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SAN  FRANCISCO,  CAL. 


PEEFAOE. 


Thb  present  edition  of  the  Code  of  Civil  Procedure  is 

I 

designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.    The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.    The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.    The 
citation  of  cases  is  confined  to  those  in  the  California  Re- 
ports, which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMARK. 

San  Francisco,  October,  1880. 

CAs  amended  in  1881.] 
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$540 $  844 

$541 $  845 

$542 $  849 

$648 $  849 

$544 $  861 


Praotioe  Act.        Code  0.  P. 

$  545 $  86a 

$  64G $  868 

$  547 $864 

$  548 $  865 

$  548 $ 

$650 $  8T5 

$  551 $  865-588 

$  552 $866 

$  668 $  867 

$  554 $  868 

$  655 $  869 

$  556 $  870 

$  557 $  870 

$  658 $870 

$  659 $  870 

$660 $  870 

$  561.... $  870 

$  562 $870 

$  668 $  870 

$  564 $870 

$  565 $  870 

$  566 $870 

$  567 $  1067 

$  668 $  978 

$  669 $870 

$  570 $  85a 

$  571 ..$  851 

$  572 $861 

$  573 $  853 

$  574 $  856 

$  576 $  886 

$577 $  887 

$  578.... $  854.J6-.T 

$  579.* $  469 

$  580 $  858 

$  681 $888 

6  582 $  888 

$  688 $  875-6 
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Pnctioe  Aot. 

684 

686...   . 

686 

687 

688 

689 

690 

691 

692 

693 

694 

696 

696 

697 

698. . . . 

699 

600 

601 

602 

608 

604 

606 

606 

607 

606 


610. 

611. 

612. 

618 

614. 

616. 


Code  0.  P. 
.$  876-6 
.i  877 
.$  870L.7J1 
.(  881-Jl 
.$  MO 
,.i  »97 
..$  885 
.$  890 
,.$  870^ 
..$  881 
.$  891Ji 
.  $  894 
..^  895 
..$  898 
..^  896 
.(  897-900 
.  §  901 
,  $  90« 
$  904 
..$  995 
.$  911 
,.(  9191 
.$  918 
.$  914.915 
,  .$  916 
.(  917 
.$  918 
.(  9910 


849 
849 
906 


617 $<«t-« 

618 ^  910 

619 ^  919 

680 $  S019 

621 i  748 

....(657 


Praotioe  Aot.        Oode  0.  F 

$  628 $659 

$  624 $  974 

(  626 $  976 

$  626 ....$  976 

(  627 J  977 

$  628 i  978 

$  629 $  979 

$  680  Repealed  1864, 100 

$  681 $  994 

$  682  Bepealed  1866,  260 

I  633 $  991 

$.634 $  993 

$  686 $995 

$  636 $  999 

$  637 $  980 

j  638 $  981 

$  639 $  989 

$  640 $  974     . 

$  641 $  988 

$  643 $  199-89 

$  645 $  1055 

$  646 $  1056 

$  647 $  1056 

$  660 $  1067 

$  651 $  564-69 

$  662 $  564u.6f 

$  663 $  1108 

$  664 $  548 

$  666 $  1918-19 

$  666 $  888 

$  668 $886     * 

$  669 $  887 

$660 $897     • 

$  661 $  887 

$  662 $  687 

$  668 $  1051 

$  664 $  596 

4  ena  ....   ..4  1094 
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Probate  Act.        Gode  C.  P. 

^     2 $  ia94 

^      8 ^  121W 

f     4 1  1»08 

$     5 $  iao» 

^      6 $  1300 

$     7 $  iao8 

$     8 $  laoo 

$    9 $  lado 

$  10 (  i3oa 

$  11 $  isoa 

$  12 $  1305 

$  13 $  1308 

$  U $  1304 

^  15 $  1304 

$  IC $  1308 

$  17 $  1306 

^  18 $  130T 

$  19 $  1308 

$  20 $  i3ia 

(  21 $  1815 

^  22 $  1315 

$  23 $  1316 

$  21 $  1311 

^  25 $  1318 

$  27 i  i3aa 

^  28 $  1328 

I  29 $  13*4 

$  80 $  13a7 

$  81 $  was 

f  82 $  1389 

I  88 $  1380 

$  84 $  1381 

J  85 $  188a 

(  86 $  1388 

$  87 $  1388 

(  88 i  1389 

(  89 $  1340 

$  40 $  1841 


Probate  Act.        Code  0.  P. 

$  41 i  1849 

$  42 $  1850 

$  43 i  1851 

$  44 $  185a 

$  45 $  1358 

$  4U $  1854 

$  47 i  1853 

$  48 ....$  1856 

$  49...     .       .♦  1356 

$  60 $  I860 

$  61 $  1861 

$  52 $  1365 

^  63 $  1866 

$  64 $  1367 

$  65 $1869 

$  66 $  1370 

$  67 $  1868 

$  68 $  1871 

«  69 $  187a 

I  60 $  1878 

$  61 $  1374 

I  62 $  1375 

(  63 $  1376 

I  64 $  1377 

$  65 $  1878 

$  66 $  1379 

$  67 $1888 

$  68 $  1384 

$  69 $  1385 

70 $  1886 

71 (  136a 

72 $  1887 

$  78 $  1888..90 

5  74 $  1891 

75 $  189a 

$  76 ..$  1898 

$  77 1  1896 

(  78 i  1897 
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Probate  Act        Code  0.  P. 

$    79 $  1898 

^    80 $  1399 

81 $  1400 

82 $  1401 

83 i  1409 

84 $  1403 

85 $  1404 

86 $  1406 

87 $  1406 


88. 
89. 
90. 
91. 
92. 
93. 
94. 


.$  1411 
.^  141» 
$  1413 
.$  1414 
$  1415 
.$  1416 
.$  1417 


96 $  1411 

96 $  1496 

97 $  1486 

96 $  14S8 

99. $  1434 

100 $14aT 

101 $  1428 

102 $  14a9 

103 $  1430 

104 $  143^.^8 

105 $  1443 

106 $  1444 

107 $  1445 

108 $  1446 

109 $  1447 

110 ..$  1448 

111 $1449 

112 $  1450 

113 $  1451 

114 i  145!iJ»8 

115 $  1516 

116. $  1458 


Probate  Act        Code  C.  P. 

(  117 $  1459 

$  118 $  1460 

i  119 $  1461 

$  120 $  1464 

^  121 $  1465-75 

$  122 $  1466 

$  123 $  1467 

$  126 $  1468 

$  126 $  1469 

$  127 $  1470 

$  128 $  1490-91 

$  129 i  149a 

$  130 $  1493 

$  181 $  1394-95 

$  132 $  1496 

$  133 $  1497 

$  134 $  1498 

$  135 ^  1499 

$  136 $  1500 

$  137 $  1501 

4  138 (  150a 

I  139 i  1503 

$  140 $  1504 

$  141 $  1505 

i  142 $  1507 

$  143 $  1508 

$  144 $  1509 

$  146 $  1510 

$  146 $  1511 

$  147 $  15ia 

$1^ M"'' 

^  149 $  1518 

^  150 $  15aa-«l 

$  151.... $  1595 

^  162 ^  1626 

^  163 $  1536 

$  153 $  1530- 

$  164 ^  1586 
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Pvobttto  Aot. 
L55.... 


Code  0.  P. 
. .  .$  158T 

66 $  1538 

57 $  1589 

68 $  15*0 

59 $  1589 

60 $  1541 

61  $  154a 

62 i  1548 

63 $  1544 

64 $  1545 

65 $  1546 

66 $  1547 

67 $  1648-50 

68 $  1551 

...$  1659 

70 ..$1558 

71 $  1554 

72 $  1555 

73 $  1656 

74 $  155T 

75 $  1558 

76 $  1559 

77 $  1560 

78 $  1561 

79 $  156a 

80.... $  1568 

81 $  1564 

82 $  1565 

83 $  1566 

84 $  1567 

86 $  1568 

86 ...$  1569-70 

87 $  1569 

88 $  1571 

89 $  157a 

90 $  1573 

91 $  1574 

92 ^  1575 


Probate  Act.         Code  0.  P. 

(  198 $  1576 

194 $  1581 

y  196 $  158» 

$  196 $  1588 

$  197 .'.$  1584. 

$  198 i  1585 

$  199 f  1586 

$  200 i  1587 

I  201 $  1588 

$202 $  1589 

$  203 $  1590 

$  204 $  1591. 

J  206 $  1597 

$  206 $  1598 

$  207 $  1599 

$  208 $  1600 

I  2Q9 $  1601 

I  210 $  160a 

I  211 $  1603 

$  212 $  1604 

$  213 $  1605 

I  214 $  16O0w«' 

$  215 $  16ia 

$  216 $  1618 

I  217 $  1614 

I  218 ^  1615 

$  219 $  1616 

$  220 $  1617 

$  221 $  1618 

I  222 $  i6aa 

$  223 $  16a3 

$  224 ...$  16a4 

i  225 $  16a5 

$  226 $  16a6 

$  227 $  16a7 

$  228, $  16a8 

$  229 $  loao 

$  230 $  1630 
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^281... 
$282... 
$  283.... 
$  284. . . . 
$  285. . . . 
$  236.... 
i  287.... 
$  288.... 
$  239.... 
$240.... 

$  241 

$  242.... 
$  248. . . . 
$  244.... 
$  245.... 
$  246.... 
$247.... 
$  248.... 
$  248.... 
$  250.... 
$  251.... 
$  252. . . . 
$  268.... 
$  254.... 
$255.... 
$266.... 
$  267.... 
4  258.... 
$960.... 
$  260.... 
$  261.... 
$262... 
$268.... 
$264.... 
$  266  ... 
$266... 
$  267.... 
$268.... 

CODB  OlV.  PBOC— »• 


.$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 

.$ 
$ 
$ 
$ 

.$ 
$ 

.$ 

.$ 

4 
$ 


$ 
$ 

♦ 

$ 


...$ 

..$ 

...$ 

...♦ 

...$ 
...$ 

...$ 
..  $ 
..$ 


681 
68» 
688 
635 
686 
686 
637 
688 
648 


645 

646 

647      • 

648 

649 

650 

651 

659 

668 

658 

659 

660 

661 

661 

661 

661 

669 

665 

666-67 

668.60 

675 

677 

676 

678 

679 

680 

681 

689 
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$  270 $  1«88 

$  271 $  1084 

$  272 $  1085 

'      $  278 $  1086 

6  274 $  1091 

$  275 $  169« 

$  276 $  1698 

$  277 $  1696 

$  278 $  1696 

$  279 $  1697 

$  280 $  16»8 

$  281 $  1*86 

$  282 $  1*11 

$  288 $  l^sy 

$284 $  1*38 

$  285 $  1*89 

$  286 $  1**0 

$  287 $  1704..& 

$  288 $  ITIO 

$  289 $  1^09 

$  290 $  1711 

$  291 $  »098 

$  293 $  "'IB 

$  294 $  1616J7 

$  296 $  WIS 

$  296 $  M'W 

$  297 

$298 ^ 

$299 12 

$800 «oj 

$  301 

$802 $17«0 

$  302 $  l''»8 

$  802 $  "»0 

$804 $17»8 

$  805 $  17»« 

$305 $  1741-iS 

$  806 $1780 
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I  807 ^  1»81  ^  85i i  1T7« 

^  308 ^  !»««  $  8M I  ITTf 

^  809 ^  1TS3  ^  856 i  WW 

$  810 $  IW*  4  857 i  ltt9 

^  811 $  I»»*  $  358 ^  lt80 

^  812 $  »»»«  $  859 $  "81 

$  815 $  860 $  118* 

^816 I  ^861 $  1T83 

M" T  ^862 $  1184 

$818 8  ^868 ♦  W®* 

$819 a  ♦Sei §t7W 

$820 t:  ♦««$ $  1T81 

$821 S  4866 M»«8 

$822 5  •    $867 $M^W 

$828 a  4868 $  «^W 

$824 Q  4869 $1806 

$825 fi  4870 $1714 

$326 "  $871 $  If  W 

$  828 $  1»6»  $  872 4  *®^* 

$  829 4  isni  $  878 4  *®®» 

.     $831 $l»Ta  $874 4  1«» 

$  886 4  lf*»  4  875 4  18^ 

$887 4  1»«  4  876 4  1«<>« 

$  888 4  ll'*^  4  877 4  1®^ 

$  889 4  1T50  $  878 4  1^*® 

$  840 4  1151  4  879 4  1*^ 

$  841 4  115«  4  880 4  1^«» 

$  842 4  wsaJMt       4  881 4  1''^* 

$  848 4  115*  4  882 ...$  111« 

$  844 4  ll»l  4  888 4  IS^I 

$845 $1158  $884 ...$1115 

$  846 4  1159  4  885 4  11*^ 

$  847 4  116»  4  886 4  1^*^ 

$  848 4  11^  4  887 4  1^*8 

$  849 4  11«5  4  888 4  ^^^ 


$850 i^'TW  4 

$  851 4  1169  $  890 

$852 4  ^^^^  4  891 

$353.... $llia  $892 6 


AN  ACT  TO  ESTABLISH  A 

CODE  OF  CIYIL  PEOCEBURE. 


The  People  of  the  State  of  California^  represented  in  Senate 
and  Assembly,  do  enact  as  follows : 


TITLE  OF  ACT. 

S  1.   Title  and  division  of  this  volume. 

§  1.  This  act  shall  be  known  as  The  Code  of  Civil 
Procedure  of  California,  and  is  divided  into  four  parts, 
as  follows : 

Part  I.    Op  Courts  of  Justice. 
n.    Op  Civil  Actions. 

m.    Of  Special  Proceedings  of  a  Civil  Nature. 
IV.    Of  Evidence. 

[27] 


CODE  OF  CITIL  PROCEDUEE 


OF    CALIFORNIA. 


FBTITiTimTTARY  PROVISIONa 


29  PBBLIMINABY  PBOVISIONB.  §§  4-9 

Retroactive— 1  Cal.  65t  4  Cal.  127:  5  CaL  492;  6  Gal.  430;  28  CaL  320;  30 
Gal.  143;  39  Cal.  309;  52  CaL  293. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- . 
gation  thereof  are  to  be  strictly  construed,  has  no  applica- 
tion to  this  Code.  The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  all  i)roceedings  under  it  are  to  be  liberally 
construed,  with  a  Tiew  to  ef^ct  its  objects  and  to  promote 
justice. 

Constmction  of  statates— See  sees.  1858,  ia59;  6  CaL  359;  11  CaL  215; 
13  eal.  88;  17  Cal.  487;  31  Cal.  359;  45  Cal.  429;  49  Cal.  68. 

Title  of  act-^5  Gal.  195;  10  Cal.  315:  16  Csd,  359;  19  Csd.  512;  86  Cal.  595; 
47  Cal.  222;  51  CaL  304, 624;  53  CaL  459, 553. 

Oonflict  of  codes— 51  Gal.  295. 

State  practice  and  Federal  courts— 51  Gal.  479. 

Liberal  interpretation  of  Oode— See  sees.  452, 475. 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof  and  not  as  new  enact- 
ments. 

Remedy,  when  cnmnlative— 2  CaL  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealed  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

• 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
tl^e  codes  take  effect. 

Repeal— 19  Cal.  512;  49  CaL  273. 

§  8.  No  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by  ats 
provisions,  but  the  proceedings  therein  must  conform  to 
the  requirements  of  this  Code  as  far  as  applicable.        < 

See  Civil  Code,  sees.  6,  20;  also  repealing  clause  at  the  end  of  this 
Code. 

Fending  action8-23  Cal.  47;  31  Cal.  122;  45  Gal.  221;  46  CaL  643;  47 
CaL  59, 645;  48  Cal.  29, 646;  49  Cal.  269, 340^446, 454. 
Right  accrued— 48  Cal.  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  any  limitation 
is  prescribed  in  this  Code,  the  time  which  has  already 


§§  10-14  PBKTiTMTNABY  PB0VISI0K8.  80 

ran  shall  be  deemed  part  of  the  time  prescribed  as  such 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
S«e  sees.  361, 902;  aLso  6  OaL  490;  50  Cal.  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday^  the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  dAy  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
8tate,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  9th,  1880.] 

See  Bee.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day— 1  Cal.  415;  14  Cal.  567;  49  Cal.  285, 289. 

Operation  of  statute— 1  GaL  407. 

Oomputation  of  time— 8  CaL  412;  15  Cal.  384;  30  CaL  525;  33  CaL  487; 
61  Cal.  514. 

Snnda7-6  CaL  660;  31  Cal.  241, 272;  47  Cal.  579;  60  Gal.  210.  • 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  sdercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  ^'seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1934. 

Seal,  snfficiencf  of— 5  Cal.  2->0, 315;  13  CaL  221,  610;  15  Gal.  363;  20 
Gal.  150. 

Imports  consideration— 10  Col.  462. 


31  PRELIMINARY  PROVISIONS.  §§  15-17 

Distinction  aboU8hed~12  Gal.  286;  13  Gal.  34. 
Under  Mexican  STStem— 5  Gal.  467;  7  Gal.  154;  13  Gal.  149. 
Gteneraliy— 6  Gal.  664 ;  12  Gal.  964 ;  13  Gal.  45, 221»  502 ;  14  Gal.  20 ;  16  Gal. 
166, 201;  22  Gal.  151;  25  Gal.  539;  31  Gal.  67:  32  Gal.  450;  33  Gal.  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
pablic  officers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V.  Blanding,  Harch  10th,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language;  out 
technical  words  and  phrases,  and  such  others  as  havB 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "person  "  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  emoraced  by 
the  term  "testify, ".and  every  written  one  in  the  term 
*^'  depose; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  "property  **  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

3.  The  words  "personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4e.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed. 
6.  The  word  "  will "  includes  codicils. 

6.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "process "  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Colnm- 
Diaand  the  Territories;  and  the  words  "United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
1st,  1874.] 

" Person  "-4  Cal.  304. 

*<  Signature  "-48  CaL  565 ;  49  Cal.  413, 563. 

"Property"— 13  Cal.  331. 

"  Month '^-21  Cal.  393;  31  Cal.  174;  32  Cal.  347. 

"Wm"-43Cal.331. 

§  18.  No  statute,  law,  or  rule  is  continued  in  force,  be- 
cause it  is  consistent  with  the  provisions  of  this  Code  on 
tl)e  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3, 8;  also  repealing  clause  at  the  end  of  this  Code. 

Repeals  genereOly— 6  Cal.  381;  8  Cal.  377;  19  CaL  501;  20  Cal.  95;  39 
Cal.  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97;  49  Cal.  273. 

Repeals  hy  implication— 7  Cal.  401;  10  Cal.  315;  18  Cal.  439;  28  CaL 
254 ;  48  CaL  85;  53  Cal.  412, 571. 

Amendments,  and  conflicting  statutes— 5  Cal.  414;  6  Cal.  92;  20  Cal. 
677;  85  Cal.  820;  S6  Cal.  522;  38  Cal.  572;  43  Cal.  560;  44  CaL  430;  46  Cal. 
19;  49  Cal.  353. 

Correlative  statutes-^  Cal.  41;  31  Cftl.  34, 122;  35  CaL  708. 

Statntes  continued  in  force— 49  Cftl.  892, 596;  50  Cal.  117;  53  CaL  351, 
571. 
Limitations— See  sec.  9. 
Retroactive  eflfect- See  sec.  8. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  "  Code 
of  Civil  Procedure,"  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  thia 
State. 

§  21.  These  remedies  are  divided  into  two  classes : 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
jastice,  by  which  one  party  prosecutes  another,  for  the  en- 
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f orcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52, 75, 1022, 1063, 1064, 1109, 1110,  and  Fart  HI  of  this  Code, 
generally. 

Special  proceedings-5  Cal.  43,  279;  13  Cal.  145;  14  Cal.  479;  15Cal. 
91;  19  CaL  218;  24  Cal.  126, 449, 457;  31  Cal.  83, 261;  34  Cal.  635;  42  CaL  35; 
49  Cal.  139. 

§  24.  Actions  are  of  two  kinds: 

1.  Civllj  and, 

2.  Criminal. 

See  Part  n  of  this  Code,  sec.  307,  et  seq. 

§  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 

2.  An  injury. 
49  Cal.  465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  1st,  1874.] 
See  Civil  Code,  sec.  1427,  et  seq. 

§  27.  An  injury  is  of  two  kinds : 

1.  To  the  person;  and, 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  de]priving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking,  with- 
holding, deteriorating  or  destroying  it. 

Canae  of  injury— 45  Cal.  534. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or 
the  redress  or  prevention  of  a  wrong. 

See  sec.  307,  et  seq. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 
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AN  ACT  TO  ESTABLISH  A 

1 

CODE  OF  CIYIL  PKOCEDUEE. 


The  People  of  the  State  of  California,  represented  in  Senate 
and  Assembly t  do  enact  as  follows : 


TITLE  OF  ACT. 

S  1.   Title  and  division  of  this  volume. 


§  1.  This  act  shall  be  known  as  The  Code  of  Civil 
Pboceduke  op  California,  and  is  divided  into  four  parts, 
as  follows : 

Part  I.    Op  Courts  op  Justice. 
n.    Of  Civil  Actions. 

m.    Op  Special  Proceedings  op  a  Civil  Nature. 
IV.    Op  Evidence. 

[27] 


THE 

CODE  OF  CIYIL  PROCEDUEE 

OF    CALIFORNIA. 

FRBLIMIKARY  FKOTISIOITB. 


§  2.  This  Cods  takea  effect  at  twelve  o'clocft  noon,  on 
tlia  first  day  of  January,  eighteen  hundred  and  seveDty- 
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Retroactive— 1  Cal.  66t  4  Cal.  127;  5  Cal.  492;  6  Cal.  430;  28  Cal.  320;  30 
CaL  143;  39  Cal.  309;  52  CaL  293. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- . 
gation  thereof  are  to  be  strictly  constmedj  has  no  applica- 
tion to  this  Code.  The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  all  i>roceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

Constmction  of  statates— See  sees.  1858, 1859;  6  Cal.  359;  11  CaL  215; 
13  eal.  88;  17  Cal.  487;  31  CaL  359;  45  Cal.  429;  49  Cal.  68. 

Titie  of  act-5  CaL  195:  10  Cal.  315:  16  CaL  859;  19  Cal.  512;  36  Cal.  595; 
47  Cal.  222;  51  Cal.  304, 624;  52  Cal.  459, 553. 

Oonflict  of  code8--51  CaL  295. 

State  practice  and  Federal  courts— 51  Cal.  479. 

Liberal  interpretation  of  Oode— See  sees.  452, 475. 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereot  and  not  as  new  enact- 
ments. 

Remedy,  when  cnmtdative— 2  CaL  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect 
hold  office  under  any  of  the  acts  repealed  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
tl^e  codes  take  effect. 

Repeal— 19  Cal.  512;  49  Cal.  273. 

§  8.  No  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by nts 
provisions,  but  the  proceedings  therein  must  conform  to 
the  requirements  of  this  Code  as  far  as  applicable.        * 

See  ClTil  Code,  sees.  6,  20;  also  repealing  danse  at  the  end  of  this 
Code. 

Fending  action8-23  Cal.  47;  31  Cal.  122;  45  Cal.  221;  46  CaL  643;  47 
Cal.  59, 645;  48  Cal.  29, 646;  49  Cal.  269, 340,^446, 454. 
Right  accroed— 48  Cal.  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  anv  limitation 
is  prescribed  in  this  Code,  the  time  which  has  already 
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mn  shall  be  deemed  part  of  the  time  prescribed  as  such 
limitation  by  this  Code.    [In  effect  July  1st,  1874.] 
S«e  sees.  S61, 862;  also  6  Cal.  430;  50  CaL  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are: 
every  Sunday,  the  first  day  of  January,  the  twenty-sec- 
ond day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the 
State,  and  every  day  appointed  by  the  President  of  the 
United  States,  or  b^r  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  April  9th,  1880.] 

See  sec.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  unless  the  last  day  is  a  holiday,  and  then 
it  is  also  excluded. 

See  sec.  476. 

Fraction  of  day— 1  Cal.  415;  14  CaL  567;  49  Cal.  285, 289. 

Operation  of  statute— 1  Cal.  407. 

Oompatation  of  time— 8  Cal.  412;  15  Cal.  384;  30  Cal.  525;  33  Cal.  487; 
61  Cal.  514. 

Sunday-^  CaL  660 ;  31  Cal.  241, 272 ;  47  Cal.  579 ;  50  Cal.  210.  • 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  iiCiercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

* 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  "seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  163,  and  1929  to  1934. 

Seal,  safficiencf  of— 5  Cal.  220, 316;  13  CaL  221,  510;  15  Cal.  363;  20 
CaL  150. 

Imports  consideration— 10  CaL  462. 
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Distinction  abolished— 12  Cal.  286;  13  Cal.  34. 
Under  Mexican  87Stem--5  Cal.  467;  7  Cal.  154;  12  Cal.  149. 
C}enerall7-6Cal.664;  12  Cal.  564;  13  Cal.  45, 221, 502;  14  Cal.  20;  16  Cal. 
166«  201;  22  Cal.  151;  25  Cal.  539;  31  Cal.  67;  32  CaL  450;  33  CaL  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
pabllc  officers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V.  Blandlng,  March  10th,  1880. 

§  16.  Words  and  phrases  are  construed  accordine  to 
the  context  and  the  approved  usage  of  the  language ;  out 
technical  words  and  phrases,  and  such  others  as  hav« 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  m  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "person  *'  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "  testify,"  .and  every  written  one  in  the  term 
'*  depose; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereaitaments. 

3.  The  words  "personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  "will"  includes  codicils. 

6.  The  word  "  writ "  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "  process  "  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Colnin- 
Diaand  the  Territories;  and  the  words  *' United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
1st,  1874.] 

"  Person  "-4  Cal.  304. 

**  Signature  "-48  Cal.  565;  49  Cal.  413, 563. 

"Property  "—43  Cal.  331. 

"  Month '^-21  Cal.  393;  31  Cal.  174;  32  Cal.  347. 

"Will"-43Cal.331. 

§  18.  No  statute,  law,  or  rule  is  continued  in  force,  be- 
cause it  is  consistent  with  the  provisions  of  this  Code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3, 8;  also  repealing  clause  at  the  end  of  this  Code. 

Repeals  generally— 6  Cal.  381;  8  Cal.  877;  19  CaL  501;  20  Cal.  95;  39 
Cal.  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97;  49  Cal.  273. 

Bepeals  by  implication— 7  Cal.  401;  10  Cal.  315;  18  Cal.  439;  28  Cal. 
254;  48  Cal.  85;  53  Cal.  412, 571. 

A2nendments,and  conflicting  statutes— 5  Cal.  414;  6  Cal.  92;  20  Cal. 
SH;  35  Cal.  320;  U  Cal.  522;  33  Cal.  572;  43  Cal.  560;  44  CaL  430;  46  Cal. 
19;  49  Cal.  353. 

Correlative  statutes— 6  Cal.  41;  31  Cal.  34, 122;  35  Cal.  706. 

Statutes  continued  in  force— 49  Cal.  392, 596;  50  Cal.  117;  53  CaL  851, 
571. 
Limitations— See  sec.  9. 
Betroactive  effect— See  sec.  3. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  **  Code 
of  Civil  Procedure,"  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  tbia 
State. 

§  21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
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forcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52, 75, 1022, 1063, 1064, 1109, 1110,  and  Fart  in  of  this  Code, 
generally. 

Special  proceeding8-5  Gal.  43,  279;  13  Gal.  145;  14  Cal.  479;  15  Gal. 
91 :  19  Gal.  218;  24  Gal.  126, 449, 457;  31  Gal.  83, 261 ;  34  Gal.  635;  42  GaL  35; 
49  Gal.  139. 

§  24.  Actions  are  of  two  kinds : 

1.  Civil;  and, 

2.  Criminal. 

See  Part  II  of  this  Code,  sec.  307,  et  seq. 

§  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 

2.  An  injury, 
49  CaL  465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  Ist,  1874.] 
See  Civil  Code,  sec.  1427,  et  seq. 

§  27.  An  injury  is  of  two  kinds : 

1.  To  the  person;  and, 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  depriving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking,  with- 
holding, deteriorating  or  destroying  it. 

Caaae  of  injanr— 45  Gal.  534. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  against 
another  for  the  enforcement  or  protection  of  a  right,  or 
the  redress  or  prevention  of  a  wrong. 

See  sec.  307,  et  seq. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 
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iufi  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  Janaary  and  third 
Mondays  of  July ;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  lirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessiohs.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defray  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  a{)propriated.  The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  nim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Alwajn  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjotumment,  formerly— see  sec.  83,  ante,  under  Jubisdictiok. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
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U.  S.  Sapreme  Ot.,  writ  of  error  from— U  CaL  176;  Belcher  «. 
Cluunbers,  53  Cal.  635. 

Facta— not  inyestigated,  26  CaL  278. 

Correction— of  minutes,  36  CaL  328;  of  records  of  lower  court.  81 
Cal.  107. 

Final  judgment— 87  Cal.  438. 

Original  jurisdiction— former  Uck  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  Cal.  art.  6,  sec.  4.  » 

See  Hyatt  o.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  anUf  on 
Jurisdiction. 

Original  jurisdicUon-extent  of,  1  Gal.  85, 144, 347;  7  Cal.  140;  14  CaL 
S42;  21  CaL  169;  Hyatt  v.  Allen,  supra, 

BCandamns— sees.  54, 76, 165, 1064  et  itq,,  1108  to  1110. 

Oertioraxi— sees.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

FkohiMtion-«ecs.  54, 76, 165, 1102  et  seq.,  1108  to  1110. 

Habeas  corpus— sees.  54, 76, 165;  1  Cal.  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

<*A11  other  writs''- 25  CaL  28,96;  28  CaL 71;  Hyatt  v.  Allen, «upra. 

Writ  of  error— sec.  129n,  (Supreme  Ct.  rule  26);  1  Cal.  85;  3  CaL 
»7;  4 Cal.  206;  5  CaL  190;  8  CaL  297;  52  CaL  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  «eg.,  745, 1341. 
Procedendo— sec.  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— <cir6  facias  and  9110  warranto,  sec.  802 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  CaL  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  issuance,  sec.  54;  service  by  tel* 
eentfh,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' . 
Coxata. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  line,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

i.  In  all  special  proceedings. 

5.  In  all  criminal  oases  prosecuted  by  indictment,  ox 
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iBformation,  in  a  court  of  record,  on  questions  of  law 
alone. 

Const.  Cal.  art.  6,  sec.  4. 

Appeals  in  general— sec.  {)36  e^  «eg. 

Appeals  to  Supreme  Oonrt— sec.  963  et  seq. 

Appellate  jurisdiction— 1  Cal.  IH;  8  Cal.  297:  10  CaL  249;  31  CaL  82* 
34  Cal.  29. 

Jurisdiction  generally— see  notes  to  sec.  33,  ante. 

SUBDiYisiON  1.  Generally— see  sec.  76,  sabd.  1.  Added  jmiadlc* 
tion  of  Justices'  Courts,  see  sec.  113. 

Subdivision  2.  See  sec.  76,  subd.  3. 

Subdivision  3.  See  sec.  76,  subd.  4;  Divorce,  10  CaL  251. 

Subdivision  i.  Special  proceedings— Extraordinary  writs,  sees. 
1067-1110.  Forcible  Entry  and  Detainer,  subd.  3.  Liens,  enforcement 
of,  sees.  1180-1206.  Insolvency,  sec.  1822;  6  Cal.  231;  12  Cal.  281;  28  Gal. 
117.  Eminent  Domain,  sees.  1237-1263;  29  Cal.  112;  42  Cal.  35. 68.  ^Arbi- 
tration, sees.  1281-1290.    Award,  appeal  from,  2  Cal.  78;  42  Cal.  125. 

Subdivision  5.  Indictable  ofibnsea— see  Penal  Code,  sec.  868. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Court  of  record— see 
sec.  34.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Cat.  140, 
166:  9  Cal.  86;  l6^Cal.  187;  20  Cal.  117;  29  CaL  460;  30  CaL  96;  35  CaL  S90; 
53  Cal.  427. 

^  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
ify any  judgment  or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de- 
cision, if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  the 
case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  judgment— see  sec.  955;  15  Cal.  824;  16  Cai,  307;  24  Gal.  58. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally ,  sees.  949, 1049 ;  as  to  new  trial,  40  Cal.  280. 

Correcting  jndgmenta— 7  Cal.  447;  20  Cal.  415;  Beed  v.  Allison,  April 
Ith,  1880;  also,  see  Amendments. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Ct.  Bule  14);  sec.  389:  20 
Cal.  68;  S.&.  LTSoc.  v.  Oibb,  21  Cal.  609;  35  Cal.  463;  40  Cal.  96;  49  Cal. 
149. 

Decision— requirements  of ,  see  sec.  49:  limits  of,  6  Cal.  96;  30  Cal. 
223;  terms  of,  7  Cal.  447;  time  for  filing.  Const.  Cal.  art.  6,  sec.  24;  par- 
amount when,  20  Cal.  415 :  45  Cal.  57.  See  also,  DiOTtiM,  Law  ov  the 
Case,  Opinion,  Stabs  Decisis. 

Dictum-9  Cal.  236, 615;  20  Cal.  276;  30  Cal.  103;  39  Cal.  223;  53  Cal.  608. 

Discretion— interference  for  abuse  of,  only.  See  sec.  657,  General 
Note;  also,  subd.  1  and  subd.  6,  notes,  in  same  section. 

DiBmissal  of  appeal— sec.  129,  (Supreme  Ct.  Jlules  3  and  4);  sees. 
954, 965;  8  Cal.  347;  15  Cal.  324;  16  Cal.  207;  23  Cal.  636;  24  CaL  52, 156;  28 


MCU.M.  1*1.278;  t3CBl.SI3.IWi  43  CaL  !4. 2T, M ;  tS OoL  18. 

EiTon-flec  eST.  aubd.  T.  Sea  also.  RzvGHauro  Jmetaura,  Pia> 
MISSAI.  OW  APPEAL. 

EvldMue— coDtUctlng.  nee  leo.  857.  mbd.  6. 

Excau— In  Indgment.  reininina,  12  Csl.  ire;  U  CaI.  419:  IB  Cnl.  434: 
nCaL«18)3Bt^l»l29CaLlEtiMCBL:D».    See&lEO.uaMtOBac.u;, 

IntHndmania— all 
aec.l9S3,eabd3.1S,ia, 

439l  41  Ctd.  31^  439: 
eI9;  e>>Cal.tl!l;  Pblll 
ally,  Btw  BECOBD.ns 
MCal.^ftslolnfe 


Bin.  bow  far.  aec.  1908;  afflrmlDg,  modifying,  reTenlng,  etd  aea  those 

Lawof  tliecaBa-!GaI.3T4:  BCal.  E87{T  Cnl,fi<Q:  19  Cal.63;  IS  CaL 
HI;  20Cs].  49,419;  !1  Cal. 4ST, 3(1 ;  23CBl.te3;  IJCnl.l:!;  3)  CaI.  109. fill ; 
MCaI.«T:43Cal.393,4M;  44Cal.494;  47CBI.e3!l  48  CaI.  643,«39;  fil  CaL 
<Z9i  BeJclier  r.  dunuben,  U  CaL  631;  XbampeoD  n.  Felton,  May  Itb, 
UBV,  per  Tbornton,  J. 

ModiMiiE  jndgiueDt-sec.  997;  2  Cat.  34, 81;  4  CaI.  123;  6Cat.:i.a>1: 
TCH.lMi  19CaLi34;  nCal.SlSi  2fiCal.l87;  S<Cal.278;  27Cb1.1H,4^; 
seal,  lit:  IlCaL134;  39  CaI,  913;  43  CaI.  13e;  45  CaI.  362:  46  CaI. 209. 
»Ti<9Cll.ig«l  »CbI.«93:  Dent  p.HoIbrook.Peb.Stb.ieisa:  Kelly  v. 
McKlbbea.Peb.  21sE,  1S89|  Hib.  S.  A  L.  6oc.  t>,  Fe)lB.  Uarcta  29th.  1880. 

KswDrtal-cffecCof  deFlaIiHiaito,7Cal.443;  9Cal.lG;  23CaLg49;28 
CaL  Ml;  11  CaL  621:  43  CaI.  23. 

Oplaian9-l>  Csl.  24.  See.  rIso,  DioiaiOK.  DiCTtTM,  Ebasons.  anfl 
Mc:i29;  BDptemaCE.Bulea  19.21;  Const.  Cal.  art.  u,  hc.  17. 

Orainiling— former  JndgiaeDt,  I  CaI.  491 ;  8Cat.639;  lOCal.sa?;  19 
CaLH7;  4ICal.416;  Honghtoae,  Austin, 47 CaL 667. 

Fsndatigir  dF  lettoa—u  to  appeal,  sec.  104D. 

Point*— ralslDg  below.  27  Cal.  MO.    And  see  Bbcobd,  as  conllulair 

,^     ii„. —  ieel8CBl.929;29Cal.69e. 

lions,  also  lec,  49;  In  court  below,!  Cal.4S6;  10 

, __»  Jurisdiction,  see.  S3ii;  as  to  regularity  of  pro- 

OMdlnsa.iee  laTSBSKESTB. 

BseoKI-M  cmiBDiag  reTlew,  3  Cat.  132: 1  Cal.  9S|  It  CaL  <M;  to  Cal. 
I»l  2SCaLIUiWCal.  103,223;  »CaL«9e;  UCaLleS;  HCaL399,41», 
ma;  CoaDsri. Bludwoctta, April 2«th, IMC 

Booacds-mltyoF.tealHTBSiiiUHTg;  alu,Baluiii. Kelly, MCaL 


a.Uarch29lta.tB8l). 
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Bet  adjndicata— sec.  1908;  also  see  Law  ov  thb  Cabe. 

Restoring  appeal'-lS  Gal.  18. 

Reversing  jndgment— 1  Cal.  359, 479;  7  Cal.  443, 447;  9  Cal.  16;  10  Cal. 
M»:  11  Cal.  258:  14  Cal.  248;  15  Cal.  286;  20  Cal.  532:  23  CaJ.478,549;  25 
CaL  174;  28  Cal.  20;  30  Cal«462,488;  48  Cal.  639;  51  Cal.  511.  Also,  see  sec. 
857. 

Review,  bill  of— 12  CaL  99;  34  Gal.  76;  41  Gal.  320;  exteut  of,  genei^ 
ally,  see  Bbcobd  as  confining  review;  on  appeal  from  Judgment,  see. 

95(5. 

Rnles— sec.  129. 

Stare  decisis— see  Law  of  the  Case;  2  Cal.  374;  5  Cal.  408;  6  CaL 
687;  7  Cal.  592:  21  Cal.  395;  22  CU.  109,  604:  29  Cal.  222;  Hllm  o.  Curtis,  31 
Cal.  400;  39  Cal.  223;  42  Cal.  488;  48  CaL  493, 523.  Contra,  see  OVEiuiui^ 
isQ  FOSHEB  Judgment. 

Stipulation— sec.  283,  note  to  subd.  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Sapreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  be  done 
at  chambers;  provided,  that  each  of  the  justices  sliall  have 
power  to  issue  writs  oi  habeas  corpus  to  any  part  of  the 
State  upon  petition  by  or  on  behalf  of  any  person  held  in 
actual  custody,  and  may  make  such  writs  returnable  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Const.  CaL  art.  6,  sec.  4. 

Ooncnrrence— sec.  43». 

Business  at  chambers— sec.  165. 

Single  justice— 40  CaL  483. 

HABEAS  CORPUS. 

See  XT.  S.  Const,  art.  8,  Amdts.,  and  Const.  Cal.  art.  2,  sees.  5, 6. 

Jurisdiction,  as  to— sees.  33n,  and  51. 

Grenerally— Penal  Code,  sec.  1473  et  seq.,  sec.  1492  et  teg,  (9iso,  sec. 
1268  et  teq.)i  1  Cal.  9, 345;  2  Cal.  429;  5  CaL  665;  7  Cal.  175, 182:  19  Gal.  131 ; 
22  Gal.  181 ;  26  Cal.  372;  28  Gal.  251 ;  31  Cal.  619:  35  Cal.  100:  40 Gal.  627;  41 
Cal.  29, 212;  42  Cal.  190, 254 ;  43  Cal.  455;  44  ObJ.  82, 581 ;  46  Gal.  112: 47  CaL 
605;  49  CaL  159, 467;  51  Cal.  317, 375;  53  Cal.  410:  Ex  parte  Hung  Lin,  Jan- 
uary 13th,  1880;  Ex  parte  Ellis,  March  1st,  1880;  Ex  parte  Cladce,  March 
23rd,  1880;  Ex  parte  Gohn,  May  19th,  1880;  Ex  parte  Kearney,  May  27th, 
1880. 

§  55.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  abolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
.commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

Const.  Gal.  art.  22,  sec.  3. 

People  V.  Colby,  February  19th,  1880. 


^  8UPBEBIE  COUBT.  §  56 

§  56.  In  all  cases  of  appeal  transferred  to  the  Supreme 
Court,  its  judgments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  tQ  the  Su- 
preme Court  from  such  Superior  Courts. 

See  sec.  &5»  note. 


CHAPTEE  IV. 
SUPERIOR  COURTS. 


es  of  other  countle 


g  69.  There  aball  be  in  each  of  the  oi^nfzed  counties, 
01  cities  and  counties  of  the  Statu,  a  Superior  Court,  toi 
each  of  ivliich  one  judge,  and  for  some  of  which  two  or 
more  judges,  ns  hereinafter  in  subsequent  Eectious  spe- 
olallj  provided,  shall  be  eleotod  by  the  qualifled  electors 
of  tlio  county,  or  city  and  county,  at  the  general  State 
uloctlous  next  preceding  the  expiration  of  the  terms  of 
olUcoof  thuir  predecessors  respectively  iproEided,  that  in 
and  for  the  counties  of  Yuha  and  Sutter  combined,  only 
one  Superior  Judge  shall  bo  elected,  who  shall  hold  the 
Superior  Courts  of  both  said  counties,  and  in  accordaoce 
wltli  such  rules  for  the  dispatch  of  business  la  both  said 
counties  as  he  ma;  adopt. 

Conit,  Col.  u-t.  e,  sec.  i, 

S  66.  In  each  of  the  counties  of  Alameda.  Los  Angeles, 
Hncramento,  Snn  Joaquin,  Santa  Clara,  and  Sonoma,  there 
Rhnll  bo  elected  two  Judges  of  the  Superior  Court;  and  in 
I'nnli  of  said  counties,  and  in  any  county,  or  city  and 
I'cmnty,  other  than  the  city  and  county  of  San  Francisco, 
111  which  there  shall  be  more  than  one  Judge  of  the  Supe- 
rior Court,  the  judges  of  such  court  may  hold  as  many 
■•iHslont  ot  said  court  at  the  same  time  as  there  are  judges 
lliDreut,  and  shall  apportion  the  business  among  them- 
■I'lvoi  at  equally  as  may  be. 

Oonit.  C»L  ut.  t,  no.  t.  7. 
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§  67.  In  the  city  and  county  of  San  Francisco  there 
shall  be  elected  twelve  Judges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
are  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  and  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Judge  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  judges  of  said  court  pre- 
sided at  such  session. 

Const.  Gal.  art.  6,  sec.  6. 

Jurisdiction— sees.  33n,  75, 76, 77. 

Process— sec.  78. 

Oo-ordinate  jurisdiction— sec.  33n. 

§  68.  The  term  of  office  of  Judges  of  thp  Superior 
Court  shall  be  six  years  from  and  aiter  the  first  Monday 
of  January  next  succeeding  their  election;  provided,  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
so  classified,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty;  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be,  mside  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
in  the  office  of  the  Secretary  of  State ;  and  provided  further, 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 

fo  out  of  office  at  the  end  of  five  years  from  the  first 
londay  of  January,  eighteen  hundred  and  eighty. 
Const.  Cal.  art.  6,  sec.  6. 

§  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  a^y 
one  year  to  and  excluding  the  first  Monday  of  January!  of 
the  next  succeeding  year. 

Const.  Cal.  art.  6,  sec.  6.    See  sec.  41,  ante. 

§  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Superior  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qualifica- 
CODE  Civ.  Pboc— 5. 
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tion  of  a  judge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and 
the  judge  so  elected  shall  hold  office  for  the  remainder  of 
the  unexpired  term. 

Const.  CaL  art.  6,  sec.  6.   See  sec.  42,  ante. 

Election  to  fill  vacancy— 11  CaL  49, 77;  12  Cal.  378;  17  CaL  11. 

§  71.  A  Judge  of  any  Superior  Court  mav  hold  the 
Superior  Court  in  any  county,  at  the  request  of  the  Judge 
or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 
request  of  the  Grovernor,  it  shall  be  his  duty  to  do  so;  and 
in  cither  case  the  judge  holding  the  court  shall  have  the 
«ame  power  as  a  judge  thereof. 

Const.  CaL  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
judge  pro  tempore,  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause  shall  have  tho 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  tlie  following  oath  or  affirma- 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  and 

is  defendant^  according  to  the  best  of  my  ability." 

Const.  CaL  art.  6,  sec.  8. 

Admitted— before  Supreme  Caait,  must  be,  see  sec.  157. 

Agreed  upon— see  sec.  283,  subd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non- judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  tho  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  the  first  Mondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 

See  Const.  CaL  art.  6,  sec.  5. 

Always  open— see  same. 

Holidays,  etc.— see  sees.  134, 135. 

Oonnty  seats— 8  Cal.  382. 
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Sessions-AboUtlon  of  terms,  see  Alwats  ofxn,  supra. 

Terms— before  Const.  Cal.  1879;  see  ADJOTnEtmiiiirT,  sec.  i9n,  also 
sec.  473f»  and  2  Gal.  682;  3  Cal.  2M;  6  Cal.  407 :  6  Gak  21 :  8  Cal.  521 ;  »  Cal. 
172;  17  Cal.  314;  19  Cal.  127;  20  Cal.  628;  21  Cal.  273;  29  Cal.  72,  422;  33 
Cal.  325;  31  CaL  80;  35  Cal.  269:  36  Cal.  288;  37  Cal.  249;  40  Cal.  154:  42 
Cal.  18, 398;  48  CaL  90;  50  Cal.  648;  Stewart  o.  Mahoney  Hg.  Co.  Feb. 
9tli.l880. 

§  74.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

oee  sec.  40. 

Becesses— vacation,  proceedings  dnrlng,  before  Const.  CaL  1879,  sec. 
33n ;  20  Cal.  65;  44  Cal.  85;  46  Cal.  353. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and» 

2.  Appellate. 
See  sec.  60,  and  33». 

§  76.  The  Superior  Courts  shall  have  original  juxMic- 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  ia 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any  tax,  impost,, 
assessment,  toll,  or  municipal  fine,  and  in  all  other  casea 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matters  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amountmg  to  felony,  and  cases 
of  misdemeanor  not  otherwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  ot  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties,  injunctions  and  writsi 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 

Const.  CaL  art.  6,  sec.  5. 

Gtenerally— see  sec.  33n,  and  Superseded  Courts. 

Intendments— fftyoring  ]nrlsdlction,  sec  53n. 
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Federal  jarisdiction— conflict  with,  see  U.  S.  CoiniTB,  sec.  33». 

Subdivision  l.  In  general— 45  Cal.  211,  and  sec.  3Sn;  also,  sec.  580, 
note  on  specific  and  preventive  relief:  furtlier,  see  4  Gal.  866;  5  Cal. 
299;  7  Cal.  348;  8  Cal.  27, 35, 71. 270, 521;  9  Cal.  77, 614;  10  Cal.  577;  11  Cal. 
76;  13  Cal.  596;  15  Cal.  134;  21  Cal.  76:  24  CaL  491;  36  Cal.  290, 379. 639;  45 
Cal.  211 :  47  Cal.  481 ;  53  Cal.  129.  Injunction-sec.  525  et  seq.  Receiv- 
ers—«ec.  564  et  seq.  Foreclosure— sec.  726  et  seq.  Nuisance— 29  Cal. 
429;  see  subd.  4.  Quieting  title— sec.  738,  739.  Partition— sec.  152  et 
seq.   Alimony— 38  Cal.  267 ;  see  Divobce,  subd.  4. 

Subdivision  2.  Construction  of— 10  Cal.  249;  31  Cal.  86.  Divorce— 
and  annulment  of  marriage,  see  subd.  4. 

SiTBDivisioir  3.  Money  demands,  eU\,  1  Cal.  15;  2  CaL  156;  4  Cal. 
89:  5  CaL 95;  9  Cal.  248;  12  Cal.  280;  14  Cal.  278;  15 CaL  406;  18  Cal.  693;  23 
Cal.  61.  Amount— see  sec.  33r;  10  CaL  249:  11  Cal.  280;  18  Cal.  410;  23 
Cal.  199;  28  CaL  181;  84  CaL  29;  45  CaL  71;  CfosTS  NO  part,  13  CaL  29; 
20  Cal.  90, 174;  23  Cal.  186;  27  CaL  106;  30  Cal.  546.  Admiralty-sec.  813  et 
seq:  1  Cal.  487:  2  Cal.  308;  5  Cal.  268;  7  Cal.  408:  8  CaL  422;  9  Cal.  697;  34 
Cal.  679;  42  CaL  229, 472;  50  CaL  236.  Bankruptcy— In  general,  sec.  33n. 
Real  property— 17  Cal.  67;  31  Cal.  140, 339;  38  Cal.  684;  89  CaL 319;  47 Cal. 
481.  £and  department  contests— 4f  Cal.  351 ;  47  Cal.  461 ;  50  Cal.  82, 211 ; 
51  CaL  3;  52  Cal.  93:  53  Cal.  709,711:  Chapman o.Quinn, March  13th,  1880. 
Tax,  etc.— 24  Cal.  61 ;  28  Cal.  328:  30  Cal.  98;  34  Cal.  28, 580;  42  Cal.  35;  48 
Cal.  494;  TOLL,  18  CaL  95;  52  Cal.  489;  MUNIOIPAL  FlNB,  30  Cal.  99;  33 
Cal.  212;  36  Cal.  281. 

SUBDIVISION  4.  Forcible  entry,  etc.— see  sec.  113,  subd.  1,  and  28 
Cal.  119;  30  CaL  576;  37  Cal.  162;  43  CaL  300.  InBolvenoy-12  CaL  281:  29 
CaL  416.  Nuisance— see  Special  Fboceeding^,  sec.  52,  suM.  4 ;  oe- 
f ore  Const.  1879,  see  4  CaL  236.  Probate  matters— control  of,  before 
Const.  CaL  1879,  see  Supebseded  Coubts. 

DIVORCE. 

See  Civil  Code,  sec,  90,  et  seq. 

Admissions— sec.  2079;  10  Cal.  527;  13  Cal.  87;  25  CaL  589;  28  CaL  601; 
49  Cal.  90. 

Alimony— 6  CaL  388;  35  CaL  691 ;  38  Cal.  267. 

Children— custody,  etc.,  14  Cal.  512;  45  CaL  399. 

Oomplaint-8  CaL  322;  10  CaL  249;  22  CaL  635;  Haskell  v.  Haskell, 
Marcl>5th,  1880. 

Defense— 10  CaL  260. 

Gronnds-O  Cal.  476;  14  CaL  79, 459, 656:  1»  CaL  627:  20  Cal.  431;  22  Cal. 
aS8:  82  CaL  467;  87  CaL  364;  42  CaL  444;  HaskeU  v.  HaskeU,  March  5th, 
1880. 

Legitimacy-«ec.  1963, -subd.  31. 

Maniage— proof  of,  sec.  1963,  subd.  80: 17  CaL  598;  47  CaL  621. 

Property— division  of,  10  Cal.  224;  22  Cal.  633;  31  CaL  83;  82  CaL  493; 
33  CaL  855;  87  Cal.  864;  39  Gal.  161;  47  Cal.  64. 

TMal— private,  sec.  125. 

Relief-sec.  680, 16  Cal.  378;  22  CaL  633;  33  CaL  355. 

Review— 49  Cal.  94. 

Annulment  of  marriage— sees.  80-86. 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  casea— see  Special  Proceedings,  and  45  CaL  199.  Also, 
see  Supebseded  Courts,  title  county  Courts,  6  Cal.  144;  19  CaL  551 ; 
28  CaL  144;  81  Gal.  15;  45  CaL  200;  48  Cal.  72. 
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SUBDiYisiON  5.  Oriminal  csiaeB^Felonv,  see  note  to  sec.  5;  before 
GoDSt.  Gal.  1879,  see  32  Gal.  140;  Misdemeanor^  see  Penal  Code,  sec.  17; 
Tranter  of  Cases,  sec.  79. 

Natiiralization— d  Gal.  303;  39  Gal.  99. 
Qno  warranto— see  sec.  802. 

Other  extraordinary  writs— see  sec.  Sin,  also,  4  Gal.  185;  7  Gal.  113; 
8  Gal.  58;  26  Gal.  372, 383;  30  Gal.  246, 573;  47  Gal.  604;  49  CaL  465. 
Habeas  corpus— see  sec.  54. 
Judicial  days— sees.  133  to  135. 

SUPERSEDED  OOURTS. 

Gonst.  Gall  art.  22,  sec.  3. 

District  Oourts— 1  Gal.  379;  3  Gal.  219, 379, 389, 464;  4  Gal.  185, 235, 280, 
Ui,  366;  5  Gal.  52.  117;  7  Gal.  348;  9  GaJ.  20,  77,  608:  10  Gal.  483:  12  Gal. 
433;  17  Gal.  314. 371;  21  Gal.  24, 166, 555 ;  24  Gal.  61, 90, 491 ;  26  Gal.  383;  28 
Gal.  327:  29  Gal.  427;  30  Gal.  576;  32  Gal.  414;  33  CaL  212,  485:  34  CaL  32. 
391;  35  CaL  691:  36  Cal.  159,  193,281,  552;  38  Gal.  85,  428:  39  CaL  315:  40 
Gal.  183;  44  Gal.  121;  45  Gal.  200;  47  CaL  7, 109;  48  Cal.  29, 70, 85;  49  Cal. 
351 ,  465 ;  51  Cal.  145 ;  52  CaL  93, 489 ;.  53  Cal.  267. 

County  Conrts-5  Gal.  43, 52, 279;  6  Gal.  70, 143;  9  Cal.  85;  11  Cal.  49; 
12  Cal.  294, 409;  13  Gal.  145;  14  Gal.  180;  15  CaL  91 ;  19  CaL  374, 551;  23  Cal. 
144;  26  Gal.  651:  27  Cal.  65;  28  CaL  118;  30  Cal.  573;  31  Cal.  11;  32  Cal.  49; 
34  Cal.  414;  35  Cal.  107, 213;  36  Cal.  639;  37  Cal.  454:  39  CaL  98. 570;  40  Cal. 
396,  (>42;  41  Cal.  129:  42  Cal.  325:  43  Gal.  300, 312;  45  Gal.  200,  679;  46  Cal. 
398;  48  Cal.  70;  50  CaL  30;  52  Cal.  220;  53  CaL  412. 

Probate  Oourts— 4  Cal.  310, 362;  5  CaL  60,  297,432, 437;  6  Gal.  621,  652, 
666;  10  CaL  110,495;  12  Cal.  435;  15  Gal.  220;  18  CaL  478, 499;  19  CaL  188, 
397;  20  Gal.  158, 288, 623:  22  Cal.  266;  23  CaL  415. 427;  24  Cal.  114. 123, 187; 
28  Cal.  182, 505;  29  Gal.  20;  33  Cal.  46;  34  Gal.  638;  35  Cal.  392, 502;  33  CaL 
85;  39  Gal.  306;  40  Cal.  456;  41  CaL  202;  44  Cal.  121;  43  CaL  366:  49  CaL  469, 
497;  50  Cal.  388;  51  Cal.  146, 431, 435, 563;  53  Cal.  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  iuris- 
diction  in  such  cases  arising  iu  justices'  and  other  interior 
courts  in  their  respective  counties  as  may  be  prescribed 
by  law. 

Const.  CaL  art.  6,  sec.  5;  also,  sec.  33n,  ante. 
Appeals  to  Superior  Oourts— see  sees.  974-980. 

§  7a.  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  of  the  State;  provided,  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  Gal.  art.  6,  sec.  5. 

Pk-ocess— 5  Gal.  117;  also,  see  Political  Code,  sec.  4175  et  seq.;  also, 
see  sec.  17,  subd.  9,  and  sees.  187, 473, 1056,  of  this  Code. 

Real  property— commencing  action;  as  to  place  of  triaL  see  sees.  392, 
396. 

§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or^ei^ding  in  the 
District  Court  or  Courts,  County  Court,  Frobate  Court, 
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Municipal  Criminal  Gourti  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  liad 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22,  sec.  3. 

See  sec.  55;  People  v.  Colbr,  Feb.  19th.  1880;  Ex  parte  Toland,  March 
19U1.1880. 


CHAPTEE  V. 
JUSTICES'  COURTS. 


JUaTlOBB'  COOBTS  IH  ClTlKJ 


niu  Justices  successoisoE  otbera. 

§  85.  There  shall  be  in  every  city  and  county  of  more 
than  one  hundred  thousand  population  a  Justices'  Court, 
for  wbiol)  iive  Justices  of  the  Peace  sliall  be  elected  by 
the  qualified  electors  of  Hucli  city  and  comity,  at  the 
(^necal  State  election  next  preceding  the  espiration  of 
the  terms  of  office  of  their  predeceaaora.  Any  one  of  said 
Justices  may  liold  court,  and  tbere  may  be  aa  many  ses- 
sions of  said  court  at  the  same  time  as  there  are  justices 
thereof.  The  aaid  justices  shall  choose  one  of  their  nniu- 
ber  to  be  Presiding  Justice,  who  may  at  any  time  be 
removed  and  another  appoiuted  in  his  place  by  a  vote  of 
a  majority  of  them;  providsd,  that  in  case  of  the  tempo- 
racy  absence  or  disability  of  the  Presiding  Justice,  any 
one  of  the  other  justices,  to  be  designated  by  the  Presid- 
Inft  Jnatice,  may  act  aa  Presiding  Justice  during  such 
absence  or  diaahility. 


m,  flfganlKlng'  San   F 
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§  86.  The  Supervisors  of  such  city  and  county  shall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  qualified.  Said  Jus- 
tices' Clerk  sliall  take  the  constitutional  oath  of  oflS^ce, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices' 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  ^  Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 

Clerks  generally— see  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
officio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  every  process,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  provided,  that  a  summons  issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code ;  and 
that  subpoenas  may  be  issued  by  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
said  deputies,  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  shall  be  liable  on  his  official  bond  for  the 
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faithful  performauce  of  all  duties  required  of  him  or  any 
of  his  said  deputies. 
Sheriff  genersdly— see  sec.  262. 

§  88.  The  Supervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  Presid- 
ing Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  each  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business;  and  if  they  are  not  provided,  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jus- 
tices* Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  M. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  of  the  Peace  or  Justices' 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court, 
shall  be  entitled,  *'  In  the  Justices'  Court  of  the  City  and 

County  of   "  (inserting  the  name  of  the  city  and 

county)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  oi  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  of  *the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
'  try,  and  determme  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 
Concurrent  jurisdiction— see  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the*^Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  canse  has  been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as' if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
tlio  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  amdavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  le^al  process  of  every  kind  in  actions,  suits, 
or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
vice of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  official  services  of  justices,  justices'  clerks,  or 
sheriff,  shall  be  exacted  ana  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  hia 
salary  shall  be  allowed,  accounted  for  in  detail,  under , 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof;  provided^  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  they  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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therein,  which  are  destined  to  be  paid  into  the  treasury, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  as 
hereinbefore  provided. 

Const.  Cal.  art.  6,  sec.  15. 

Fees— change  of,  14  Cal.  12;  26  Cal.  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
quired to  be  certified  to  the  Superior  Court,  by  reason  of 
involving  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax, -impost,  assessment,  toll, 
or  municipal  tine,  shall  be  so  certified  by  the  Presiding 
Justice  and  Justices*  Clerk;  and  for  that  purpose,  if  such 
question  shall  arise  on  the  trial,  while  the  case  is  pending 
before  one  of  the  other  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts  of  judgments  and  proceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers,  of  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  periected  in  the  manner  prescribed  by 
law;  but  the  notice  of  appeal,  and,all  the  papers  required  to 
be  filed  to  perfect  it,  shall  be  tiled  with  the  Justices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  any  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
court,  when  rec^uired  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Court,  see  sec.  838. 

Appeals— see  sec.  974,  et  seq, 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices' 
Clerk  shall  keep  a  permanent  record  of  all  actions,  ])ro- 
ceedings,  and  judgments  commenced,  had,  or  rendered  in 
said  Justices*  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  *'  Justices'  Docket,"  in  which  docket 
the  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
which  said  docket  and  entries  therein  shall  have  the  same 
force  and  effect  as  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
up  such  docket,  each  of  the  justices  shall  keep  minutes 
of  his  proceedings  in  every  cause  returnable  before  or  as- 
signed or  transferred  to  him  for  trial  or  hearing;  and  upon 
judgment  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 
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getlier  with  all  pleadings  and  papers  in  said  canse,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  lile  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  et  seq.;  effect  of,  sec.  912. 

§  94.  The  jurisdiction  of  the  Justices'  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jarisdiction— character  of,  sees.  33n,  925. 

FrocesA— see  seCr  78n. 

§  95.  The  Justices'  Court  and  the  Justices  of  the  Peace 
of  every  such  city  and  county  shall  be  governed  in  their 
proceedings  by  the  provisions  of  law  regulating  proceed- 
ings before  Justices  of  the  Peace,  so  far  as  such  provis- 
ions are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  tlft  several  cases 
arising  before  them.  The  Justices'  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  inconsis- 
with  the  Constitution  and  laws  for  the  government  of 
such  Justices*  Court  and  the  officers  thereof:  but  such 
rules  shall  not  be  in  force  until  thirty  days  after  their 
publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  al- 
lowance to  any  justice  or  officer  for  services. 

Provisions— applicable,  sees.  832-925. 

Rules— of  courts  generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace, 
Justices'  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attoruey-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear  as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed- 
ing before  said  Justice's  Court,  or  any  of  said  justices, 
unless  he  produce  a  sufficient  power  of  attorney  to  that 
effect,  duly  executed  and  acknowledged  before  some  offi- 
cer authorized  by  law  to  take  acknowledgments  of  deeds, 
which  power  of  attorney,  or  a  coi^y  thereof,  duly  certified 
by  one  of  the  justices,  (who  on  inspection  of  the  original, 
and  being  satisfied  of  its  genuineness,  shall  certify  such 
copy)  shall  be  filed  among  the  papers  in  such  cause  or 
proceeding. 

See  sec.  171. 
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Jtistlee  of  the  Peace— eligibility,  sec.  159. 
Jndioial  offlcera— dlsqualJflcatioiis,  sees.  170, 171, 172. 
Ministerial  officers— generally,  sec.  262. 
Attorneys— sec.  275  et  seq. 

4 

§  97.  The  Justices  of  the  Peace,  and  Justices*  Clerk, 
and  his  deputy,  shall  receive  for  their  official  services  the 
following  salaries,  and  no  other  or  further  compensation, 
payable  monthly,  out  of  the  city  and  county  treasury, 
and  out  of  the  special  fee  fund  thereof,  after  being  first 
allowed  and  audited  as  other  similar  demands  are  by  law 
required  to  be  allowed  and  audited:  To  the  Presiding 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  the 
other  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum ;  to  the  Deputy  of 
the  Justices'  Clerk,  twelve  hundred  dollars  per  annum. 

§  98.  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  till  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  office  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices*  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices*  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein. 

Transfer— see  sees.  55, 79. 

ARTICLE  n. 
JUSTIOBS*  COUBTS  IN  TOWNSHIPS. 

%  103.  Justices'  Coorts  and  justices. 

104.  Courts^  where  held. 

105.  What  justice  may  hold  court  for  another. 

106.  Territorial  extent  of  civil  jurisdiction. 

107.  What  justices  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices*  Court  in 
each  of  the  townships  of  the  State,  for  which  one  Justice 
of  the  Peace  shall  be  elected  by  the  qualified  electors  of 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
videdt  that  in  any  county  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices*  Courts 

QoDB  Civ.  Psoo.— 6. 
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may  be  established  in  any  township,  desiimatingtheaame 
in  sach  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there  shall  be 
one  Justice  of  the  Peace;  and  in  every  city  having  twenty 
thousand  and  not  more  than  one  hundred  thousand  in- 
habitants, two  Justices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.    No 

?erson  shall  be  eligible  to  the  office  of  Justice  of  the 
*eace  in  any  city  having  over  ten  thousand  inhabitants 
who  has  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  no  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  any  other  Justice  of  the  Peace  in  the 
city  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  Justices'  Court  in 
such  city  or  county.  Every  Justice  of  the  Peace  in  any  city 
having  over  ten  thousand  inhabitants  shall  receive  an  an->' 
nual  salary  of  two  thousand  dollars  per  annum,  and  shall 
be  provided  by  the  city  authorities  with  a  suitable  office 
in  which  to  hold  his  court.  All  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  month  every 
such  city  Justice  of  the  Peace  shall  make  teport,  under 
oath,  to  the  City  Treasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  qualification,  sees.  156, 157. 

Disabilities— sees.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed;  and  such  court  shall 
be  always  open  lor  the  transaction  of  business. 

Always  open— see  sees.  47, 73. 

§  105.  A  Justice  of  the  Peace  of  any  township  may 
hold  the  court  of  any  other  Justice  of  the  Peace  of  the 
same  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  holds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 

See  sec.  71. 

§  106.  The  civil  jurisdiction  of  Justices'  Courts  ex- 
tends to  the  limits  of  the  townships  in  which  they  are  held; 
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but  mesne  and  final  process  of  any  Justices*  Court  in  a 
county  may  be  issued  to  and  served  in  any  part  of  the 
county. 
See  sec.  94. 

§  107.  The  Justices  of  the  Peace  elected  in  the  town- 
ships at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine,  or  persons  appointed  to  fill  their  places, 
are  successors  of  the  justices  of  the  peace  of  the  town- 
ships, respectively,  who  held  office  at  the  time  of  such 
election;  and,  in  case  the  townships  of  any  county  are 
hereafter  changed  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  justices 
shall  be  successors  of  the  justices  of  townships  so  cnanged 
or  altered. 

ARTICLE  in. 

JUSTIOXS  or  THB  PEACE  AJSTD  JUSTICES'  GOUBTS  IS  OBXTBBAL. 

110.  Terms  of  office. 

111.  Vacancies. 

112.  Civil  Jurisdiction. 

113.  Concurrent  jurisdiction. 
I  114.  Civil  lurisdiction  restricted. 
§  115.  Criminal  jurisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  first  day  of  January  next  succeed- 
ing their  election;  provided^  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy-nine  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
eighty. 

§  111.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

§  112.  The  Justices'  Courts  shall  have  civil  jurisdic- 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuring  personal  property,  or  for 
injury  to  real  property  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
amount  to  three  hundred  dollars; 


§  113  justices'  courts.  64 

3.  In  actions  to  recover  the  i>os8ession  of  personal  prop- 
erty, if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  city  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine ; 

5.  In  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

6.  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

Gtenerall7-6  Cal.  19;  7  Cal.244;  8  Cal.77;  9  Cal.85;  11  Cal.280;  20  Cal. 
282;  23  Cal.  86;  29  Ca*l.  313;  34  Gal.  321;  35  Cal.  269;  47  Cal.  131;  53  Cal.  48. 

Limited  jnrisdiction— sec.  33n;  sec.  114;  sec.  925;  23  Cal.  402;  33  Cal. 
218;  34  Cal.  326;  35  Cal.  273. 

Subdivision  1.  Oontract— 10  Cal.  372.  Sam  claimed— see  note 
OQ  Amount,  to  sec.  76,  subd.  3;  5  Cal.  230, 331;  ti  Cal.  447;  7  Cal.  104;  8 
Cal.77:  23  Cal. 61:  29 Cal.  307;  30  Cal.  545;  40  Cal.  628.  Remitting  dam- 
ages, 6  Cal.  414;  2-2  Cal.  466. 

Subdivision  2.  Damages— see  sec.  657,  subd.  5,  note.  Personal 
property— W^afer  rights,  6  Cal.  445.    Real  property— title  or  rigbt  of 

Stossesslon  involved,  compare  sec.  113,  subd.  1;  and  sec  sees.  76,  subd. 
n,  and  838;  17  Cal.  67;  38  Cal.  683;  39  Cal.  319;  53  Cal.  23.  Verified 
answer— see  sec.  446  et  seq.  Issue— see  sec.  588.  Amount— sec.  76, 
subd.  3n. 

Subdivision  3.   Replevin— generally,  sees.  473, 509  et  seq.,  667. 
Subdivision  4.   Legality  of  tax,  etc.— see  sec.  76,  subd.  3,  and 
notes;  24  Cal.  61.    Forfeiture— statutory,  33  Cal.  212;  36  Cal.  281. 
SxTBDivisiON  6.   Amount  confessed— 8  Cal.  77. 

§  113.  The  Justices'  Courts  shall  have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
ive townships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
rental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  oi  the  i>roperty  amounts  to  three  hundred  dollars. 

Const.  Cal.  art.  6,  sec.  11. 

Subdivision  l.  Forcible  entxy  and  detainer— sec.  1159  et  seq. 
Formerly— 28  Cal.  118;  29  Cal.  662;  37  Cal.  162;  42  Cal.  324;  43  Cal.  304. 
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Sttbdivision  2.  Liens— for  salaries  and  wages*  sees.  1204,  1206. 
Contra— before  Const.  1879,  see  52  Cal.  407. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices'  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  for  the  recovery  of 
seamen's  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  Cal.  art.  6,  sec.  11. 

Oonrts  of  Record— see  sec.  34n. 

Restricted  jurisdiction— see  sec.  112n. 

Actions  against  vessels— sec.  813  et  seq. ;  sec.  825. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re- 
spective counties  in  which  such  courts  are  established: 

1.  Petit  larceny ; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  ofl&cer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felony ; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  conmiit- 
ting  a  willful  injury  to  i^roperty,  and  all  misdemeanors 
punishable  by  fine  not  exceeding  five  l^undred  dollars,  or 
imprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Criminal  jurisdiction— 2)eser<tf}g  seamerit  2  Cal.  144, 145.  In  generali 
9  Ca].  85.    Misdemeanor,  53  Cal.  412. 
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CHAPTER  VI. 
f  POLICB    COURTS. 

S  121.  Provided  for  in  Political  Code. 

§  121.  Police  Courts  are  established  in  incorporated 
cities  and  counties,  cities,  and  towns,  and  their  organiza- 
tion, jurisdiction,  and  powers  provided  for  in  the  Political 
Code,  part  four. 

34CaLfi20. 
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CHAPTER  Vn. 

QBNERAL    PROVISION^    RBSPSCTINa 
COURTS  OF  JUSTICE. 

ABTIOLB    I.    PUBLIOITT  OF  PROOXBDINGS. 

n.    IKCIDBKTAL  FOWSBS  AND  DUTIES  OF  COURTS. 

III.  Judicial  Days. 

IV.  PRooEEDmas  iir  Case  of  Absevob  of  Judoe. 

V.    PROYlSIOirS     BESFBOTIlfO     PLACES    OF    HOLDING 

Courts. 
YL  Seals  of  Courts. 

ARTICLE  I. 

Publicity  of  Proceediicos. 

S  124.  Sittings,  putiUc. 

§  125.  Sittings,  when  private. 

§  124.  The  sittings  of  every  court  of  justice  shall  be 
public,  except  as  provided  in  the  next  section. 
TT.  S.  Const,  art.  6,  sec.  1,  amdts. 

fl25.  In  an  action  for  divorce,  criminal  conversation, 
uction,  or  breach  of  promise  of  marriage,  the  court 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to 
be  private,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
provided,  that  in  any  cause  the  court  may,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

DiToroe— generally,  sec.  76,  subd.  4.   Testimony  kopt  secret.  Politi- 
cal Code,  sec.  1032. 

Exclusion  of  witnessea— sec.  2043. 

ARTICLE  II. 
iNoiDBirTAL  Powers  aitd  Duties  of  Courts. 

1 128.  Powers  respecting  conduct  of  proceedings. 

}129.  Courts  of  record  may  make  rules. 
130.  When  rules  take  effect. 

§  128.  Every  court  shall  have  power: 
1.  To  preserve  and  enforce  order  in  its  immediate  pres- 
ence; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority ;  • 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers ; 

4.  To  compel  obedience  to  its  judgments,  orders,  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein ; 

5.  To  control  in  furtherance  of  Justice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  in 
every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code : 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

Contempt— sec.  1209;  also  sec.  906  et  seq.,  and  47  Cal.  132;  53  Cal.  204; 
Ex  parte  Cohn,  May  19tli,  1880. 

Subdivision  3.  Rules  — sec.  129.  Judicial  officers— incidental 
powers,  etc.,  sees.  176-179. 

Subdivision  5.  People  v.  Center,  March  1st,  1880. 

Subdivision  6.  See  sec.  1985  et  seq. 

Subdivision  7.  See  sees.  2093-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  such  rules 
shall  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  for 
services. 

Powers  of  courts,  judges,  etc.— flee  sees.  128, 177. 

Rules,  generally— in  Supreme  Court,  waiver,  Pickett  v.  Wallace, 
February  8th,  1880 ;_  finality  of  decision,  Reed  v.  Allison,  April  5th,  1880: 
in  lower  courts,  5  Gal.  103;  6  Cal.  636;  18  Cal.  635;  29  Cal.  556;  31  Cal.  101; 
32  Cal.  286. 

SUPREME  COURT  RXTLES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  seq. 
Argument- rule  18;  1  Cal.  197;  6  Cal.  636;  49  Cal.  374;  and  see  Bbibfs 
and  Points  and  Authorities. 

Bank— hearing  of  causes  in,  rule  30;  rehearing,  generally,  7  Cal.  333; 
11  Cal.  341;  14  C^.  634;  24  Cal.  190;  25  Cal.  653;  30  Cal.  462;  39  Cal.  581;  43 
Cal.  178;  46  Cal.  640;  48  Cal.  157 ;  50  Cal.  243;  52  Cal.  473. 
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Briefs— role  2,  snbd.  5;  no  extension  of  time  for,  rule  2,  sabd.  6;  gen- 
erally,  49  Gal.  686;  50  Cal.  443;  and  see  Poiitts  and  Authobities. 

Oalendar— rules  15  and  IG;  10  Cal.  215;  43  Cal.  38, 43;  45  Cal.  270;  50 
Cal.  468. 

Oertificate— as  to  applicant  for  license,  rule  1 ;  as  to  Tkanscript, 
see  that  head. 

Oosts— on  appeal,  rule  24;  36  Cal.  127;  and  see  sees.  1027,  1031, 1034; 
generally,  see  sec.  1021,  et  seq.;  as  to  Trastsobift,  see  that  bead. 

Dismissal  of  appeal— TT/^en  transcript  not  filed  in  timet  rule  3;  see  8 
Cal.  300, 347:  25  Cal.  598:  45  Cal.  18;  47  Cal.  414;  Hill  v.  Finnigan,  March 
13th,  1880:  clerk's  certificate  on  motion  for,  rule  4 ;  see  43  CaJ.  27 ;  Fred- 
erick r.  Tiemey,  Feb.  3rd,  1880;  Pickett  v.  Wallace,  Feb.  8th,  1880;  Win- 
der r.  Hendrlck,  March  3rd,  1880;  People  i.  Center,  March  3l3t,  1880; 
copies  of  moving  papers,  rule  4,  subd.  3.  On  other  grounds,  generally, 
sec.  954;  and  Reed  v.  Allison,  April  5th,  1880;  moving  papers,  rule  4, 
subd.  2  (copies  of,  sub'd.  3) ;  when  appeal  too  Lite,  rule  4,  subd.  4.  Cer' 
tificateof^  rule  4,  subd.  4.  On  motion  of  respondent,  rule  25;  see  sec.  955, 
and  45  Cal.  270.  By  stipulation,  rule  26.  For  violation  qf  requirements 
of  transcript,  rule  6;  generally,  sec.  53n. 

Ezaxnination— of  applicants  for  license,  rule  1. 

Fee— for  license,  rule  1,  subd.  2. 

Hearing— at  instance  of  either  party,  rule  25. 

Motion— length  of  notice  of,  rule  20;  for  DISMISSAL  of  Appeal, 
see  that  head ;  generally,  sec.  1003  et  seq. 

Objection— or  exception  to  record,  rule  13;  2^  Cal.  42;  26  Cal.  263;'  29 
Cal.  614;  34  Cal.  518;  35  Cal.  127. 

Opinions— recorded,  rule  19;  transmitted  to  court  below,  when,  rule 
21;  generally,  sec.  53n. 

Paper— or  document,  manner  of  printing,  rule  17;  removal  of,  rule 
22;  inspection  of,  rule  27;  People  v.  Center,  March  1st,  1880. 

Fointa— and  authorities,  printed;  filing,  rule  2,  subd.  4;  generally,  9 
Cal.  124;  24  Cal.  157,  349;  25  Cal.  37;  28  Cal.  489;  51  Cal.  222 ;  Martin  p. 
Squires.  No.  4938,  Feb.  7th,  1876,  not  reported;  Kelly  v.  Morgans,  Feb. 
2nd,  1880;  Shay  v.  Lady  B.  Mg.  Co.,  Feb.  11th,  1880;  Mix  v.  Boothe,  Feb, 
12th,1880. 

Record— rule  10;  diminution  of,  rule  13;  see  Objeotion  or  Excep- 
tion to  Record. 

Rehearing— See  Bakk. 

Rejection— of  applicant  for  license,  rule  1,  subd.  3. 

Renewal— of  application  for  license,  rule  1,  subd.  3. 

Settlement— of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
Judge  below,  rule  29. 

Statement  of  case— accomp^mying  points  and  authorities,  rule  2, 
subd.  4. 

Sabstitntion  of  representative— of  party  to  appeal,  rule  14;  see  sec. 
&3n.,  Death,  pending  appeal. 

TrdoiactipX—Arrangement,  chronological,  rule  6.  Blank  leaf,  rule  6. 
Certificate,  of  clerk  below,  rule  4 ;  of  opposing  attorney,  rule  9.  Cotts, 
on  failure  to  certify,  rule  9;  of  printing  transcript  and  papers,  rule  11. 
Criminal  causes,  time  limited  for  filing,  rule  2,  subd.  8;  how  written  or 
printed,  rule  5,  subd.  2.  Error,  or  defect  in,  rule  12 ;  People  v.  Center, 
March  1st,  1880;  Hill  v.  Finnlgan.  March  13th,  1880.  Filing,  none  when 
rules  violated,  rule  8;  in  Criminal  causes,  see  that  head.  Filing  and 
serving,  time  limited  for,  role  2;  In  re  15th  Av.  £zn.,  Feb.  12th,  1880; 
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Hill «.  Fbmlgan,  Hsrch  13th,  1880;  Beed  «.  AUIson,  April  0tli,  1880;  ex- 
tension of  time,  rale  2,  sabd.  6 ;  copies  for,  role  2.  subd.  7.  Index,  alpha- 
betical, rule  6.  Printed,  how,  rale  6;  mur  be  by  clerk,  rale  10.  Rules, 
violation  of,  see  Filing,  and  Douglas  v.  Ftilda,  Feb.  9th,  1880.  Serving, 
time  for,  see  Filing  cmd  serving;  proof  of,  rule  2,  subd.  2;  of  copies  on 
adverse  attorney,  rale  9.  Title,  chain  of,  in  tabular  form,  rule  2.  subd.  5; 
49  Gal.  193;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rale  28, 45  Gal.  243;  47GaL209;  50 
Gal.  473;  and  see  sec.  51 ;  certiorari,  Issuance,  rule  23;  40  Gal.  483. 

§  130.  Rules  adopted  by  the  Supreme  Court  shall  take 
effect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ABTIGLE  ni. 

Judicial  Dats. 

$  133.  Days  on  which  courts,  etc.,  may  be  held. 

I  134.  Non-judicial  days. 

S  135.  Appointments  on  non-judicial  days. 

§  133.  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
next  section. 

Oonrts— list  of,  sec.  83;  JUBiBDiCTioir  of,  sec.  33n. 

• 

§  134.  Ko  court  shall  be  open,  nor  shall  any  judicial 
business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
fourth  day  of  July,  on  the  twentjr-lif th  day  of  December, 
on  a  day  in  which  an  election  is  held  throughout  the 
State,  or  on  a  day  appointed  by  the  President  of  the 
United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  the  following; 
purposes : 

1.  To  give,  upon  their  request.  Instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  ma^strate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature ; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business ;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 

Holidays->secs.  10, 11 ;  also,  sees.  12, 13. 

Oonrts  always  open— sees.  47, 73. 

Injunctions  and  writs  of  prohibition— issuance  of,  sec.  76,  subd.  5. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  api)ointed  for  the  holding  or  sitting  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  De  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 
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ARTICLE  rV. 

PBOOSBDnros  in  Oasb  of  Abseitcb  of  JtTDas. 

8  139.  Adjonrnment  for  absence  of  Judge. 
S  140.  Acgoomment  till  next  regular  session. 

§  139.  If  no  Judge  attend  on  the  day  appointed  for  the 
holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
have  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  M.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

AniTal  of  judge— after  noon,  24  Cal.  19. 
Non-judicial  day— sec.  135. 

tl40.  If  no  Judge  attend  for  one  week,  and  no  written 
er  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
pointed for  the  holding  of  the  next  regular  ^ssion. 

Tremataxe  adjournment— 19  Cal.  644. 
Sessions— «ee  sec.  73». 

ARTICLE  V. 

FBOVISIONS  RSSPBOTIKO  PLACES  OF  HOLDIira  COTJBTS. 

S  142.  Change  In  certain  cases  of  place  of  holding  court. 

•  143.  Parties  to  appear  at  place  appointed. 

S  144.  When  Sherlfl  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces* 
aary;  and  may,  in  the  same  manner,  revoke  the  order, 
and  in  his  or  their  discretion,  appoint  another  place  in 
the  same  city  and  county,  county,  city,  or  town,  for  hold- 
ing the  court. 
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§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  iu  the  last  section,  every  person  held  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

§  144.  If  suitable  rooms  for  holdlnp^  the  Superior 
Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  l^hts,  and  stationery  sufficient  for  the  transac- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attendants,  furniture, 
fuel,  lights,  and  stationery;  and  the  expenses  incurred, 
certilieu  hj  the  Judge  or  judges  to  be  correct,  shall  be  a 
charge  against  the  city  and  county  treasury,  and  paid  out 
of  the  general  fund  thereof. 

ARTICLE  VI. 

Seals  of  Coubts. 

§  147.  What  courts  shall  have  seals. 

I  148.  Seal  of  Supreme  Court. 

s  149.  Seals  of  Superior  Courts. 

§  150.  Seals  of  Police  Courts  of  cities  and  counties. 

§151.  Seals,  how  provided :  private  seals,  when  used. 

S  152.  Clerk  of  court  to  keep  seal. 

§  153.  Seals  of  courts,  to  what  documents  afbed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal; 

1st.    The  Supreme  Court ; 

2nd.  The  Superior  Courts; 

3rd.   The  Police  Court  of  eVery  city  and  county. 

Seal  of  coMxX—judicial  notice  taken  of,  sec.  1875,  subd.  4;  court  com* 
missioner  inay  provide  official  seal,  sec.  259,  subd.  5. 

Seals— discussed,  sec.  14n;  seal  not  test  of  court' of  record,  52  Cal. 
S24,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter,  and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  "Superior  Court, ,  Cali- 
fornia/' inserting  the  name  of  the  county,  or  city  and 
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county;  providedj  that  the  seal  of  any  such  court,  which 

has  been  adopted  previous  to  the  passage  of  this  act, 

shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  31st,  1880,  (Statutes  1880,  p.  62),  validating  writs, 
process  and  certificates  issued  from  Superior  Courts  before  seal  pro- 
vided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  "Police 
Court, ,"  (inserting  tlie  name  of  the  city  and  county). 

§  151.  Courts  which  have  not  the  necessary  seal  pro- 
vided, or  the  Judge  or  judges  thereof,  shall  reciuest  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
the  expense  thereof  shall  be  a  charge  against  the  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required. 

§  152.  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

^§  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except: 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  oificer  thereof,  or  of 
a  copy  of  a  document  on  file  in  the  office  of  the  Clerk. 

Seals,. generally— sec.  14,  and  note. 
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Judicial  Officers. 

Chafieb  I.    Judicial  Offioebs  is  genebal.    §§  156-161. 
II.    PowEBs  A^^)  Duties  of  Judges  at  Ghah- 
BEBS.     §§  165-166. 
HI.    Disqualifications  of  Judges.    §§  170-172. 
IV.    Incidental  Powebs  and  Duties  of  Judi- 
cial Officebs.    §§  176-179. 
y.    Miscellaneous     Pbovisions     bespecting 
Coubts  and  Judicial   Officebs.    §§ 
182-187. 
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CHAPTER  I. 

JUDICIwAli  OFFICERS  IN  GENERAL. 

§  156.  Qualifications  of  Justices  of  Supreme  Court. 

§  157.  Qualifications  of  Superior  Judges. 

S  158.  Residence  of  Superior  Judges. 

§  159.  Kesldence  and  qualification  of  Justices  of  the  Peace. 

I  160.  Judges  holding  Superior  Courts  at  request  of  Governor. 

§  161.  Justices  and  judges  ineligible  to  other  than  Judicial  oface. 

§  156.  No  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

Attomej—ixdmitted  before  Supreme  Court:  otherwise  (before Const. 
Cal.  1879,  art.  6,  sec.  23) ,  see  32  Cal.  296. 

§  157.  Ko  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Superior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
years  next  precediug  his  election  or  appointment,  nor  un- 
less he  shall  have  been  admitted  to  practice  before  the 
Supreme  Court  of  the  State. 

See  SQC.  I56n. 

§  158.  Each  Judge  of  a  Superior  Court  shall  reside  at 
the  county  seat  of  the  county  in  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
county,  in  which  he  is  to  serve  for  «ne  year  next  preced- 
ing his  election  or  appointment. 

fl60.  If,  by  reason  of  sickness,  absence,  disability,  or 
er  cause,  a  regular  session  of  the  Superior  Court  can- 
not be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Superior  Judge,  requested  by  him  or  them  to  hold 
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such  court,  a  certificate  of  that  fact  shall  be  transmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  such 
court;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  go- 
ing to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  thereof. 

See  sec.  71. 

Under  Oonst.  OaL  1849— proper,  1  GaL  879;  2  CaL207. 

By  consent— 28  Gal.  472;  40  Gal.  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Courts  shall  be  ineligible  to  any  other 
office  or  public  employment  than  a  iudicial  office  or  em- 
ployment during  th^  term  for  which  tuey  shall  have  been 
elected. 

Gonst.  Gal.  art.  6,  sec.  18. 
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CHAPTER  n. 
PO-^^TERS  OF  JUDGES  AT  CHAMBERS. 

§  165.  Powers  of  Justices  of  Supreme  Court  at  chambers. 
§  166.  Powers  of  Superior  Judges  at  chambers. 

§  165.  The  Justices  of  the  Supreme  Court,  or  any  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

See  sec.  176;  also  sees.  177, 178, 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Court,  or 
an^  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex 
parte  application,  and  may,  at  chambers,  hear  and  dis* 
pose  of  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
filed,  suspend  the  powers  of  executors,  administrators,  or 
guardians  in  the  cases  allowed  by  law,  grant  special  let- 
ters of  administration  or  guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  tne  court  of  all 
writs  and  process  necessary  in  the  exercise  of  their 
powers  in  matters  of  probate. 

See  sec.  155n. 

Hours,  etc.,  for  official  business— Political  Code,  sec.  4116. 

Power  at  chambers,  generally— 10  Cal.  344;  17  Cal.  375;  27  CaL491; 
SO  Cal.  530, 565:  31  CaL  173;  34  Cal.  331;  36  Cal.  24;  37  Cal.  15;  38  Cal.  439; 
44  Cal.  84;  49  Cal.  239. 

Motions  for  new  trials— heard  at  chambers  before  change  of  1880. 

Ftobate  matters— see  sec.  1305. 
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CHAPTER  in. 
DISQUALIFICATIONS  OF  JUDGES. 

1 170.  DlBqnaUflcatloiis  to  sit  or  act. 

1 171.  Certisiln  iudges  not  to  practice  law. 

1 172.  No  judicial  officer  to  have  partner  practicing  law. 

§  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  shall 
sit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  according  to 
the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding. 

But  the  provisions  of  this  section  shall  not  apply  to  the 
arrangement  of  the  calendar  or  the  regulation  of  the 
order  of  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  otner  court. 

Partiality— remedy  for,  24  Gal.  34 ;  28  Cal.  492.    . 

Disqnaliflcation— when  none,  12  Cal.  523;  18  Cal.  185;  vitiates  judg- 
ment, 24  Cal.  76. 

Ohange  of  venae— sec.  397,  suhd.  4;  sec.  398. 

Subdivision  1.  Party  or  interested— 37  Gal.  190. 

SuBDivisioir  2.  Related— third  degree,  23  Gal.  693;  24  Cal.  76;  roles 
of  law,  Civil  Code.  sees.  1392;  1393. 

SuBDivisioir  3.  Judge— acting  as  attorney,  sec.  171. 

§  171.  No  iustice,  or  judge  of  a  court  of  record,  or 
county  clerk,  snail  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides,  fin  effect  March 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of- 
ficer, or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 
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CHAPTER  IV. 

INCIDENTAL    POWERS    AND    DtTTIES    OF 
JUDICIAL   OFFICERS. 

176.  Powers  of  Judges  out  of  court. 

177.  Powers  of  judicial  officers  as  to  conduct  of  proceedings. 

178.  To  punish  for  contempt. 

179.  To  take  acknowledgments  and  affidavits. 

§  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

See  sees.  165, 166, 179. 

§  177.  Every  judicial. officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  proceedings  before  him,  *when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code ; 

3.  To  compiel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
in  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  sec.  128. 

§  17&  For  the  effectual  exercise  of  the  powers  con-' 
f erred  by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oontempt— generally,  sec.  1209;  in  Justices'  Courts,  sec.  906. 

§  179.  Each  of  the  Justices  of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in his  city  and  counter,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his  city  and  county;  city,  or  town, 
to  take  and  certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

SUBDiYisioir  1.   Real  property— conTeyance  of,  see  sec.  1971. 

SiTBDiYisiON  2.   Satisfaction  of  judgment— sec.  675. 

SUBDiYisiON  3.  Affidavit— «ec.  2009  et  seq.    Deposition— sec.  2A19 
et  seq. 
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CHAPTER  V. 

MISCELLANEOUS   PROVISIONS  RESPECT- 
ING COURTS  AND  JUDICIAL  OFFICERS. 

S  182.  Subsequent  applications  for  orders  refused,  when  proldbited. 

§  183.  Yiolations  of  preceding  section. 

$  184.  Proceedings  not  affected  by  vacancy  in  ofELce. 

S  185.  Proceedings  to  be  in  EngUsb  language. 

I  186.  Abbreyiations  and  figures. 

S  187.  Means  to  carry  jurisdiction  into  effect. 

§  182.  If  an  application  for  an  order  made  to  a  Jadg[e 
of  a  court  in  which  the  action  or  proceeding  is  pending,  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo* 
tions  refused  for  informality  in  the  papers  or  proceedings 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Ordem  and  motions  generally— sec.  1003  et  seq. 

OrderS;  appealable— sec.  933,  subd.  3. 

Liberty  to  renew  application— 44  Cal.  235;  46  Cal.  285. 

§  183.  A  violation  of  the  last  section  may  be  punished 
as  a  contempt;  and  an  order  made  contrary  thereto  may 
be  revoked  by  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  ot  the  court  in  which  the  action  or 
proceeding  is  pending. 

Penalty  for  violation— see  sees.  906, 1209. 

Ez  parte  order— vacating  or  modifying,  sec.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  «n 
action  or  special  proceeding  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Vacancy— secs<  42«  70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
in  this  State  shall  be  in  the  English  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lished in  no  other. 

Words  and  phraaes— interpretation  of,  sees.  16, 17. 
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§  186.  Such  abbreviations  as  are  in  common  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  185f». 

§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  by  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carr^^  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. 

Stipnlation  enforcing— 53  Cal.  6S0. 

Process— authority  over,  48  Cal.  133. 

Suitable  mode  of  proceeding— adopted,  50  Cal.  539, 544. 


TITLE  ni. 

Persons  Specially  Invested  with  Powers 
of  a  Judicial  Nature. 

Chap.   I.  JCTBOBS.    §§  190-254. 

n.  GOUBT  GOMMISSIONBBS.     §§  258, 259 
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CHAPTEB   I. 
JURORS. 

ABTIOLX   I.    JUBOBS  IS  OENEBAL. 

11.   Qualifications  and  Exemtttons  of  Jubobs. 

III.  Of    Selbotinq   and    Betubnino    .Fitbobs    fob 

COUBTS  of  RECOBD. 

IV.  Of  Dbawino  Jubobs  fob  Coubts  of  Becobd. 
v.   Of  Summoninq  Jubobs  fob  Courts  of  Recobd. 

YI.   Of  Summonino  Jubobs  fob  Coubts  not  of  Rec- 
obd. 
VII.   Of  Summonino  Jubobs  of  Inquest. 
VIII.   Obedience  to  Summons,  bow  Enfobced. 
IX.   Of  Impannelino  Gband  Juries. 
X.   Of  Impannblino  Tbial  Jubies  in  Coubts  of 

Recobd. 
XI.  Of  Impanneling  tbiai.  Jubies  in  Coubts  not  of 

Record. 
XTI.  Of  Impanneling  Juries  of  Inquest. 

ARTICLE  I. 

Jubobs  in  oenebal. 

190.  Jurv  defined. 

191.  Different  kinds  of  Juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  Jury. 

195.  Jury  of  inquest  defined. 

§  190.  A  Jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— quallflt»ktlons  and  exemptions,  sees.  198-202;  selecting  and 
snmmoning,  sees.  204-238;  Impanneling,  sees.  241-254. 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jury;  impaxmeUng— sees.  241-242.  How  often  drawn- 
Const.  Cal.  art.  1,  sec.  8. 
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§  193.  A  trial  jury  is  a  body  of  men  retamed  from  the 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jury— sees.  600-619. 

Verdict— when  need  not  be  unanimous,  Const.  Cal.  art.  1 ,  sec.  7.   See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro- 
videdj  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Less  than  twelve— Ck)nst.  Cal.  art.  1,  sec.  7;  and  see  18  Csd.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  j^articular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  parties 
ular  facts. 

ABTICLE  n. 

QUALIFICATIONS  AND  EXEMPTIONS  OF  JUBOBS. 

S198.  Who  competent  to  act  as  Juror. 
199.  Who  not  competent  to  act  as  juror. 
200.  Who  exempt  from  jury  duty. 
S  201.  Who  may  be  excused. 
S  202.  Affidavit  of  claim  to  exemption. 

§  19&  A  person  is  competent  to  act  as  juror  if  he  be : 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  oi  the  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

Subdivision  l.  Aliens— not  competent,  17  Cal.  322;  61  Cal.  599. 

Residence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
Political  Code,  sec.  62;  4  Cal.  175;  6  CaL  410;  7  Cal.  91 ;  15  Cal.  48;  26  CaL 
162;  31  Cal.  261,650. 

Elector— juror  formerly  had  to  be— 3  Cal.  108. 
SI7BDIVI8ION  3.    32  Cal.  40. 
subdivision  4.   34  Cal.  672. 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

CoDB  Civ.  Proc— 8. 
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2.  Who  has  been  convicted  of  malfeasance  in  offtce,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attorney-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines: 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  JaU; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploye, or  operator  of  a  telegraph  line  domg  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  duly  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

Subdivision  ll— Exempt  fireman— Political  Code,  sees.  3339»  3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  perROD,  exempt  from  liabilitv  to  act  as  a 
juror,  as  provided  in  section  two  hundred,  be  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  sucli  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  III. 
Of  SELECTmG  AND  RETURNING  JURORS. 

Jury  lists,  by  wliom  and  when  to  be  made. 
How  selection  shall  be  made. 
Lists  to  contain  how  many  names. 
Lists  to  be  placed  with  Clerk. 
Duty  of  Clerk;  jury  boxes. 
Regular  jurors  to  serve  one  year. 
Jurors  to  be  drawn  from  boxes. 

§  204.  In  the  month  of  January  in  eacli  year  it  shall  be 
the  duty  of  the  Superior  Court  in  each  of  the  counties  of 
this  State  to  make  an  order  designating  the  estimated 
number  of  grand  jurors,  and  also  the  number  of  trial  ju- 
rors, that  will,  in  the  opinion  of  said  court,  be  required  for 
the  transaction  of  the  business  of  the  court,  and  the  trial 
of  causes  therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  shall  be  made,  the  board  of  super- 
visors shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  serve  as  grand  jurors,  and  also  a  list  of  per- 
sons to  serve  as  trial  jurors,  in  the  Superior  Court  of  said 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rors shall  be  provided.  In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
of  them  if  all  do  not  atitend.    [In  effect  Jan.  Ist,  1882.  | 

§  205.  They  shall  proceed  to  select  and  list  the  grand 
mrors  required  by  said  order  of  the  Superior  Court,  and 
then  select  and  list  the  trial  jurors  required  by  said  order 
Said  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  last  preceding  assessment  roll  of  such  county,  or 
city  and  county;  and  in  making  such  selections  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  their  natural  faculties,  and 
QOt  infirm  or  decrepit:  of  fair  character,  and  approved  in- 
tegrity, and  of  sound  judgment     [In  effect  Jan.  Ist,  1882.  ] 
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§  206.  The  list  of  jnrors,  to  be  made  as  provided  in 
the  preceding  section,  shall  contain  the  number  of  per- 
sons which  shall  have  been  designated  by  the  court  in  its 
order.  The  names  for  such  lists  shall  be  selected  from 
the  different  wards  or  townships  of  the  respective  coun- 
ties, in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  by  the  persons 
making  said  lists;  and  said  lists  shall  be  kept  separate 
and  distinct  one  from  the  other.    [In  effect  Jan.  1st,  1882.] 

§  208.  Certified  lists  of  the  persons  so  selected  to 
serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 
placed  in  possession  of  the  county  clerk.  [Approved 
March  7th,  1881;  to  take  effect  July  1st,  1882.] 

§  209.  On  receiving  sucli  lists,  the  county  clerk  shall 
iile  the  same  in  his  office,  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  the  **  grand 
jury  box  ;  and  those  having  on  them  the  names  of  the 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be 
called  the  '*  trial  jury  box."    [In  effect  July  Ist,  1882.  | 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  sliall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons  drawn  for  grand  jurors 
shall  be  drawn  from  the  '*grand  jury  box,"  and  the  names 
of  persons  for  trial  jurors  shall  be  drawn  from  the  "  trial 
jury  box";  and  if,  at  the  end  of  the  year,  there  shall  be 
the' names  of  persons  in  either  of  the  said  jury  boxes  who 
may  not  have  been  drawn  during  the  year  to  serve,  and 
have  not  served  as  jurors,  the  names  of  such  persons  may 
be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 
year.    [In  effect  Jan.  1st,  1882.] 


ARTICLE  rv. 

Of  Dkawiwo  Jubobs  fob  coubtb  of  Becobd. 

214.  Order  of  Judge  or  Judges  for  drawing  of  Jury. 

216.  Sheriff  to  be  notified. 

219.  Drawing,  liow  conducted. 

220.  Preservation  of  ballots  drawn. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  bo 
required,  or  in  which  a  jury  may  have  been  demanded, 
be  continued  and  lixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Oonrts— «ec8. 65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  the 
* '•  trial  jury  box."     [In  effect  Jan.  1st,  1882.] 

§  219.  The  clerk  must  conduct  said  drawing  as  fol- 
lows: 

1.  He  must  shake  the  box  containing  the  names  of  the 
trial  jurors,  so  as  to  mix  the  slips  of  paper  upon  which 
such  names  are  written,  as  well  as  possible;  he  must  then 
draw  from  said  box  as  many  slips  of  paper  as  are  ordered 
by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  jury  box. 

3.  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  have  permanently 
renaoved  from  the  county,  or  who  is  exempt  from  jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the  name  of  such  person  shall  be 
omitted  from  the  list,  and  the  slip  of  paper  having  such 
name  on  it  shall  be  destroyed,  and  another  juror  drawn 
in  his  place,  and  the  fact  shall  be  entered  upon  the  min- 
utes oi  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may  be  necessary,  until  the  whole  number  of 
jurors  reauired  be  drawn.  After  the  drawing  shall  be 
completed,  the  clerk  shall  make  a  copy  of  the  list  of 
names  of  the  persons  so  drawn,  and  certify  the  same.  In 
his  certiiicate  he  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required 
to  appear.  Such  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.    [In  effect  Jan.  1st,  1883.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  ballots  drawn,  and  at  the 
close  of  the  session  or  sessions  for  whicli  the  drawing  was 
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had,  be  tthall  replace  in  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  of 
pArsooG  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE  V. 

Of  SUMMOiriira  Jubors  fob  Coubtb  of  Beoobd. 

S  22fi.  Sheriff  to  summon  Jurors,  how. 

I  226.  Of  drawlnc^  and  summoning  Jurors  to  attend  forthwith. 

!i  237.  Of  summoning  Jurors  to  complete  a  panel. 

S  228.  Compensation  of  ellsor.- 

§  223.  Tlie  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  jnror— nune  not  on  venire,  9  Cal.  S37. 

Retom— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf- 
ficient number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwitli  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  citjr  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jury— 4  Cal.  218;  43  Cal.  344;  f6  Cal.  47;  47  CaL  93,134;  People 
r.  Ah  Chung,  May  22nd,  1880. 
EUsor— 14  Cal.  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheriff, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  pauel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  summon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  VI. 
OF  SUMMONIirO  JUBOBS  FOB  COUBTS  KOT  OF  BEOOBD 

a  230.  Jnrors  for  Justices'  or  Police  Courts. 
§  231.  How  to  be  summoned. 
§  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  thejr  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ARTICLE  VII. 

Of  Suhmokino  Jubies  of  Inqitest. 

S  235.  How  to  be  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  the 
oflicer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ARTicxE  ym. ' 

OBEDISirOE  TO  ST7XXOV8,  HOW  ESVOSCED. 

S  238.  Attachment  and  fine. 

§  238.  Any  juror  summoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  oe  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  line  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
line  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ABTIGLE  IX. 

Of  iMPAiTKXLnro  Gbaitd  Jukixs. 

$  241.  Grand  jury,  when  to  he  imxMuuieled. 
.  S  242.  How  constituted. 
S  243.  Manner  of  impanneling  prescribed  in  Penal  Code. 

§  241.  Every  Superior  Court,  whenever  in  the  opinion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directing  a 
jury  to  be  drawn,  and  designating  the  number,  which,  in 
case  of  a  grand  iury,  shall  not  be  less  than  twenty-tive 
nor  more  than  thirty.  In  all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn  and  impanneled  in  each  year;  and  in  all  counties 
liaviug  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year. 
Sucli  order  must  designate  the  time  at  which  the  drawing 
will  take  place.  The  names  of  such  jurors  shall  be 
drawn,  the  list  of  names  certified  and  summoned,  as  pro- 
vided for  drawing  and  summoning  trial  jurors ;  and  the 
names  of  any  persons  drawn,  who  may  not  be  impanneled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    [In  effect  Jan.  1st,  1882.] 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  V>lace  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  less  than 
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nineteen  of  sucli  persons  are  present,  the  panel  may  be 
filled  as  provided  m  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  eke  re- 
quired, the  reouisite  number  shall  be  obtained  by  writing 
tiie  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jnrjr— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  894-801. 

ABTICLE  X. 
Of  iMPAirmsLiKO  Trial  Juries  in  Coubts  of  Keoobd. 


I 


246.  Clerk  to  call  list  of  jurors  summoned. 

247.  Manner  of  impanneUng  prescribed  in  part  two. 


§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  l)ox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Oivil  action— see  sees.  €00-604. 

Oriminal  case—see  Penal  Code,  sees.  1055-1088. 

ARTICLE  XI. 

Of  IXFAinnELiNO  Trial  Juries  ts  Courts  itot  of  Bboord. 

S  250.  Proceedings  In  forming  Jury. 
S  251.  Manner  oiimpanneling. 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
Bunmioned  must  be  called,  and  the  nam6s  of  those  at- 
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tending  and  not  excused  must  be  written  upon  separate 
slips  01  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  oox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
jury  must  be  impanneled  as  provided  in  the  Penal  Code; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ARTICLE  Xn. 

Of  IxPAJsrvvLTSQ  Jubibs  of  Utquest. 

5  284.  Maimer  of  Impamellug. 

§  254.  The  manner  of  impanneling  juries  of  inquest  is 
prescribed  in  the  provisions  of  the  different  codes  relat- 
ing to  such  inquests. 
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CHAPTER  II. 
COURT  COMMISSIONXSRS. 

§  258.  Appointment  and  qualifications. 
I  259.  Powers  of  Court  Commissioners. 

§  258.  The  Superior  CJourt  of  every  city  and  county  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
each  as  "  Court  Commissioners  *'  of  such  city  and  county ; 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Court 
Commissioner"  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  whicli  they  are  appointed, 
and  hold  ofQx3es  during  the  pleasure  of  the  courts  appoint- 
ing them. 

Const.  CaL  art.  6,  sec.  14.» 

g  259.  Every  Court  Commissioner  shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su- 

Eerior  Court  of  the  county,  or  city  and  county,  for  which 
e  is  appointed;  provided,  that  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  absence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  ceport  his  conclusions  thereon  as 
to  any  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
cx>aTt;  but  any  party  to  the  proceedings  may  except  to 
such  report  within  five  days  after  written  notice  that  the 
sanoie  has  been  filed,  and  may  argue  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  ot 
deeds^  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  under  the  laws  of 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  ser- 
vices; provided,  that  this  subdivision  shall  not  apply  to 
any  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law;     * 

5.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved the  words  ''Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

Judicial  powers— penoDs  havlDg,  order  enforced  before,  sec.  128, 
subd.  2. 

Subdivision  l.  Ex  parte  matter8-«ec.  166.  Injunction— before 
codes,  28  CaL  497.   Extensions  of  time— before  codes,  37  Cal.  388. 

Subdivision  2.  Reference— Harris  v.  S.  F.  S.  B.  Co.  41  CaL  404; 
generally,  sec.  638  et  seq. 

Subdivision  3.  Sureties  on  undertakings— see  sec.  1057.  Oatfaa 
—see  sec.  128,  subd.  7 ;  sec.  177,  subd.  4.  Otiier  acta— see  sec  179,  snbds. 
1, 3,  and  notes. 

SuBDiviBiON  4.   Fees— Const.  Cal.  art.  6,  sec.  15. 

Subdivision  5.   Seals— discussed,  sec.  ^4*. 
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TITLE  lY. 

Ministerial  OflELcers  of  Courts  of  Justice. 

Chapter  I.    Of  MiNisTEBiAii    Officers   GENEKAiiLY,    § 

262. 
n.    Secretaries  and  Bailiffs  of  the  Supreme 

Court.  §§  266,  266. 
m.    Phonographic  Reporters,  §§  268-266. 

Code  Civ.  Pboc— 9.       [  97  ] 
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CHAPTER  I. 
OF  BCZNISTERIAL  OFFICER8   OEWTWATiTiY. 

282.  Election,  powers,  and  dntles,  wbere  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  powers, 
and  duties  of  the  Attorney-General,  Clerk  of  the  Su- 

Sreme  Court,  Reporter  of  the  Decisions  of  the  Supreme 
tourt,  clerks,  sheriffs,  and  coroners,  are  prescribed  m  the 
Political  and  Penal  Codes. 

BUxiisterial  officers  in  general— eee  Const.  CaL  art.  6,  sec.  14;  Po- 
Utical  Code,  sees.  865. 1030, 1031. 1059, 4112  to  4114. 411$,  4175  to  4193. 4205, 
4206, 4314,4315. 4332,4333:  Penal  Code,  sees.  1567, 1507, 1612;  4  CaL  1^,367; 
6CaL92;  16 C^ 68;  25 CaL  183;  35 CaL 712;  36Caa.2Q2. 

Beporter  of  docisiona-of  Snpreme  Court,  Const.  CaL  art  6»  see.  24; 
Pollucal  Code,  sees.  767, 768, 771  et  seq. 
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CHAPTER  n. 

BBCRETARrBS  AND  BAILIFFS  OF  THE  80-  t 

FREMB   COURT. 

S  265.  Appointment. 

S  266.  Tenure  of  office,  and  duties. 

§  265.  The  Justices  of  the  Supreme  Court  may  appoint 
two  Becretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

J\  266.  The  secretaries  and  bailiffs  shall  hold  their 
ces  at  the  pleasure  of  the  justices,  and  shall  pevtoTm. 
such  duties  as  may  be  required  of  them  by  the  court  or 
any  justice  thereof. 
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CHAPTER  in. 
PHONOGRAPHIC  REPORTERS. 

I  268.  Fhonographf c  reporters  for  Supreme  Court,  wbere  provided  for. 
S  2(>9.  Phonographic  reporters  for  Superior  Courts,  their  appoUitment, 

and  duties. 
I  270.  QualiUcations  and  test  of  competency. 
I  271.  Attention  to  duties;  reporters  pro  tempore. 
I  272.  Oath  oi  office. 

I  273.  Reports  srtma/iuM'tf  correct  Statements. 
S  274.  Fees. 

§  268.  Phonographic  reporters  for  the  Supreme  Court 
ore  provided  for  in  part  three  of  the  Political  Code. 
See  Political  Code,  sees.  739, 769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  in 
the  State  may  appoint  a  competent  phonographic  Reporter, 
or  as  many  such  reporters  as  there  are  judges,  to  be  known 
as  official  Reporter  or  reporters  of  such  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judges  appoint- 
ing them.  Such  Reporter,  or  any  one  of  them,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  tne 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  file  it  with  the  Clerk  of  the  Court  in  which  the 
case  was  tried. 

Code  amendments— before  Const.  1879,  sec.  49  Cal.  383. 

Failmre  to  file— effect  of,  49  CaL  263. 

§  270.  No  person  shall  be  appointed  to  the  position  of 
official  Reporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  of  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 
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said  court,  examine  any  person  as  to  his  qualifications 
whom  said  Judge  or  judges  may  wish  to  appoint  as  official 
Beporter;  and  no  person  shall  be  appointed  to  such  posi- 
tion upon  whose  qualifications  such  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
such  committee  shall  be  as  follows :  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  upon  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same^ 
back  to  the  committee,  and  transcribe  the  same  into  long-^ 
hand  writing,  plainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
jority of  the  members  of  the  committee,  which  certificate 
Bhall  be  filed  among  the  records  of  the  court. 

§  271.  The  official  Beporter  of  any  Superior  Court 
shall  attend  to  the  duties  of  his  office  in  person,  except 
when  excused  for  good  and  sufficient  reason  by  order  of 
the  court,  which  order  shall  be  entered  upon  the  minutes 
of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  good  and  sufficient  rea- 
son for  such  excuse.  When  the  official  Beporter  of  any 
court  has  been  excused  in  the  manner  provided  in  this 
section,  the  court  may  appoint  an  official  Beporter  pro 
temporey  who  shall  perform  the  same  duties  and  receive 
the  same  coinpensation  during  the  term  of  his  employ- 
ment as  the  official  Beporter. 

§  272.  The  official  Beporter  of  any  court,  or  official 
Beporter  pro  tempore^  shall,  before  entering  upon  the  du- 
ties of  his  office,  take  and  subscribe  the  constitutional 
oath  of  office. 

§  273.  The  report  of  the  official  Beporter,  or  official 
Beporter  pro  tempore,  of  any  court,  duly  appointed  and 
sworn,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  being^  a  correct  transcript  of  the  testimony  and 
proceedings  in  the  case,  shall  be,  prima  faciei  a  correct 
statement  of  such  testimony  and  proceedings. 
Beport  as  evidence— 43  Cal.  176;  People  v.  Lee  Fat,  April  Sth,  1880. 

§  274.  The  official  Beporter  shall  receive,  as  compen- 
sation for  his  services  in  civil  actions  and  proceedings, 
for  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a 
Judge  thereof,  not  exceeding  ten  dollars  per  day,  and  for 
transcription,  a  sum,  to  be  m  like  manner  fixed,  not  ex- 
ceeding twenty  cents  per  hundred  words;  provided^  that 
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when  said  Beporter  performs  services  in  taking  notes  in 
more  than  one  canse  on  the  same  day,  the  court  or  Jadffe 
thereof  shall  apportion  the  per  diem  allowed  between  the 
several  actions  or  proceedmgs  in  which  such  notes  are 
taken.     The  short-hand  notes  so  taken  shall,  immedi- 
ately after  the  cause  is  submitted,  be  filed  with  the  Clerk ; 
but  for  the  purpose  of  writing  out  said  notes,  the  Be- 
porter may  withdraw  the  same  for  a  reasonable  time. 
The  Beporter's  fees  for  taking  notes  in  civil  cases  shall  be 
paid  by  the  party  in  whose  favor  judgment  is  rendered, 
and  shall  be  taxed  up  by  the  Clerk  ot  the  court  as  costs 
against  the  party  against  whom  judgment  is  rendered. 
In  case  of  the  failure  of  a  jury  to  agree,  the  plaintiff 
must  pay  the  Beporter' s  fees  for  time  employed,  and  for 
transcription  ordered  by  plaintiff,  which  have  accrued  up 
to  the  time  of  the  discharge  of  the  jury.    In  cases  where 
a  transcript  has  been  ordered  by  the  court,  the  fees  for 
transcription  must  be  paid  by  the  respective  parties  to 
the  action,  in  equal  proportions,  or  by  such  of  them  and 
in  such  proportions  as  the  court,  in  its  discretion,  may 
order;  and  no  verdict  or  judgment  shall  be  entered  up, 
except  the  court  shall  otherwise  order,  until   the  Be- 
porter's  fees  are  paid,  or  a  sum  equivalent  thereto  depos- 
ited with  the  Clerk  of  the  court  therefor.    In  no  case 
shall  a  transcript  be  paid  for,  unless  ordered  either  by  the 
plaintiff  or  defendant,  or  by  the  court;  nor  shall  the 
Beporter  be  required  in  any  civil  case  to  transcribe  his 
notes  until  the  fees  therefor  be  tendered  him,  or  a  suffi- 
cient amount  to  cover  the  same  be  deposited  in  court  for 
that  purpose.    The  party  ordering  the  Beporter  to  tran- 
scribe any  portion  of  the  testimony  or  proceedings  must 
pay  the  fees  of  the  Beporter  thereior.    In  criminal  cases, 
when  the  testimony  has  been  taken  down  or  transcribed 
upon  the  order  of  the  court,  the  fees  of  the  Beporter 
shall  be  certified  by  the  court,  and  paid  out  of  the  treas- 
ury of  the  county,  or  city  and  county,  in  which  the  case 
is  tried,  upon  the  order  of  the  court. 
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TITLE  Y. 

Persons  Specially  Invested  with  Minis- 
terial Powers  Relating  to  Courts  of 
Justice. 

Cbapteb  I.    Attornets  and  CouiraELLOBs  AT  Law,  §§ 

275-299. 
n.    Otheb  Pebsons  intested  with  such  Pow- 
ers, §304. 

[103] 


S  27S        ATTORMETS  A 


a  cooSsEiiOBa  at  law. 


CHAPTER  L 

attohhstb  and  coniTBzn^oRs  at  law. 


)■  1Tbo  rosy  be  tulmltted  u  attoine;!. 


ss.  Rererence  to  take  depotltloas. 
«e.  JudEmeut. 

S  275.  Any  citizen  or  person  resident  of  this  State,  who 
bu  bonajide  declared  bis  or  her  Intention  to  becomes 
dtisen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  yeaca.  of  good  moral  character,  and  who  po»- 
.1 „  qualifications  of  learning  and  abil- 


ity, ta  entitled  to  admiHsk , .   

afl  the  courts  of  tbis  State.    All  persons  are  attorneys  of 


kS  attorney  and  counaelloi 


the  Supreme  Court  who  were  on  the  first  day  of  January, 
eighteen  hundred  and  eighty,  entitled  to  practice  in  the 
f»}ur(  Buperseded  therehy. 

Daclaiatlon  of  Intennao— 22  CO.  SS. 

WoDUn  BB  law  BtndBDtt— Fo]U  «.  Hoge,  December  mh,  tm. 

luign  mut  bs  Ilcenlsd  snomerB-aecs.  IM,  1S1. 

Judicial  and  mlnitterlal  afflcen— not  ta  practice,  see  PoUtlcsl 
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§  276.  Every  applicant  for  admission  as  an  attorney 
and  counsellor  must  produce  satisfactory  testimonials  of 
^ood  moral  character,  and  undergo  a  strict  examination 
in  open  court  as  to  his  qualifications  by  the  Justices  of  the 
Supreme  Court,  or  by  the  justices  sitting  and  holding  one 
of  the  departments  thereof;  provided,  that  the  several  Su- 
perior Courts  of  this  State  may  admit  applicants  to  prac- 
tice as  attorneys  and  counsellors  in  their  respective  courts, 
but  not  elsewhere,  upon  strict  examination  in  open  court, 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 

Ezamination  of  candidates— sec.  129;  Supreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Supreme  Court,  or  department  thereof  before  which  he 
is  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

Ezpnlaion— by  lower  court,  1  Cal.  190;  but  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

22  Cal.  329;  24  Cal.  244. 
I>atie8— see  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
resident  of  this  State,  who  has,  5ona  fide,  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  a  sister  State,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

Fenonal  appearance— necessary,  44  CaL  554. 

^State"  and  "  United  States"— defined,  sec.  17,  subd.  7. 

§  280. 'Every  Clerk  shall  keep  a  roll  of  attornevs  and 
'counsellors  admitted  to  practice  by  the  court  of  wnich  he 
is  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  license. 

Attorneys  of  the  Supreme  Court— sec.  275.  ' 
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§  281.  If  any  person  sUaU  practice  law  in  any  court, 
except  a  Justice's  Court  or  Police  Court,  without  having 
received  a  license  as  attorney  and  counsellor,  he  shall  be 
guilty  of  a  contempt  of  court. 

Oontempt-Hsec.  1203  et  teq. 

Justices'  OoQTt  practitioners— sec.  96. 

§  282.  It  is  the  duty  of  an  attorney  and  counsellor: 

1.  To  support  the  Constitution  and  laws  of  the  United 
States  and  of  this  State ; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  offense ; 

4.  To  etnploy,  for  the  purpose  of  maintaining  th« 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any 
judicial  officer  by  an  artifice  or  false  statement  of  fact  or 
laW; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  whix^h  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Compensation— sec.  1021;  1  Cal.  331:  2  CaL  507;  3  Cal.  108;  5  Ga).  435; 
6  Cal.  56:  8  Cal.  306;  11  Cal.  93;  13  Cal.  640;  17  Cal.  61 ;  41  Cal.  423;  45  Cal. 
534;  4dCfal.74. 

Liability— 3  Cal.  108;  13  Cal.  203;  22  CaL  200;  83  CaL  425;  50  CaL  m. 

SUBDivlSloif  1.    Oath— sec.  278. 

SUBDIVISION  8.  Offender,  public— defense  of.  See  Penal  Code. 
sec.  987 ;  see  also,  subd.  8. 

SUBDIVlSIOirs  3, 7-41  Cal.  423;  45  Cal.  564;  48  Cal.  74;  50  Cal.  485;  53 
Cal.  372;  Walker  v.  Felt,  March  22nd,.  1880. 

SUBDIVISION  5—5  Cal.  450:  15  Cal.  381 ;  23  Cal.  831;  29  CaL  47;  83  CaL 
425;  34  Cal.  610;  36  Cal.  489;  40  Cal.  284;  53  CaL  872. 

SUBDIVISION  8—17  CaL  61;  49  Cal.  158. 

§  283.  An  attorney  and  counsellor  shall  have  authority : 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  liis  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action 


or  proceeding  dtirltig  the  pendency  thereof,  or  after  Jndg- 
ment,  unless  a  relocation  of  bis  autboiitj'  la  filed,  and 
opoa  the  payment  thereof,  and  not  otherwise,  to  dis- 
charge the  claim  or  acknowledge  satisfaction  of  the  judg- 

SOCaJ.  192:  Sltml.  liSglWi  UCaLMO;  WDnl.WJ:  MCftl.Kt;  4§<>LS9!: 
extent  of,  sea  subila.  1  sad  3,  aaH  £8  C^  IMi  al  CbI.  17;  3i  Cal.  M;  41 
CnLlM;  UC&LW3;  41  i;al.»Mi  4SCtl.T!;  Sa  OaL  3T2.«lij,7Ui  alio.stc. 


g  284.  The  attomof  in  an  action  or  special  proceeding 
may  be  cbansed  at  any  time  before  or  after  judgment  or 
final  determination,  as  follows: 

1.  Upon  consent  of  hoCh  client  and  attorney,  Sled  with 
the  Clerk,  or  entered  upon  ibe  minutes ; 

2.  Upon  the  order  of  the  court,  upon  the  applioatlon  of 
either  client  or  attorney,  after  notice  from  one  to  the 


S  2S5.  When  an  attome<r  is  changed,  as  provided  in 
the  last  section,  written  notice  of  the  change  and  of  the 
enbsdtntion  of  a  new  attorney,  or  of  the  appearance  of 
the  party  in  person,  must  be  given  to  the  adverse  party. 
TJntll  then  he  must  recognize  the  former  attorney. 

ANotncr  of  iscord-eCaLU:  ISCsl.lse;  CoinitlSBlonera  >.  louni- 
et,39CsLl4P;  33  Cat.  iW;  K  QtL  221:  McDonald  v.  McCODk)'.  Feb.  etfi, 
im-,  rnnan  i.  Eureka  k.  S.  Co.  Feb.  2]id,  ISW. 

§  386.  When  an  attorney  dies,  or  is  removed  oi  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action,  foi' 
whom  he  was  acting  as  attorney,  must,  before  any  further 
proceedings  are  had  against  him,  be  required  by  the  ad- 
Terse  party,  by  written  notice,  to  appoint  another  attor- 
ney or  to  appear  in  person. 
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§  287.  An  attorney  and  counsellor  may  be  removed  or 
suspended  by  the  Supreme  Court,  or^any  depaftment 
thereof,  or  by  any  Superior  Court  of  the  State,  tor  either 
of  the  following  causes,  arising  after  his  admission  to 
practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction 
shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the 
court  reijuiring  him  to  do  or  forbear  an  act  connected 
with,  or  m  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  the  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
sellor; # 

3.  Cotruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  coun- 
sellor by  another  person  who  is  not  an  attorney  and  coun- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Restoration— 1  Cal.  143, 190;  16  Cal.  435. 

Infamons— not  to  be  adjudged,  20  CaL  427. 

§  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convic- 
tion is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eighty- 
seven  may  be  taken  by  the  court  for  the  matters  within 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

§  290.  If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

§  291.  The  accusation  must  state  the  matters  charged, 
and  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 
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§  292.  Upou  receiving  the  accusation,  the  court  shall 
make  an  order  requiring  the  accused  to  appear  and  an- 
swer it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused 
at  least  five  days  before  the  day  appointed  in  the  order. 

Notice  to  accnsed— 1  Cal.  151. 

§  293.  The  accused  must  app^r  at  the  time  appointed 
in  the  order  and  answer  the  accusations,  unless  for  suf- 
ficient cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 

§  294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
the  grounds  of  the  objection.  If  he  deny  the  accusation, 
the  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  ac-usa- 
tion  be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  such  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

§  299.  Upon  conviction,  in  cases  arising  under  the  first 
subdivision  of  section  two  hundred  and  eighty-seven,  the 
judgment  of  the  court  must  be  that  the  name  of  the  party 
shall  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
be  according  to  the  gravity  of  the  offense  charged:  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
in  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

CoDB  Civ.  Pboc— lO. 
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CHAPTER  n. 

OTHSR   PBR80NS .  INVESTED  WITH  SUCH 

POWERS. 

§  304.  Beceivers,  executors,  administrators,  and  goardians. 

§  304.  The  appointment,  powers,  and  duties  of  re- 
ceivers, executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  three  of 
this  Code. 

Receivers— «ec8. 564-^S69. 

Ezecntors  and  administrators— sees.  1349-1440, 1581-1591;  also,  sees. 
1612-1853.  and  1726-1743. 

Oaardiana— sees.  1747-1809. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 
Sec.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  A.  d.  1880. ,  Governor. 


] 
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OF   CIVIL   ACTIONS. 

Title  I.  Form  of  Civil  Actions.    §§  307-309. 

H.  Time  OF  Commencing  Civil  Actions.  §§312-3G2. 

HI.  Pabties  to  Civil  Actions.    §§  367-389. 

IV.  Place  of  Trial  of  Civil  Actions.    §§  392-400. 

V.  Manner  of  Commencing  Suit.    §  405-416. 

VI.  Pleadings  in  Civil  Actions.    §§  420-476. 

Vn.  Provisional  BemeDies  in  Civil  Actions.    §§ 

47S-574. 

Vm.  Trial  and  Judgment  in  Civil  Actions.    §§ 
677-675. 

IX.  Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 

X.  Actions  in  Particular  Cases.    §§  726-827. 

XI.  Proceedings  in  Justices*  Courts.    §§  832-925. 

XII.  Proceedings  in  Police  Courts.    §§  929-933. 

Xm.  Appeals  in  Civil  Actions.    §§  936-980. 

XrV.  Miscellaneous  Provisions.    |f  989-1058. 

[Ill] 
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TITLE  I. 

Of  the  Form  of  Civil  ActioziB. 

S  307.  One  form  of  civil  action  only. 

S  30S.  Parties  to  actions,  liow  designated. 

i  309.  Special  issues  not  made  by  pleadings,  how  tried. 

§  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs. 

See  sec.  421;  1  Cal.  167:  2  Cal.  463:  3  Cal.  196, 45S;  4  Cal.  6;  5  Cal.  43;  12 
Cal.  143;  15  Cal.  220;  16  Gal.  221:  17  Cal.  487;  18  Cal.  126;  19  Cal.  476;  21 
Cal.  129;  24  Cal.  458;  26  Cal.  11;  31  Cal.  158;  38  Cal.  519. 

§  308.  In  such  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  the  plead- 
ings may  be  tried  by  a  jury,  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Equity  case8<^issaes  la,  sec.  592. 


TITLE  II. 

Of  the   Time   of   Commencing   ActdonB. 

Chap.  I.    The  time  of  commeoctug  actions  iu  general. 
§  312. 
n.    The  time  of  commenelog  Bctions  for  tbe  recov- 
ery of  real  property.    5S  315-328. 
m.    The  time  of  commencinK  actions  other  than  for 
tlie  recovery  of  real  preperty.    §5  335-345. 
IV.    Qeneral  proTiaiung  as  to  the  time  of  commenc- 
ing actions.    S§  350-362. 

CHAPTER  I. 
THE  TIMB  OF  COMMENCmO'  ACTIONS    IN 


g  312.    Civil  actions  can  onlj 

the  periods  prescribed  in  this  title,  after  the  cuubb 
tioa  skall  have  accrued,  except  where,  in  special  c 
different  limitation  is  preacrlhed  by  statute. 
ieci.  SIS.MO:  JCal.  427:  WCal.lB 
15  CuLil;  a  CBl.Wl;  C  C>L  MS;  I 


LIMITATI0IT3  aSITEBALLT. 
tauncs  from  Stata— sec.  391,  and  note.   Aosonnt-earrent.  see  la- 
.   Accniing  of  caa»  of  action— see  lupra.   AoknoTlBdgawat— 
TTltlng.  sec,  MO.   AcUon— CDTiimeDcemeDtof,Bmiiipnii  r— '  "- 
led,  HO.  M).   Advene  poHauiou-eec.  a21n.   Ali«i  «ns 
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354.  As8anlt-«ec.  840,  subd.  8.  Bank  deposits-eec.  848.  Batterf— 
sec.  340,  subd.  8.  Olaim— agaiiist  estate  of  decedent,  sees.  1493,  1499. 
Oodes— as  aflectlDg— see  Repeals.  Oontract— see  Oblioatioit. 
Coiporation— foreign,  sec.  351n;  municipal,  sec.  340,  subd.  5.  Oounty— 
sec.  342.  Death— «ecs.  839,  subd.  3, 3J3;  descent  on,  sec.  327.  Decree- 
see  JuDGMEiTT.  DemandS'Stale,  see  Equitt:  reciprocal,  sec.  344. 
Depo8itaries-«ee  Entkustsd  Pbopestt.    Disability-sees.  328, 

352,357,358.  Entry— see.  320.  Entrasted  property— see  xupra.  Equity 
—Stale  demands,  see  «t<j>ra.  Estate— see  Glaih.  Foreign  liability- 
sec.  3(51 ;  corporation,  sec.  351n.  Fraud  or  mistake  —  see  supra. 
G-rantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  Disability,  see  that  head.  Inclosnre— sec.  323n.  Injury— to 
personalty,  sec.  338,  subd.  3;  causing  death,  sec.  339n,  and  subd.  3. 
Insanity— see  Disability,  also  27  Gal.  384.  Instrument,  written— 
Occupancy,  under,  sees.  322, 323 ;  otherwise,  sees.  324, 325.  ObligcUion  or 
liability,  founded  upon,  sec.  337;  not  so  founded,  sec.  33^,  subd.  1 ;  exe- 
cuted out  of  State,  xounded  upon,  sec.  339n,  and  subd.  1.  Judgment- 
action  on.  sec.  336n:  occupancy  under  and  otherwise,  sees.  322  to 
325.  Liability— based  on  writing,  and  otherwise,  337n,  339n;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339n  and  subd.  2.  Libel— sec. 
340,  subd.  3.  Mexican  grants— sec.  318n.  Miscellaneous  provisions- 
sec.  350  et  seq.  Mob  or  riot— sec.  340,  subd.  5.  Mortgages— Foreclos- 
ure, 18  Gal.  482:  21  Gal.  4.%:  22  Gal.  100, 631 ;  23  Gal.  16. 143:  24  Gal.  403:  25 
Gal.  4f)2:  26  Gal.  141, 161:  27  Gal.  146:  30  Gal.  229:  33  Gal.  121;  34  Gal.  149, 
366;  40  Gal.  62;  42  Gal.  493:  43  Gal.  183;  Wells  v.  Harter,  March  19th,  1880; 
Redemption,  sees.  346, 347;  23  Cal.  16;  24  Gal.  403 ;  33  Gal.  92;  34  Gal.  365;  40 
Gal.  62.  New  promise— see  Aokbtowlbdoicent.  Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339».  Officer— see  Sheriff,  and  sec.  341. 
Patent— or  grant,  void,  sec.  317.  Payment— part,  sec.  360».  Penalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.  Periods— sees.  315, 318, 
3il ,  326, 337  and  note,  338  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458:  also,  see  sees.  430, 437, 443, 462;  17  Gal.  569;  25  Gal.  82;  27  Cal. 
274:  28  Gal.  107:  30  GaL  673:  35  Gal.  122;  45  GaL  128;  46  Gal.  7;  47  Gal.  291; 
4J  Gal.  301;  50  Gal.  525;  and  further,  see  generally,  12  Gal.  311;  18  Gal. 
67;  19  Cal.  85;  20  Gal.  211;  22  Cal.  457;  29  Gal.  20:  ^  Gal.  65;  31  Gal.  387: 
33  Cal.  121,505;  36  Gal.  187,  625:  38  Gal.  335;  40  Cal.  264;  51  Gal.  264;  52 
Cal.  257,  262;  necessary  to  make  defense  available,  see  Waiver  of 
Statute.  Possession— adverse,  see  that  head;  constructive,  sec. 
323n;  of  tenant,  sec.  326.  Predecessor— sec.  318n.  Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.  Promissory  note— 3ec. 
337n.  Public— squares,  sec.  318n;  statute  against,  sec.  315».  Real  prop- 
erty—sec.  315  et  seq.  Renewal— of  conn-act,  sec.  360n.  Rents— or 
profits,  sec.  319.  Repeals— sees.  9, 18, 362.  Representatives— sec.  353;? . 
Reward— 4ec.  337n.  Scope  of  statute— see  supra.  Seduction— sec. 
340,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2:  sec.  340,  subd.  4.  Slander- 
sec.  340,  subd.  3.  State— sec.  345 ;  people  of,  sec.  315 :  also,  see  sees.  330, 
subd.  1 ;  340,  subds.  1  and  2 ;  351.  States— other,  limitations  In,  sec.  Sai ; 
and  see  U.  S.  Government.  Statute— action  upon,  sees.  338,  subd.  1 ; 
and  340,  subds.  1  and  2.  Statute  of  Limitations— in  general,  6  Gal.  381 , 
430;  7  Cal.  1;  8  Gal.  449;  10  Gal.  305;  16  Gal.  93;  21  Cal.  421,  495;  27  Cal. 
145, 278;  35  Cal.  634;  36  Gal.  180;  scope  Of,  suspension  of,  waiver  of,  see 
those  heads.   Stock— sec.  341n,  and  subd.  2.   Suspension  of  statute- 

generally,  see  AoORxnNO  of  Cause  of  Action,  supra;  absence, 
isabillty,  death,  see  those  heads:  war,  sec.  854:  appeal,  sec.  355;  in- 
junction, sec.  356;  statutonr  prohibition,  sec.  356;  discovery,  until, 
sees.  338.  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341n,  and  subd.  1. 
TiUe— by  occupancy  or  prescription,  sees.  315n,  324n ;  real  action  aris- 
ing out  of,  sec.  819.  Trespass  upon  realty— sec.  338n,  and  subd.  2. 
Trust,  trustees— see  Entrusted  Property,  supra,  U.  S.  Govern- 
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ment— against, 24  Gal.  257:  46 Cal.  51 ;  46  Cal. 661 ;  17 Cal. 570.  Van  HoM 
Ordinance— sec.  318ft.  Waiyer  of  statate— unless  pleaded,  sec.  434;  2 
Cal.  40»;  14  Cal.  540;  19  Cal.  476;  23  Cal.  16. 

CHAPTER  II. 

THE  TIME  OF  COMMENCING  ACTIONS  FOR 
THE  RECOVER7  OF  REAL  PROPERTT. 

S  315.  Wben  the  people  Will  not  sue. 

I  316.  Wben  action  cannot  be  brought  by  grantee  from  the  State. 

S  317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 

within  five  years. 
§  318.  Seizin  within  five  years,  when  necessary  in  action  for  real  prop- 
erty. 
§  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 

title  to  or  rents  of  real  property. 
§  320.  XSntry  on  real  estate. 
§  321.  Possession,  when  presumed.   Occupation  deemed  under  legal 

title,  unless  adverse. 
§  322.  Occupation  under  written  instrument   or  judgment,   when 

deemed  adverse. 
S  323.  What  constitutes  adverse  possession  under  written  instrument 

or  judgment. 
S  324.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 

held  adversely. 
S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 

written.  • 

§  326.  Belation  of  landlord  and  tenant,  as  affecting  adverse  posses* 

sion. 
S  327.  Right  of  possession  not  affected  by  descent  cast. 
I  328.  Certain  disabilities  excluded  from  time  to  commence  actions. 

§  315.  The  people  of  this  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  within  the  space  of  ten  years. 

People  as  party— to  suit,  generally,  sec.  367n. 
Title  by  occupancy— Civil  Code,  sec.  1007. 

Fablic— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  257;  40  Cal. 
34:  53  Cal.  437.   See  also,  U.  S.  Go vbbnmsnt,  under  Limitations 

GfEIfBKALLY,  SOC.  312n. 

Accruing  of  canse  of  action— sec.  312n. 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  toe  same  might  have 
been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 
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§  317.  When  letters  patent  or  erants  of  real  property 
issued  or  made  by  the  people  of  this  State,  are  declared 
void  by  the  determination  of  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  be 
brought,  either  by  the  people  of  the  State,  or  by  any  sub- 
sequent patentee  or  grantee  of  the  property,  his  heirs  or 
assigns,  within  five  years  after  sucii  determination,  but 
not  after  that  period.    [In  effect  July  Ist,  1874.] 

§  318.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  Iiis  ancestor, 
predecessor  or  grantor,  was  seized  or  possessed  of  the 
property  in  question,  within  five  years  before  the  com- 
mencement of  the  action. 

Oenerally— 15  Cal.  284;  25  Cal.  593. 

Pleading— see  Limitations  oskeballt,  sec.  312n,  and  33  CaL  511. 

"Action  "—defined,  sec.  363. 

Recover7  of  real  property— 13  Cal.  522. 

Plaintiff's  predecessor— 38  Cal.  180;  30  Cal.  229. 

Adverse  possession— by  grantor,  50  Cal.  485;  by  wife,  49  CaL  103;  In 
general,  sec.  321. 
'  Five  years— within,  18  Cal.  434;  33  Cal.  511. 

Probate  court  sales— sees.  1573, 1806. 

Trespass  upon  realty— sec.  338. 

Possession— presumption  from,  sec.  1963,  subd.  11. 

Mexican  grants— 6  Cal.  381;  7  Cal.  1;  20  Cal.  225;  24  CaL  124, 300;  26 
Cal.  24;  27  Cal.  57;  29  Cal.  5^S0;  31  Cal.  225;  33  Cal.  456;  34  Cal.  365;  36  Cal. 
632;  39  Cal.  262;  40  Cal.  308;  43  Cal.  286;  47  Cal.  570, 588;  48  Cal.  406;  49 
Cal.  12 ;  50  Cal .  465, 485 ;  51  Cal.  55, 165, 186. 

Public  squares— 50  Cal.  265. 

Van  Ness  ordinance— 43  Csd.  506;  47  Cal.  269;  60  Cal.  275. 

Water  rights-8  Cal.  136;  25  Cal.  504;  27  Cal.  360;  32  CaL  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  ttie  de- 
fense, or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Construction  of  section— 24  Cal.  303. 

Rents  or  profits— 20  Cal.  330. 

"  Effectual  ''—24  Cal.  304. 

«  Oommencement  of  the  act  *'— 24  Cal.  304. 
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§  320.  Kg  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there* 
upon  within  one  year  after  making  such  entry,  and  with- 
in five  years  from,  the  time  when  tue  right  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop- 
erty, or  the  possession  thereof,  the  person  establishing  a 
legal  title  to  the  property  is  presumed  to  have  been  pos- 
sessed thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  bv  any  other  person  is  deemed 
to  liave  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  the  action. 

Adverse  poBsession— sees.  322-335;  8  Cal.  144;  16  Cal.591;  21  Cal.  455; 
22  Cal.  580;  25  Cal.  619;  28  Cal.  175, 611;  30  Cal.  229, 630;  31  Cal.  154,  585:  3:j 
Cal.  505;  34  Cal.  381;  35  Cal.  634;  86  Cal.  126.  535:  37  Cal.  353;  39  Cal.  262; 
40  Cal.  396:  41  Cal.  264, 541 :  43  Cal.  408, 662;  43  Cal.  250. 5D6;  44  Cal.  471, 509. 
559, 616;  45  Cal.  559;  46  Cal.  8, 256:  47  Cal.  259. 485;  48  Cal.  15, 615;  49  Cal. 
105, 497;  50  CaL  258;  51  CaL  S6^,  545;  52  Cal.  257. 282;  53  Cal.  135, 437. 

Title  cozxferred— by  adverse  holding,  24  Cal.  381;  51  Cal.  55. 
Forcible  entry— one  year,  sec.  1172. 

§  322.  When  it  appears  that  the  occupant,  or  those  un- 
der whom  he  claims,  entered  into  the  possession  of  the 
propeity  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  ota  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  five  years,  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Oenq^ally— see  Adverse  Possessioit,  see.  32ln. 

Deed  with  specific  bonndaries— see  Coxstbuctivb  Possession, 
sec.  323n. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases : 

1.  where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 
nre; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  sapply  of  fuel,  or  of  fencing  timber  for  the  purposes 
of  husoandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  hare 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

Oonstractive  possession— 23  Cal.  431 ;  30  Gal.  358, 408, 676;  31  Gal.  225; 
33  Cal.  427, 487, 674;  45  Cal.  559;  50  Cal.  26. 
Indosore— 41  Cal.  571. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  writ- 
ten instrument,  judgment,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad- 
versely. 

Generally— 45  Cal.  559. 

Prescription— title  by.  Civil  Code,  sec.  1007. 

§  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
^v^itten  instrument,  judgment,  or  decree,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the  following 
cases  only : 

^irsi— Where  it  has  been  protected  by  a  substantial  in- 
closure. 

6'ecorMZ— Where  it  has  been  usually  cultivated  or  im- 
proved. 

Provided,  however,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and  the  party  or  per- 
sons, tlieir  predecessors  and  grantors,  have  paid  all  the 
taxes,  State,  county,  or  municipal,  which  have  been 
Ipvied  and  assessed  upon  such  land.  [Approved  April 
1st,  1878.] 

30  Cal.  408;  32  Cal.  15;  Thompson  v.  Feltou,  May  7tli,  1880. 

§  326.  When  the  relation  of  landlord  and  tenant  has 
existed  between  any  persons,  the  possession  of  the  tenant 
is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  five  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  have  claimed  to  hold  adversely  to 
bis  landlord.  But  such  presumption  cannot  be  made 
after  the  periods  herein  limited. 

Constmction  oif  section--^4  Cal.  388. 

Tenant  denying  landlord's  title— aec.  1962,  subd.  4. 

Generally-33  Cal.  237;  48  Cal.  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be,  at  the  time  such  title  first  de- 
scends or  accrues,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such 
entry  or  defense; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
such  entry  or  defense,  but  such  action  may  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  live  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but 
such  action  shall  not  be  commenced,  or  entry  or  defense 
made,  after  that  period. 

Di8abiUt7--Bee  Limit atioits  oeneballt,  sec.  Zl2n. 

Ootenant's  rights— 43  Cal.  66. 

Infant— 51  Cal.  186. 

Married  woman— 42  Cal.  408;  husband  as  party,  sec.  370. 
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CHAPTER  ni. 

THB  TIME   OF  COMMENdNG  ACTIONS 

OTHER  THAN  FOR  THE  RECOVERY 

OF  REAL  PROPERTY. 

§  335.  Periods  of  limitation  prescribed.  I 

S  336.  Within  Ave  years. 

$  337.  "Within  four  years.  ' 

§  338.  Within  tiiree  years.  i 

§  339.  Within  two  years. 

§  340.  Within  one  year.  I 

§  341.  Within  six  months. 

§  342.  Same. 

§  343.  Actions  for  relief  not  hereinbefore  provided  for. 

§  344.  Where  cause  of  action  accrues  on  mutual  account. 

§  345.  Actions  by  the  people  subject  to  the  limitations  of  this  chapter. 

§  346.  Action  to  redeem  mortgage. 

S  347.  Same,  when  some  of  mortisagors  are  not  entitled  to  redeem. 

§  335.  The  periods  prescribed  for  the  commencement 
of  actions  other  than  for  the  recovery  of  real  property, 
are  as  follows : 

§336.  Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  within  the  United 
States ; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  1st,  1874.] 

Judgment  or  decree— 4  Cal.  250,287;  7  Cal.  747;  16  Cal.  372;  19  Cal. 
97;  20  Cal.  211;  23  Cal.  352,  597;  34  Cal.  667;  Trenouth  v.  Farrington, 
March  3rd,  1880;  Wheeler  v.  Bolton,  March  13th,  1880. 

Foreign  liability— sec.  361. 

§  337.  Within  four  years: 

An  actioji  upon  any  contract,  obligation,- or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.    [In  effect  July  1st,  1874.] 

Instrument  in  writing— 14  Cal.  137;  24  Cal.  322. 

Promissory  note— 12  Cal.  482;  18  Cal.  378;  29  Cal.  505;  38  Cal.  242, 407; 
45  Cal.  294;  47  Cal.  679:  50  Cal.  456;  Wolf  v.  Marsh.  March  1st,  1880; 
Grant  v.  Burr,  March  I2th,  1880. 

Mortgage  notes— see  Mobtgaoes,  under  Limitatiozts  osirss- 
ALLY,  sec.  312n.;  also,  53  Cal.  375. 

Written  obligations,  generall7->^  Cal.  57;  6  Cal.  617;  10  Cal.  126;  17 
Cal.  172;  18  Cal.  482;  20  Cal.  130;  21  Cal.  495;  22  Cal.  656, 620;  23  Cal.  16, 
223;  24  Cal.  403;  34  Clal.  149, 165;  42  Cal.  169, 493;  43  Cal.  185. 

Four  years— limitation  where  no  other  provision,  sec.  343. 

§  338.  Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 
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2.  An  action  for  trespass  upon  real  proijerty ; 

3.  An  action  for  takiog,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take. The  cause  of  action  in  such  case  not  to  be  deemed 
1o  have  accrued  until  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud  or  mistake. 

StatQtonr  liability— 18  Cal.  176;  39  Cal.  654;  43  Cal.  12, 611. 

Trespass  apon  real  property— 29  Gal.  330;  31  Cal.  154, 487. 

Frand  or  mistake— 8  Cal.  449;  9  Cal.  423;  13  Cal.  552;  18  Cal.  22S;  27 
Cal.  384;  29  Cal.  19, 44;  34  Cal.  254;  50  Cal.  299;  52  Cal.  619;  see  also,  sec. 
1573. 

Hiree  years— probate  matters^  sees.  1573,  1574,  1805,  1806;  asrainst 
corporation  directors  or  stockholders,  sec.  359. 

§  339.  Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not 
founded  upon  an  instrument  of  writing,  or  founded  upon 
an  instrument  of  writing  executed  out  of  the  State ; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
official  capacity,  and  in  virtue  of  his  oflice,  or  by  the  omis- 
sion of  an  ofticial  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  subdivision 
does  not  apply  to  an  action  for  .an  escape; 

3.  An  action  to  recover  damages  for  the  death  of  one 
caused  by  the  wrongful  act  or  neglect  of  another.  [In 
effect  July  1st,  1874.] 

Design  of  section— 50  Cal.  646. 

Verbal  obligation  or  liability— 6  Cal.  53;  17  Cal.  594;  20  Cal.  130;  21 
Cal.  351;  22  Cal.  457;  24  Cal.  322;  35  Cal.  122;  49  Cal.  266;  51  Cal.  215, 531; 
52  Cal.  42. 

Oontinnons  employment— 47  Cal.  162. 
Extra-State  instrament— 4  Cal.  287. 

Action  against  sheriff— see  Sharp  v.  Miller,  March  18th,  1880. 
Injury  caasing  death— 50  Cal.  612. 

Mortgage  debt— see  Mortqages,  imder  Lihitatioits  gbiteb- 
ALLY,  sec.  312n. 

§  340.  Within  one  year; 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or»*oan  indi- 
vidual and  the  State,  except  when  the  statute  imposing  it 
prescribes  a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  the  State; 

CoDK  Civ.  Proc— 11. 
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3.  An  action  for.  libel,  slander,  assault,  battery,  fulse 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caused  by  a  mob  or  riot.  [In 
effect  January  27tli,  1876.] 

One  year— forcible  entry,  adverse  holding,  sec.  1172;  a^nst  dece- 
dent's representatives,  sec.  353;  after  reversal  on  appeal,  sec.  355;  entry 
upon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  iniury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  347  of  the  Civil  Code.  [In  effect  July  1st, 
1874.] 

Protested  tax  suit-^  Cal.  303. 

Stock  sold  for  assessment— Civil  Code,  sec.  347. 

Six  months— against  county,  sec.  342;  by  decedent's  representa- 
tives, sec.  353. 

§  342.  Actions  on  claims  against  a  county,  which  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced within  six  months  after  the  first  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  tne  cause 
of  action  shall  have  accrued. 

Relief  not  provided  for— 17  Cal.  586;  52  Cal.  42;  Wheeler  «.  Bolton, 
March  13th,  1880. 

Equity,  stale  demands— see  AooBUiifo  of  Cause  os*  Action, 
sec.  312n. 

Relief,  generally— sec.  580n. 

Bank  deposits— no  limitation,  sec.  348. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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cause  of  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Mntaal  accoimt— 17  Cal.  351;  30  Cal.  126, 134;  85  Cal.  122;  51  Gal.  531. 

Deemed  to  have  accrued— see  sec.  3l2n. 

§  345.  The  limitations  prescribed  in  this  chapter  apply 
to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  by  4 

private  parties.  '  * 

Action  by  people— sec.  315. 

§  346.  An  action  to  redefem  a  mortgage  of  real  prop- 
erty with  or  without  an  account  of  rents  and  profits,  may 
be  brought  by  the  mortgagor,  or  those  claiming  under 
him,  asainst  tne  mortgagee  in  possession,  or  those  claim- 
ing under  him,  unless  he  or  they  have  continuously  main- 
tamed  an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  the  mort- 
gage. 

Mortgage,  redemption— see  LnoTATiONS  qxsvrajllt,  sec.  3l2n. 

Redemptioni  generally— sec.  701,  et  seq, 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  somo 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  ana  have  an  ac- 
counting for  a  part  of  the  rents  and  profits,  proportionate 
to  bis  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  toe  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

See  notes  to  last  section. 

§  348.  To  actions  brought  to  recover  money  or  other 
property  dejposited  with  any  bank,  banker,  trust  com- 
pany, or  savings  and  loan  society,  there  is  no  limitation. 
[In  effect  July  1st,  1874.] 

Deposits,  generally— see  Entrusted  Profbbtt,  sec.  3l2n. 


' 
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CHAPTER  IV, 

QENERAL  PROVISIONS-  AS  TO  THE  TIMS 
OF  COMMENCING  ACTIONS. 

f  350.  When  an  action  is  commenced. 

I  351.  Exception,  where  defendant  Is  out  of  the  State. 

S  352.  Exception  as  to  persons  under  disabilities. 

I  353.  Provision  where  person  entitled  dies  before  limitation  expires. 

S  354.  In  suits  l)y  aliens,  time  of  war  to  be  deducted. 

S  355.  Provision  where  judgment  has  been  reversed. 

§  356.  Provision  where  action  is  stayed  bv  injunction. 

I  357.  Disability  must  exist  when  right  of  action  accrued. 

\  358.  When  two  or  more  disabilities  exist,  etc. 

S  3d9.  This  title  not  applicable  to  actions  against  directors,  etc.  Limi- 
tations in  such  cases  psescrlbed. 

S  360.  Acknowledgment  or  new  promise  must  be  in  writing. 

i361.  Limitation  laws  of  other  States,  effect  of. 

362.  Existing  causes  of  action  not  affected. 

363.  "Action  "includes  a  special  proceeding. 

§  350.  An  action  is  commenced,  within  the  meaning  of 

this  title,  when  the  complaint  is  filed. 

Action  commenced— 19  Cal.  677;  21  Cal.  351,367;  34  Cal.  166;'35Cal. 
122. 

Amended  complaint— not  referred  to,  50  Cal.  525;  53  Cal.  102. 

Issuance  of  summons— no  longer  commencement  of  action,  in  gen- 
eral, see  sees.  406, 839;  formerly,  19  Cal.  577. 

§  351.  If,  when  the  cause  of  action  accnies  against  a 
person,  he  is  out  of  the  State,  the  action  may  be  com- 
menced within  the  term  herein  limited,  after  his  return  to 
the  State,  and  if,  after  the  cause  of  action  accrues,  he  de- 
parts from  the  State,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 

When  cause  of  action  accrues— sec.  312n. 

Absence— must  be  alleged,  51  Cal.  264. 

Hetum— 16  Cal.  93. 

SuccessiTre  absences— 44  Cal.  280. 

Foreign  corporation— 50  Cal.  258. 

G«nerall]r-6  Cal.  430;  43  Cal.  185. 

§  352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be  at  the  time  the 
cause  of  action  accrued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or, 

'4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action; 
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The  time  of  such  disability  is  not  a  i)art  of  the  time 
limited  for  the  commencement  of  the  action. 
Disability— sees.  312n,  1805, 1806. 
Infant— sec.  328n. 
Insane  person— 27  Cal.384. 
Married  woman— sec.  328n,  36  Cal.  447;  50  Cal.  303. 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
fore the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

Substitution  of  parties— sec. '885. 

Two  clauses  of  section— dlstingalshecl,  35  Cal.  645. 

Action  by  representatives— 34  Cal.  568;  35  Cal.  634. 

Actions  against  representatives— 10  Cal.  386;  19  Cal.  85,  97;  50  Cal. 

Shortening  limitation— not  designed,  19  Cal.  86;  50  Cal.  646. 
Mortgage  notes— various,  which  barred,  53  Cal.  375. 

§  354.  When  a  person  is  an  alien  subject,  ox  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Statutory  prohibition— bankruptcy,  see  Hoff  v.  Funkenstein,  March 
1st,  1880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accruing  of  cause  of  action— sec.  3l2n. 
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§  358.  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 
ors or  stockholders  of  a  corporation,  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 

Oorporation  stockholders— 45  CaL  110. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby. 

Part  papnent— not  enough,  18  Cal.  482;  21  Cal.  142, 495;  22  Cal.  100. 

Written  acknowledgment— necessary,  5  Gal.  58;  17  CaL  574;  21  CaL 
149;  36  Cal.  184, 192;  50  Cal.  235, 547. 

Renewal  of  oqntract— generally,  9  Cal.  89;  25  Cal.  292;  39  Cal.  434. 

Loan  barred— 51  CaL  215. 

Renewalof  note— does  not  renew  mortgage;  Wells  v.  Harter,  March 
19th,  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  there  be  maintained  against  a  per- 
8on  by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 

Other  States-6  Cal.  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
lias  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  Linoltations— see  sees.  9, 18. 

§  363.  The  word  "  action,"  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 
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TITLE  III. 

OF  THE  PARTIES   TO   CIVIL   ACTIONS. 

Action  to  be  In  name  of  party  In  interest. 
Assignment  of  thing  in  action  not  to  prejudice  defense. 
Sxecutor,  trustee,  etc.,  may  sue  witliout  Joining  the  persons 

beneficially  interested. 
When  a  married  woman  is  a  party— actions  by  and  against. 
Wife  may  defend,  when. 
Infant  to  appear  by  guardian. 
Onardlan,  how  appointed. 

Unmarded  female  may  sue,  for  her  own  seduction. 
I  375.  Father,  etc.,  may  sue,  lor  seduction  of  daughter,  etc. 
$  876.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
S  377.  When  representatives  may  sue  for  death  of  one  caused  by  tbe 

wrongful  act  of  another. 
S  378.  Who  may  be  Joined  as  plaintiffs. 
S  379.  Who  may  be  joined  as  defendants. 
S  380.  Parties  defendant  in  an  action  to  determine  conflicting  claims 

to  real  property. 
S  381.  Partiesholdltigtitleunderacommonsource,  when  may  Join. 
S  382.  Parties  in  interest,  when  to  be  Joined.   When  one  or  more  may 

sue  or  defend  for  the  whole. 
S  383.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commer. 

clal  paper. 
S  384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 

actions. 
S  385.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 

Proceedings  in  such  case. 
S  386.  Another  person  may  be  substituted  for  the  defendant. 
I  387.  Inter veution,  when  it  takes  place  and  how  made, 
S  388.  Associates  may  be  sued  by  name  of  association. 
I  3(».  Court,  when  to  decide  controversy  or  to  order  other  parties  to 
be  brought  in. 

§  367.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  provided  in  section 
three  hundred  and  sixty-nine  of  this  Code.  (In  effect 
April  15th,  1880.] 

REAL  FARTy  IN  INTEREST. 

ABsignees— sec.  368. 

Beneficiary— 37  Cal.  537;  46  Cal.  269;  49  Cal.  518. 

Bonds-7  Cal. '551;  10  CaL347:  13  Cal.  588;  15  Cal.  9;  28  Cal.  540;  29 
Cal.  194. 

Ohosea  in  action— 9  Cal.  325;  12  Cal.  97;  14  Cal.  403;  18  Cal.  136;  22 
Cal.  187;  27  Cal.  249;  29  Cal.  150;  31  Cal.  240;  35  Cal.  345. 

Oorporations— 26  Cal.  634;  33  Cal.  324. 

Ootenanta— sec.  381. 

Ooanties— see  Political  Code.  sees.  4000-4003;  Penal  Code,  sec.  1570; 
SO  Cal.  629;  32  Cal.  14S;  44  Cal.  153, 157. 
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Defendants— see  under  Pabties  Generally,  infra. 

Devisees— sec.  1452. 

Eminent  domain— sec.  1237. 

Errors  and  defects— sec.  475. 

Executors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 1581-1583. 

Foreclosure— sec.  726n. 

(Senerally-6  Gal.  247:  7  Cal.  551:  9  Cal.  325;  10  Gal.  347;  18  CaL  126, 
146:  22  Gal.  356, 430;  26  Cal.  122;  29  Cal.  19;  33  Cal.  121;  35  Cal.  596. 

Heirs— sec.  1452. 

Insurance— abandoned,  6  Cal.  462. 

Owner— 52  Cal.  232. 

People— 29  Cal.  213;  34  Cal.  679;  36  Cal.  605;  38  Cal.  565;  40  Cal.  158, 480; 
45  Cal.  7;  50  Cal.  561;  52  Cal.  171;  53  Cal.  644;  also  see  Political  Code, 
sec.  4457. 

Flaintifiis— see  under  Parties  oenesally,  infra. 

Private  person— 43  Cal.  229;  45  Cal.  199. 

Privity-1  Cal.  50. 

Receivers—  sec.  564  et  seq. 

Torts— 5  Cal.  456;  22  Cal.  139, 173;  32  Cal.  590. 

Trustees— sec.  369. 

PARTIES  GENERALLY. 

Adding— sec.  389.  Administrator— sec.  369.  Assignment— sec.  368n. 
Association— business,  sec.  388.  Bills  of  exchange— sec.  383.  Death 
—sees.  376,  377,  385n.  Defendants  —  sec.  379.  Disability— sec.  335. 
Executor— sec.  869.  Fictitious  name  —  designating  by,  sec.  474. 
Guardian— sees.  372n,  373, 375, 376«.  Infant— sec.  372.  Sijury— sec.  37G. 
Insane  or  incompetent  person— sees.  872, 373,  and  notes.  Interplead- 
er—sec. 386.  Intervention— sec.  387.  Joining  all  parties  interested— 
sees.  378,  379,  380.  381, 382,  and  note,  383,  384.  Married  woman— sees. 
370,371.  Notice  of  assignment— sec.  368,  and  note.  Plaintifib— sees. 
378,  382.  Promissory  notes— sec.  368  and  note,  383.  Real  party  in 
interest— sec.  367n.  Seduction— sees.  374,  375.  Set-off— sec.  368  and 
note.  Sureties— sec.  383.  Trustee— sec.  369.  Thing  In  action— sec. 
36811.   Transfer  of  interest— sec.  385n. 

§  368.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  is  without  prejudice  to 
any  set-ofE  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment— Account,  7  Cal.  389.  Appeal  bond,  6  Cal.  87.  Contract^ 
31  Cal.  241;  44  Cal.  295.  Claim,  on  contract,  13  Cal.  62;  29  Cal.  154;  for 
tort,  22  Gal.  142;  for  injury  to  realty,  32  Cal.  592.  Counterclaim,  7  CaL 
548.  Debt,  as  consideration  for,  12  Cal.  92:  18  Cal.  82,  127;  21  Cal.  Ida. 
Generally f  5  Cal.  325;  19  Gal.  646;  20  Cal.  509.  Judgment.  6  Cal.  87;  12 
Cal.  181, 257;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  539:  33  Cal.  525.  Lease, 
Civil  Code,  sees.  822,  m.  Pleading,  4  Cal.  229;  49  Cal.  347.  Splitting 
Oemauds,  7  Cal.  260;  8  Cal.  536. 
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Thing  in  action— defined.  Civil  Code,  sec.  953.  And  see  Choses  nr 
AOTIOK,  sec.  367n. 
Set-off— 17  Cal.  290, 615;  21  Cal.  79. 

Notice  of  assignment— 6  Cal!  270:  20  Cal.  516;  Jones  v.  Cbalfant, 
March  15th,  1880. 

Promissory  notes— 8  Cal.  260;  14  Cal.  94, 450. 

§  369.  An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  i)erson  expressly  authorized  bv  statute, 
may  sue  without  joining  with  him  the  persons  tor  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section. 

Ezecntors  and  administrators— sees.  1452,  1581-3,  1539;  14  Cal.  117; 
15  Cal.  258;  16  Cal.  579;  18  Cal.  11 ;  23  Cal.  16. 

Trustee— 1  Cal.  76,94;  4  Cal.  197;  18  Cal.  11;  25  Cal.  29;  26  Cal.  25;  32 
CaLUl;  34Cal.l36. 

§  370.  When  a  married  woman  is  a.  party,  her  husband 
must  be  joined  with  her,  except : 

1.  When  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone; 

2.  When  the  action  is  between  herself  and  her  husband, 
she  mav  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
sued  alone.    [In  effect  July  Ist,  1874.] 

Separate  property— 15  Cal.  308;  19  Cal.  128;  31  Csd.  333;  32  Cal.  90;  36 

Cal.  447. 

Sole  traders— sec.  1811  et  seq. 

Homestead— 5  Cal.  504;  <6  Cal.  71;  8  Cal.  66, 74,  347;  9  Cal.  96;  10  CaL 
296;  14  Cal.  506. 

Between  herself  and  husband— 3  Cal.  321. 

Living  separate— abandonment,  49  Cal.  34, 308. 

Foreclosnre— ^  Cal.  456. 

Scope  of  section— generally,  3  Cal.  83,312;  9  Cal.  321;  15  Cal.  311;  17 
Cal.  578:  18  Cal.  336, 526;  22  Cal.  457;  35  Cal.  214;  38  Cal.  230;  42  Cal.  406; 
50  Cal.  126;  53  Cal.  456. 

J  371.  If  a  Imsband  and  wife  be  sued  together  the 
e  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 
Wife  defending-5  Cal.  387;  9  Cal.  315. 

§  372.  When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  either  by  his  general 
guardian  or  by  a  guardian  ad  litem  appointed  by  the  court 
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in  which  the  action  is  pending  in  each  case.  A  guardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  represent  the 
infant,  insane  or  incompetent  person  in  the  action  or 
proceeding,  notwithstanding  he  may  have  a  general  guar- 
dian and  may  have  appeared  by  him.  [In  effect  April 
15th,  1»80.] 

Infant-19  CaL  210, 629;  31  GaL  274;  32  Cal.  111. 

Minor— rights  and  liabilities  of.  Civil  Code,  sees.  41, 42. 

Gruardian  of  minor-sees.  1747-1759;  9  Cal.  638;  16  CaL  504;  20  Cal.  676; 
43  Cal.  484;  and  generally,  see  32  Cal.  116,  and  sees.  373, 375, 376, 793, 795. 

Insane  or  incompetent  person— Civil  Code,  sees.  36, 38-41;  guardian 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
apply  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action ; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding.  [In  effect  April 
15th,  1880.J 

Gnardian  of  minor— see  note  to  last  section. 
Guardian  of  insane  or  incompetent  person— sec.  372». 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Exemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  service. 

Guardian  ad  litem— sec.  372;  appointment  of,  sec.  373. 

Guardian  and  ward— sec.  376». 
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§  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  the  injury 
or  death  of  a  minor  child,  and  a  guardian  for  the  injury  or 
death  of  his  ward,  when  such  injury  or  death  is  causea  by 
the  wrongful  act  or  neglect  of  another.  Such  action  may 
be  maintained  against  the  person  causing  the  injury  or 
death,  or  if  such  person  he  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person.    [In  effect  July  1st,  1874.] 

Death— 25  Cal.  434;  and  see  sec.  377». 

Gaardian  and  ward-Hsecs.  176&-1776,  and  Civil  Code,  sees.  236-257. 

§  377.  When  the  d^ath  of  a  person,  not  being  a  minor, 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  maintain  an  action 
for  damages  against  the  person  causing  the  death,  or  if 
such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other 
person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  just.  [In  effect  July  1st, 
1874.] 

Maintaining  action— before  Codes,  who  could  sue,  25  Cal.  435. 

Damages— extent  of,  34  Cal.  153;  44  Cal.  46;  45  Cal.  324;  43  Cal.  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 
the  action  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in 
this  title. 

Joinder  of  plaintifib— «ee  5  Cal.  149;  8  Cal.  77, 514;  10  Cal.  302;  24  Cal. 
172;  25  Cal.  242;  26  Cal.  337;  31  Cal.  420;  33  Cal.  497;  37  Cal.  34, 183. 
Ootenants— «cc.  381. 
Special  partners— Civil  Code,  sec.  2492. 
Other  parties— bringing  in,  sec.  389. 
Misjoinder  and  non-joinder,  generallf— sec.  430n. 

§  379.  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  tbe 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  tbe  question  involved  therein. 
And  in  an  action  to  determiue  the  title  or  right  of  posses- 
sion to  real  propertjr  which,  at  tbe  time  of  the  commeijce- 
ment  of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  section— added  by  Code. 

All  interested  or  necessary  parties— made  defendants,  sec.  382n;  1 
Cal.  478;  12  Cal.  103;  14  Cal.  279;  17CaL262,467;  22  Cal.  200;  38  Cal.  514; 
39  CaL  379;  45  Cal.  263. 


380-1  PABTIES  TO  CIVIL  ACTIONS.  132 

Equity  cases—original  section,  limited  to,  9  CaL  268;  bat  see  37  CaL 

3ov« 

Ejectment— before  Code,  4  Cal.  70;  6  Cal.  33;  9  Cal.  270;  11  CaL  306;  22 
Cal.  200;  28  Cal.  535;  32  Cal.  488;  under  Code,  53  Cal.  306. 

JTolnlng  landlord-CivU  Code,  sec.  1949;  19  Cal.  632;  32  CaL  488;  37 
Cal.  393;  SO  Cal.  250. 

Foreclosure— sec.  726. 

Corporation  stockholders—Const.  Cal.  sat.  12,  sees.  3, 4;  CIyU  Code, 
sec. 322. 

IVusts— 7  CaL  92;  30  Cal.  455, 556. 

Suits  against  the  State— Const.  Cal.  art.  20,  sec.  6.  See,  also,  6  Cal. 
258;  7  Cal.  65. 

Counties— as  parties,  see  sec.  367n. 

Executors— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430ra. 

Service  on  portion  of  defendants— sec.  414  and  note. 

Associates- suing  by  common  name,  sec.  388. 

§  380.  In  an  action  brought  by  a  person  out  of  posses- 
sion of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defend- 
ants, and  if  the  judgment  be  for  the  plaintiff,  he  may  have 
a  writ  for  the  possession  of  the  premises,  as  against  the 
defendants  in  the  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682». 

Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430»,  and  subd.  4. 

§  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  tjierein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ing such  common  source  of  title,  or  of  declaring  the  same 
to  be  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Cotenants,  as  several  parties— sec.  384. 

Joint  tenants— before  this  enactment,  7  Cal.  347. 

Tenants  in  common— before  this  enactment,  5  Cal.  140,  501:  8  Cal. 
187;  12  CaL  420;  16  Cal.  461 :  17  Cal.  237;  under  this  section,  15  Cal.  371 ; 
20  Cal.  150;  21  Cal.  683;  30  Gal.  484. 

Executors,  etc.— joinder  of,  see  sees.  1452, 1581  et  seq.;  20  Cal.  620;  21 
Cal.  202;  45  Cal.  631. 
Replevin— by  tenant  in  common,  see  replevin,  sec.  426n. 
Connected  interest— 24  Cal.  177. 
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§  382.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest, 
of  many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 

Generally— see  16  Cal.  145;  27  Gal.  50;  44  Gal.  392. 

All  parties  interested— joining,  26  Gal.  S30;  31  Gal.  427;  52  Gal.  46S; 
53  Gal.  33. 

Befasal  to  join  as  plaintiff— 6  Gal.  506;  18  Cal.  322. 

Common  or  general  interest— 1  Cal.  55;  7  Cal.  330;  21  Gal.  632. 

Parties,  nnmerons— joinder  impracticable,  1  Gal.  68;  14  Gal.  540. 

Joinder— errors  as  to,  sec.  430n. 

§  383.  Persons  severally  liable  upon  the  same  obliga- 
tion or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  tiiem  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff. 

See  sees.  414, 578, 579;  6  Gal.  176)  25  Gal.  520;  29  Gal.  429;  48  Gal.  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party.  * 

Oo-claimants— uniting  as  plaintiffs,  sec.  381. 

Mining  claim— error  as  to  joinder  of  tenants  in  common,  52  Cal.  263. 

§  385.  An  action  or  proceeding  does  not  abate  by  the 
death  or  any  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor ifi  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  1st,  1874.] 

Oonstmction  of  section— 51  Gal.  153. 

Snbstitation— of  representatives  or  successors,  5  Cal.  281 ;  20  Gal.  68; 
29  GaL  359;  31  GaL  333:  32  Gal.  493;  49  Gal.  347:  53  Cal.  3;  £x  parte  Tin- 
kum,  Feb.  24tli,  1880;  Jordan  v.  Hubert,  March  4tb,  1880. 

Death— suggestion  of,  13  GaL  591;  21  GaL  445;  Judson  v.  Love,  35  GaL 
4634  40  Cal.  S«;  44  Gal.  284;  45  GaL  837. 

CODB  GIV.  PBOO.— 19. 
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Appeal— effect  of  death  or  disability  on,  sec.  63n,  and  sec.  129;  Su- 
preme Ct.  rule  14. 

Attachment— death  dissolves,  29  Cal.  367;  47  Cal.  622;  50  CaL  965 

Transfer  of  Interest— sec.  740;  29  Cal.  446;  90  Cal.  467;  34  Cal.  SO;  37 
Cai.  388;  46  Cal.  575;  49  Cal.  203, 347;  54  Cal.  386. 

Snnrival— of  cause  of  action:  Ejectment,  50  Cal.  fiSS. 

§  386.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specitic  pei'sonal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  ad- 
verse party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property,  or  its 
value,  to  such  person  as  the  court  may  direct;  and  the 
court  may,  in  its  discretion,  make  the  order.  And  when- 
ever conflicting  claims  are  or  may  be  made  upon  a  person 
for  or  relating  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com- 
pel them  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  substitution  may  be 
made,  and  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  be  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  their 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and  independent  of  one  an- 
other.   [In  effect  March  3rd,  1881.] 

Interpleader— 8  CaL  592. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  proceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
.  the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  grounds  upon  which  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  the 
parties  to  the  action  or  proceeding  who  have  not  appeared, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  July  1st,  1874.] 
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47  Cal.  608;  51  Gal.  559, 629;  52  Cal.  509;  53  Cal.  3, 742. 
Eminent  domain— intervention  in,  sec.  1246. 
Complaint— generally,  see  sec.  426,  and  notes. 
Demurrer  -  sec.  430. 
Answer— sec.  437. 

§  338.  Wlien  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the 
summons  in  such  cases  being  served  on  one  or  more  of  the 
associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as 
if  all  had  been  named  defendants,  and  had  been  sued  upon 
their  joint  liability. 

Business  associates— common  name,  sec.  414;  3  Cal.  247;  5  Gal.  246; 
10  Gal.  445;  22  Gal.  356;  30  Gal.  204;  39  Gal.  93.  See  also,  Martin  v.  Ris- 
ing, 2  Pac.  Goast  Law  J.  56. 

Mining  company— Welsh  v.  Kirkpatrlck,  30  Gal.  202. 

§  389.  The  court  may  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  per- 
son not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment. 

Fresh  parties— bringing  in,  5  Gal.  114,281;  9  Gal.  96,  697;  12  Gal.  213; 
22  Cal.  200;  27  Gal.  329;  30  Gal.  490;  38  Gal.  514;  44  Gal.  392;  Sherman  o. 
McGarthy,  March  3rd,  1880. 

All  parties  interested— should  be  brought  in,  53  Gal.  38.  Also,  see 
sec.  382n. 

Joining  landlord— sec.  379. 

Fatty,  adding  and  amending  name  of— sec.  473;  1  Cal.  192;  3  CaL 
235;  7  Cal.  567;  9  GaL  58;  40  Gal.  270. 
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TITLE  IV. 

Of  the  Place  of  Trial  of  Civil  Actions. 


S  392.  Certain  actions  to  he  tried  where  the  subject  or  some  part  there- 
of is  situated. 

§  393.  Other  actions,  where  the  cause  or  some  part  thereof  arose. 

X  394.  Place  of  trial  of  actions  against  counties. 

§  395.  Other  actions  according  to  the  residence  of  the  parties. 

1 8  396.  Action  may  be  tried  in  any  coimty,  unless  the  defendant  de- 
mand a  trial  in  the  proper  county. 

S  8S7.  Place  of  trial  may  be  changed  in  certain  cases. 

S  398.  When  judge  is  disqualified,  cause  to  be  transferred. 

§  399.  Papers  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc. 

S  400.  Proceedings  after  Judgment  in  certain  cases  transferred. 

§  392.  Actions  for  the  foUowlDg  causes  must  be  tried 
in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof  is  sitnated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  in  this  Code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on 
real  property.  Where  the  real  property  is  situated  partly 
in  one  county  and  partly  in  another,  the  plaintiff  may 
select  either  of  the  counties,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  action.  [lu 
effect  March  2nd,  1876.] 

Oommencement— of  actions  as  to  real  estate,  see  sec.  78. 

Local  action— in  general,  5  CaL  461;  9  Cal.  642;  13  Cal.  331;  15Cal. 
220;  16  qa.  432;  51  Cal.  666. 

Two  oonntiea— O'Neil  v.  O'Neil,  Feb.  20th,  1880. 

Riot— injuries  by,  see  Political  Code,  sec.  4453. 

Partition—generally,  sec.  752  et  teq. 

Foreclosure— sec.  726. 

VENUE  GENERALLY. 
Action— as  to  real  estate,  where  commenced,  sec.  392fi. 
Bias— of  Judge,  sec.  397n,  and  subd.  4. 

Change  of— affidavit  for,  demand  for,  motion  for,  396fi ;  grounds  of, 
sec.  397  and  notes;  generally,  see  same. 
Convenience— of  witnesses,  sec.  397n,  and  subd.  3. 
Counties— actions  against  or  between,  ssc.  394. 
Impartial  trial— no,  sec.  397n,  and  subd.  2. 
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Local  actions— sec.  392n,  sec.  393. 
Officer— action  against,  sec.  393,  snbd  2. 
Penalty— or  forfeiture,  statutory,  sec.  393,  snbd.  1. 
Real  property— actions  concerning,  sec.  392. 
Residence— of  defendants,  sec.  395. 
Transfer— of  case,  sees.  398-400. 
Transitory  actions— sec.  395. 
Two  counties— sec.  392n;  sec.  393,  snbd.  1. 
Wrong  county— sec.  396;  397,  subd  1. 

§  393.  Actions  for  the  following  caases  must  be  tried 
in  the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the  place 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  tliat,  when  it  is  imposed  for  an  offense 
conmiitted  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap 
pointed  to  execute  his  duties,  for  an  act  done  by  liim  m 
virtue  of  his  office,  or  against  a  person  wno,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
such  officer. 

.    Act  done  by  public  officer— 9  Cal.  420.  Local  action— sec.  392n. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in  such  county,  or 
city  and  county,  unless  such  action  is  brought  by  a  county, 
or  city  and  county,  in  which  case  it  may  be  commenced 
and  tried  in  any  county,  or  city  and  county,  not  a  party 
thereto.    [In  effect  March  3rd,  1881.] 

§  395.  In  all  other  cases,  the  action  must  be  tried  in 
the  county  in  which  the  defendants,  or  some  of :  them,  re- 
side at  the  commencement  of  the  action;  or,  if  none  of 
the  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  an^  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  any  county  where  either  of  the  parties  re- 
side, or  service  is  had;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Ooonty  where  defendants  reside— 15  CaL  418. 

Besidenoe  cf  corporation— 22  Cal.  537. 
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§  396.  If  the  county  in  whioU  the  action  is  commenced 
is  not  the  proper  county  for  the  trial  thereof,  the  action 
may,  notwithstanding,  be  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  that 
the  trial  be  had  in  the  proper  county. 

Motion— time  of  making,  3  Cal.  438;  5  Cai.  117;  9  CaL  643;  28  Cal.  246: 
38  Cal.  560. 

Affidavit  of  merits— Johnson  v.  Hyman,  Jan.  Term,  1875,  not  re- 
ported. 

Demand— does  not  mean  notice  of  motion,  Estrada  v.  Orena,  March 
23rd,  1880. 

§  397.  The  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not 
the  proper  county ; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein ; 

0.  When  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change ; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Change  of  venae— generally,  9  Gal.  607,642;  15  Cal.  418;  22  Cal.  127; 
28  Cal.  245;  32  Cal.  208;  37  Cal.  190;  46  Cal.  246. 

Appeal— from  order  as  to  change  of  venue,  sec.  939,  subd.  3. 

Not  the  proper  connty— 13  Cal.  321;  22  Cal.  537;  47  Cal.  192. 

Impartial  trial— unlikely,  3  Cal.  410;  6  Cal.  555;  23  CaL  378;  46  CaL 
248. 

Convenience  of  witnesses— 15  Cal.  418;  47  CaL  192;  48  CaL  460;  49 
Cal.  454. 

Bias  of  jndge-secs.  1431. 1432;  12  Cal.  500;  23  Cal.  168, 592;  24  Cal.  31, 

75;  53  Cal.  251. 

§  398.  If  an  action  or  proceediuj^  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  thereof  is  dis- 
qualified .from  acting  as  such,  or  if,  from  any  cause,  the 
court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  en- 
tered in  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows : 

1.  If  in  a  Superior  Court,  to  another  Superior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 
Superseded  courts— sec.  76n. 
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§  399.  When  an  order  is  made  transferring  an  action  or 
proceeding  for  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
must  be  paid  by  the  party  at  whose  instance  the  order 
was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  judgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designat- 
ing it  as  a  judgment  transferred  from court  (naming 

the  proper  court). 
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TITLE  V. 

Of   the    Manner    of    Commencing  Civil 

Actions. 

S  405.  Actions,  how  commenced. 

§  406.  Complaint,  how  indorsed.   When  summons  may  be  iasued,  and 
how  iB7alved 

!407.  Summons,  how  issued,  directed,  and  what  to  contain. 
408.  Alias  summons. 
409.  Notice  of  the  pendency  of  an  action  aftecting  the  title  to  real 
property. 

i410.  Sununons,  how  served  and  returned. 
411.  Summons,  how  served. 
412.  Publication  when  defendant  Is  absent  from  the  State*  con- 
cealed, or  a  foreign  corporation  having  no  agent,  etc. 
S  413.  Manner  of  publication  and  appointment  of  attorney. 
I  414.  Proceedings  where  there  are  several  defendants,  and  part  only 
are  served. 

415.  Proof  of  service,  how  made. 

416.  When  jurisdiction  of  action  acquired. 


I 


§  405.  Civil  actions  in  the  courts  of  this  State  are 
commenced  by  filing  a  complaint.  [In  effect  July  let, 
1874. 

Oommencement— generally,  4  Gal.  280 ;  10  Cal.  374 ;  21  Cal.  351 ;  29  CaL 
238;  34  Cal.  165.  Demand  before,  pleading,  sec.  426n.  Pendency  of  ao> 
tion  from.  sec.  1049. 

Issnance  of  sammons— embraced  before  Amdt.  1874, 18  CaL  639;  19 
CaL  677.   Compare  as  to  LiMiTATioifS,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed;  and  at  any  time 
within  one  year  thereafter,  the  plaintiff  may  have  a  sum- 
mons issuea;  and  if  the  action  be  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  tiled,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  summons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  and  one  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  before  trial. 
[In  effect  July  1st,  1874.] 

One  year— mandatory,  53  Cal.  245;  no  definite  period  before  Amdt. 
1860,  35  Cal.  300. 


141  MANNER  OF  COMMENGINO.  §  407 

Delay— &s  to  issuance  of  summons,  35  Gal.  296;  as  to  service  of  sum- 
mons, see  sec.  410n.   Want  of  prosecution,  generally,  sec.  994n. 

Snmmona— issuance  of,  generally,  34  Cal.  166:  36  Cal.  585.  Waiver  of 
Issuance,  4  Gal.  231.  See  Admission,  sec.  415;  Apfbaranob,  sec. 
1014;  Consent,  sec.  283n. 

Clerk's  indorsement— as  to  ministerial  oiflcors  generally,  see  sec. 


Libel  and  slander  suits— Security  for  beginning,  see  Stats.  1871-72, 
p.  633. 

Atqiearance— sees.  476, 1014. 

Alias  summons— sec.  408. 

Residence  of  defendants— in  different  counties,  see  sec.  78  as  to 
Prooess. 

Joint  contract— see  sec.  414. 

SUMMONS  GENERALLY. 

Alias— sec.  408. 

Amendment  of— sec.  473». 

Oommencement  of  action— not  element  of,  sec.  405fi. 

Ooatents  of— sec.  407n. 

Defendants— see  Seyiebal  Defendants. 

Delay— sec.  410n. 

lasoance  of— sees.  405n,  406  and  note. 

Jnxiadiction- by  service,  sec.  416  and  note. 

%ibel  and  slander— security  for  suit,  sec.  406n. 

Lis  pendens— sec.  409. 

Person— Authorized  to  serve,  sec.  410  and  note. 

Pablication— service  by,  sees.  412, 413,  and  notes. 

Rroof  of  service— sees.  410, 415,  and  notes. 

Service  of— proof,  supra;  by  publication,  supra:  mode  of,  sec.  411 
and  notes;  also  sec.  410,  Copy  Gomflaint,  note;  by  wbom  made,  see 
Pbsson,  supra;  setting  aside,  416n. 

Several  defendants— part  served,  sec.  414  and  note;  extra  time  for 
service,  sec.  406. 

407.  The  summons  must  bo  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the 
court,  and  must  contain: 

1.  The  names  of  the  parties  to  the  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  com- 
plaint is  filed; 

2.  A  statement  of  the  nature  of  tlie  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  tne  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere ; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
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ant  so  appears  and  answers,  the  plaintiff  will  take  judg- 
ment for  the  sum  demanded  in  the  complaint  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint.  The  name  of 
the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 
[In  effect  March  26th,  1880.] 

Process— generally,  see  sec.  78n. 

Style  of  process— Const.  Cal.  art.  6,  sec.  20;  Political  Code,  sec.  SO. 

Title  of  court— 3  Cal.  192. 

Contents  of  summons— Subd.  1,  Parties,  44  Cal.  630.  Subd.  2,  Char- 
acter of  action,  28  Cal.  151;  41  Cal.  314;  02  Cal.  578.  SUBD.  3,  Time  to 
appear,  1  Cal.  416;  5  Cal.  62, 466;  and  particnlarly  see  44  Cal.  355.  Subd. 
4,  Notice  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  application 
for  relief  demanded,  8  Cal.  619;  53  Cal.  253;  generally,  2  Cal.  193;  7  CaL 
584;  18  Cal.  420. 

Abbreviations,  etc.— sec.  186. 

Amendments— sec.  473. 

§  408.  If  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  may 
issue  an  alias  summons,  in  the  same  form  as  the  original. 
[In  effect  February  15th,  1876.] 

Alias  summons— not  too  late,  48  Cal.  464;  and  for  delay  as  to  sum- 
mons, generally,  see  sec.  410n;  when  unnecessary,  40  Cal.  572. 

§  409.  In  an  action  affecting  the  title  Dr  the  right  of 
possession  of  real  property,  the  plaintiff,  at  the  time  of 
iiling  the  complaint,  and  the  defendant,  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
such  answer,  or  at  any  time  afterward,  may  record  in 
the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  iiling 
such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  1st,  1874.] 

Lis  pendens-13  Cal.  307, 591;  15  Cal.  263;  17  Cal.  149;  18  CaL  102,  205; 
21  Cal.  107;  22  Cal.  200:  23  Cal.  38, 355, 409;  24  Cal.  427;  27  Cal.  50;  28  Cal. 
194;  34  Cal.  611;  36  Cal.  390;  43  Cal.  253, 643;  51  Cal.  478. 

Alienation— by  person  in  possession,  sec.  747. 
Partition— recording  notice  of  suit,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
the  county  where  the  defendant  is  found,  or  by  any  other 
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pezson,  over  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  tlie  sum- 
mons, unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of  such  defendants.  When  the 
summons  is  served  by  the  sheriff,  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  tbe 
ofiice  of  the  clerk  from  whiqii  it  issued.  When  it  is  served 
by  any  other  person,  it  must  be  returned  to  the  same  place, 
with  an  affidavit  of  such  person  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.    [In  effect  July  1st,  1874] 

Service  of  sammons—maimer  of,  sec.  411  and  notes. 

Proof  of  service— sec.  415. 

Oop7  of  complaint— essential,  11  Cal.  372;  28  Cal.  153;  35  Gal.  279;  41 
Gal.  314.  Certified,  formerly  had  to  be,  51  CaL  615.  Single,  wben  suf- 
ficient, 53  Cal.  737. 

Who  may  serve— eherlfl's  deputy,  not  as  such,  5  Cal.  449.  Any  out- 
side person,  31  Cal.  240.  Who  could  serve  formerly,  34  Cal.  391.  In 
Justices'  Courts,  sec.  849. 

Sheriff's  return— sec.  415,  subd.  1,  note. 

Affidavit— sec.  415». 

Setting  aside  service— sec.  414n. 

Service  after  return— 40  Cal.  572. 

Delay— in  serving  summons,  29  Cal.  238;  36  Cal.  585;  39  Cal.  450;  45 
Cal.  49;  47  Cal.  614;  49  Cal.  464;  In  issuing  summons,  sec.  406n;  in  pros- 
ecution, generally,  sec.  594n. 

§  411.  The  summons  must  be  served  by  delivering  a 
copy  thereof,  as  follows: 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  State,  to  the.  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  tliereof ; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  cashier,  or 
secretary  within  this  State,  to  such  agent,  cashier,  or 
secretary; 

3.  If  appEtinst  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
wliose  service  he  is  employed ; 

4.  If  against  a  person  residing  within  this  State,  who 
has  been  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  his  own  affairs,  and  for  whom  ix 
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guardian  has  been  appointed,  to  such  person  and  also  to 
his  guardian; 

5.  If  against  a  county,  city  or  town,  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or 
trustees,  or  other  head  of  the  legislative  department 
thereof; 

0.  In  all  other  cases,  to  the  defendant  personally.    [In 

effect  July  1st,  1874.] 

Mode  of  service— statute  the  guide,  11  Cal.  372;  43  CaL  385;  on  sher- 
iff. roUtlcal  Code,  sees.  4190-4192;  by  telegraph,  sec.  1017;  generally,  9 
Cal.  61(5;  42  Cal.  484. 

SUBDivisiOHS  1, 2.  Corporations— 6  Cal.  185;  10  CaL  342, 444;  41  CaL 
616.   Association— business,  sec.  388  and  notes. 

Subdivision  3.  Minor— father  suing,  before  Code,  51  Cal.  ei.'S; 

guardian  of,  sec.  372. 

Subdivision  4.  Insane  or  incompetent  person— guardian  of, 
sec.  372;  where  no  guardian,  53  Cal.  737. 

Subdivision  5.    Ooonties  as  parties— see  Beal  Pautt  in  In- 

TERBST,Sec.367n. 

Subdivision  6.  Personal  service— mode  of,  16  Cal.  386;  on  attor- 
ney-in-fact, 45  Cal.  455. 

§  412.  Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum> 
mons,  or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  file,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th.  1880.] 

Section  generally— 4  Cal.  304;  6  Cal.  201;  8  Cal.  449;  12  CaL  588;  34 
Cal.  641;  47  CaL  144. 

SERVIOB  BY  PUBLIOATION. 

Affidavit-for,  12  Cal.  285;  23  Cal.  85;  26  CaL  149;  30  CaL  611;  31  CaL 
342;  47  CaL  144;  50  CaL  498. 

Order— for,  sec.  413;  cannot  direct  issuance  of  summons,  20  Cal.  81. 
Supplemental  complaint— 27  Cal.  300. 
Fictitions  person— against,  45  CaL  689. 
Jastice's  Court— expressly  applied  to,  sec.  849. 
Jurisdiction— see  sec.  33n. 

Non-resident— against,  personal  judgment  on,  53  Cal.  635. 
Oonstitntionality— »  Cal.  HI;  39  Cal.  439;  44  Cal.  899.   But  see  Bel- 
cher v.  Chambers,  53  Cal.  635. 
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Direct  attack— strict  constraction  on,  12  Cal.  100;  47  Cal.  145. 

Collateral  attack— favorable  construction  as  to  Superior  Courts,  39 
Cal.  530;  Hahn  v.  KeUy,  34  Gal.  391;  37  Cal.  458;  44  Cal.  359;  49  Cal.  374. 
and  see  Intendments,  sec.  53n.  Strict  construction,  27  Cal.  300;  31 
Cal.  342;  50  Cal.  502;  Beicber  v.  Cbambers,  53  Cal.  635,  OTemiling  Hahn 
V.  Kelly,  supra. 

§  413.  The  order  must  direct  the  publication  to  be 
made  in  a  newspaper,  to  be  designated}  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  be  deemed  reasonable,  at  least  once  a 
week;  but  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.  In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the 
summons  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office,  and  in  either 
case  the  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  publication. 
[In  effect  July  1st,  1874.] 

Section  generally—ft  Cal.  405;  9  Gal.  107,616;  26  Cal.  149;  45  Cal.  30; 
applicable  to  Justice's  Court,  sec.  849. 

Designated  newspaper— 23  Cal.  85. 

Period  of  publication— 12  Cal.  100;  31  Cal.  173;  32  Cal.  347. 
.  Publication  on  Sundays— 32  Cal.  347. 

proof  of  publication— sec.  415,  subd.  3». 

Oompletion  of  publication -time  to  answer  after,  5  Cal.  465;  Judg- 
ment by  default,  sec.  665,  subd.  3. 

§  414.  "When  the  action  is  against  two  or  more  defend- 
ants, jointly  or  severally  liable  on  a  contract,  and  the 
summons  is  served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  against  the  defendants  served  in 
the  same  manner  as  if  they  were  the  only  defendants. 

Section  generally— see  sees.  579,  989;  also,  sees.  383, 388,  and  3  Cal. 
467, 6  Cal.  176, 607;  7  Cal.  443;  12  Cal.  351 :  13  Cal.  558;  17  Cal.  564;  18  Cal. 
309, 402;  29 Cal.  429;  30  Cal.  534;  35  Cal.  602;  39  Cal.  93. 

Joint  defendants— one  served,  10  Cal.  511;  Tay  v.  Hawley,  39  Cal.  93; 
Kelly  V.  Bandinl,  50  CaL  530;  as  to  partners,  see  sec.  388;  2  Cal.  89;  51 
Cal.  184. 

§  415.  Proof  of  the  service  of  summons  and  complaint 
must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

•  3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Code  Civ.  Pboo.— 18. 
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his  foreman  or  principal  clerk,  showing  the  same;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 
service  otherwise  than  by  publication;  the  certificate  or 
affidavit  must  state  the  time  and  place  of  service. 

Retnm  of  service  of  sammons— intendments  as  to,  see  sec.  63n: 
sufficiency  on  collateral  attack,  34  CaL  391 ;  45  Cal.  455;  51  Cal.  615. 

Subdivision  l.  Sheriff's  certificate -3  Cal.  266;  5  Cal.  449;  6  Cal. 
85;  23  Cal.  401;  45  Cal.  455;  sheriff's  return,  geueraUy,  8ec.683n. 

SUBDIVISION  2.   Affidavit— 11  Cal.  372;  28  Cal.  152. 
Subdivision  3.   Affidavit  of  publication— 23  Cal.  85;  27  CaL  295;  33 
Cal.  505;  proof  of  publication,  generally,  sees.  2010, 2011. 

Subdivision  4.  Admission  of  service— 9  CaL  321:  11  Cal.  807:  35 
Cal.  528.  Time  and  place— 3  Cal.  192;  6  CaL  295;  28  Cfal.  153.  Setting 
aside  service— 50  Cal.  185.  Section  in  general— 7  CaL  279;  9  CaL  616; 
31  Cal.  238;  34  Cal.  403, 612;  37  Cal.  458;  43  CaL  385. 

§  416.  From  the  time  of  the  service  of  the  summons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the 
completion  of  the  publication  when  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
tion of  the  parties,  and  to  have  control  of  all  the  subse- 
■quent  proceedings.  The  voluntary  appearance  of  a  de- 
fendant is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.  [In  effect  July  1st, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,*approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generally— 7  Cal.  62, 584;  30  Cal.  439;  34  Cal.  391, 579;  40  Cal. 
640;  41CaL4L 

Admission  of  service— sec.  415. 

Appearance— sec.  1014. 

Waiver  of  summons— sec.  406. 

Jurisdiction— generally,  sec.  33»;  acquired  how,  Ibid.;  of  the  per- 
son. Ibid. 
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CHAPTER  L 

THE  FLEADINQS  IN  GENERAL. 

I  420.  Definition  of  pleadings. 

S  421.  This  Code  prescribes  the  form  and  roles  of  pleadings. 

§  422.  What  pleadings  are  allowed. 

§  420.  The  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defenses,  for  the 
judgment  of  the  court. 

§  421.  The  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  action— sec.  307  and  note. 

Forms  of  pleading— 10  Cal.  558;  17  Cal.  497. 

General  rules  of  pleading— sec.  452  et  seq. 

Abolition  of  old  sjrstems— 12  Cal.  147;  31  Cal.  158. 

CODE  PLEADINa. 

Leading  cases— 10  Cal.  22;  Oreen  v. Palmer,  15  Cal.iU\  16CaL243; 
82  Cal.  450;  37  CaL  250;  Haskell  v.  Haskell,  March  5th,  1880. 

Forms  adopted— 14  CaL  82;  24  Cal.  463;  and  see  sees.  407, 421. 

Abbreviations  and  numerals— sec.  186. 

Bules— sec.  452  et  seq.;  15  Cal.  415. 

Liberal  construction— sees.  452, 473, 475. 

Fictions— disapproved,  16  CaL  243;  22  Cal.  570. 

Common  counts— see  UfDBBiTATUS  Assumpsit,  sec.  426». 

Ordinarf  language— 16  Cal.  244. 

Oonciseness— required,  15  Cal.  418;  In  complaint,  sec.  426,  subd.  2. 

Repetition— forbidden,  15  Cal.  418. 

Facts,  allegation  of— Solely  and  wholly,  2  CaL  86, 256, 468;  3  CaL  121, 
205, 229;  9  CaL  615;  10  CaL  555;  14  CaL  459;  15  Cal.  414, 415;  30  CaL  320;  39 
Cal.  539:  42  CaL  475;  43  CaL  522;  45  CaL  616;  50  Cal.  298;  and  see.  as  to 
complaint,  Indebitatus  Assumpsit,  sec.  426n.  Material  only*  sec. 
463;  15  Cal.  416;  19  Cal.  476.  Ultimate, not  probative,  6  CaL  171;  ll  Cal. 
166,168;  15  Cal.  417;  16  CaL  244, 577;  22  CaL  566;  23  Cal.  165;  31  CaL  271; 
32  Cal.  455;.39  Cal.  317: 47  Cal.  488;  48  CaL  450;  Harris  v.  HlUegass,  March 
80th,  1880;  Conner  v.  JSludworth,  April  26th,  1880. 

Time-39  Cal.  74;  40  Cal.  355;  44  Cal.  299. 

Law,  conclusions  of— not  to  be  averred,  12  Cal.  534;  15  Cal.  414, 415; 
21  CaL  119;  29  CaL  453;  31  Cal.  72. 271:  44  Cal.  264;  46  CaL  17;  51  Cal.  210; 
but  see  34  Cal.  46;  47  Cal.  488;  and  see  indebitatus  Assumpsit  under 
Complaint  in  Pastioulab  Cases,  sec.  426n. 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  ate — 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant — 

1.  The  demurrer  to  the  complaint; 

2.  The  answer.. 

Under  Fraotice  Act— 49  Cal.  SOL 
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CHAPTER  n. 
THE  COMPLAINT. 

I  425.  Complaint,  first  pleading. 

i  426.  Complaint,  what  to  contain. 

S  427.  Wliai  causes  of  action  may  be  joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 
the  complaint. 

§  426.  The  complaint  must  contain — 

1.  The  title  of  the  action,  the  name  of  the  court  and 
county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

Complaint,  generally— see  Cons  FLSADnro,  sec.  421n. 

CONTENTS  OF  COMPLAINT. 

SUBDmsioir  1.  Title— defective,  sec.  1046.  Oonrt— see  3  Cal.  195. 
Venue— generally,  sees.  892-400.  Parties— generally,  sees.  367-389; 
names  of,  sees.  888, 474;  13  Cal.  75;  and  see  44  Gal.  630. 

SUBDivisioir  2.  Facts— how  alleged,  see  Code  Pleadivo,  seq. 
421n.  Concise  and  ordinary  language— see  Code  Pleading,  sec. 
421n. 

SiJBDr7isiON  3.  Relief— sec.  58Qn.  Damagea-6ee  Cohplaikt  nr 
Pabtioulab  Cases,  infraf  and  sec.  657,  subd.  Sn.  Cross-complaint 
—sec.  442. 

COMPLAINT,  IN  PARTICULAR  CASES. 

Account— Items,  omitting,  sec.  454;  stated,  9  CaL  360;  and  see  13  CaL 
427.  Accounting— suit  for,  17  CaL  178;  Quackenbush  v.  Sawyer,  March 
29th,  1880:  in  partnerships,  2  Cal.  86:  3  Cal.  294;  4  Cal.  320;  6  Cal.  574;  35 
Cal.  434;  43  Cal.  11 :  48  Csu.  171 :  50  Cal.  77.  Administrator-6  Gal.  393;  10 
Cal.  559;  12  Cal.  314:  28  Cal.  182;  38  Cal.  21;  50  Gal.  456;  see,  also,  sees.  377, 
1582.  Ainendment— sec.  473n;  also  see  sees.  432,  472.  Assessment, 
street— see  Taxes.  Assignee— of  bankrupt,  48  Cal.  450;  generally,  see 
AssiomiENT,  sec.  368».  Assumpsit— see  Indebitatus  Assumpsit, 
and  Gontbaot.  Bond— 4  Cal.  15;  30  Cal.  629;  53  Gal.  504.  Common 
counts— see  Indebitatus  Assumpsit.  Contract— Overmen/,  sees. 
447-9:  26  Cal.  294, 302;  37  CaL  253;  38  Cal.  603:  51  Cal.  210.  Breach,  30  Cal. 
570:  48  CaL  472;  50  Ctd.  520:  53  Gal.  461.  Conditions  preeedenU  sec.  457;  50 
Gal.  350.  Consideration—lO  Cal.  461:  17  CaL  101:  34  Cal.  147.  Frauds, 
Statute  qf—29  Cal.  599:  43  Gal.  463, 509:  46  Gal.W:  51  Cal.  210.  Implied. 
tort  waiyed,  3  CaL  463;  12  Cal.  90:  18  Cal.  626;  22  Cal.  246;  35  Cal.  194;  43 
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loJaDCtlOD,  Bee.  fl2I,  and  genernUy,  seo.  Ml  el  ho.  Iiijiiif-4S  CbI.  mi 
M  CsLMOi  SICaL  ItS:  alsD.BeeNEOUOBHOK.  Bumnncs— Are, owD- 
eraup  of  poUey,  47  CaL  416.  Inteiyention— sec.  »87.  JoiiEniBnt— 
IKt[(inOD,Her:.43e;  llCal.lSL;  2«Cal.  S4«;  41  CaL914i  M  Csl.Klfil  Bull  to 
■el  aside,  4»cal.fi7«:  gold  coin,  aUegatlonB  (or,  aec.  087.  Landloid-I 
Cal.sllt.  UtMl-Hc.MOi  4}  Cal.m°  Malicious  prosecution— 19 Cnl. 
ea;  SB  Cal.  llg.  Mining  stockB— sea  cases  under  COHVBBSion  nud 
SPECino  PEBFOBUAMCB.  Misiaks_4a  Csl.  ^G.  Moner  had  and  re- 
ceived—33  Cal.  «W.  NeEllEence— aCal.  109;  49Cal.K1.409.  FanlsB- 
BenenllT.  lee.  XT  « icg.  Partnenblp  aalia- see  AccouRTnia.  Feo- 
Bl«— l)y.SSC«LM2i  and  see  nnJer  Beal  rAHTTIH  Intebebt.  sec. 
teln.  Fenonal  propenr— taklog.  4!i  Cul.  ijl2:  and  sea  TnOVEn. 
Franlnorr  note-^  Cal,  :»;  33  Csl,  KO;  U  Cal.  IIS;  36  Cal.  2i9{  43 
CaLJH:  aataDiMAIID.sce  that  head.  Sedeem—iult  to.  MCat.M3. 
Beference— pleadUiE  by.  M  C»l.  am.  Eellef—llmiiq  at.  sec.  690  nud 
DoCeB.  BepleTin— <*  Ca:.  i.  SheTiff— against,  Bee  Fees,  Slsoder— 
Bee.  4G0.    Specifle  perfoimaiice— SU  Cal.  422;  and  geneiall;,  see  Bfe- 
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Taxes— 49  CaL  ISO,  623;  51  Cal.  217.  Tender— 58  CaL  597.  Title— qnlet- 
InR,  35  Cal.  30;  38  Cal.  679;  53  Cal.  395;  and  generally,  see  sees.  738, 1050. 
Tort— joint,  53  Cal.  654.  Trespass-49  CaL  617;  51  Cal.  303;  53  Cal.  141. 
Trover— 48  Cal.  152;  49  Cal.  617;  50  Cal.  367, 616:  Payne  v.  EUlott,  Marcb 
18th,  1880.  Trust-50  Cal.  107.  Usage  of  trade— eec.  1870,  sabd.  12;  46 
Cal.  209.  Vendor's  lien— «  Cal.  398.  Verification— sec.  446.  Work  and 
labor— Downing  v.  Graves,  April  8th,  1880. 

§  427.  The  plaintiif  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of — 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law; 

6.  Injuries  to  character; 

6.  Ini'iiries  to  person; 

7.  Injuries  to  property ; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  malicious 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

TTniting  caases  of  ac^on—OeneraUy—S  Cal.  224;  7  Cal.  133;  9  CaL 
642;  17  Cal.  261;  23  Cal.  197;  Wilson  v.  Castro,  31  Cal.  428;  46  Cal.  169;  52 
Cal.  171.  Stating  separately,  14  Cal.  146,  543;  15  Cal.  151;  18  Cal.  576:  23 
Cal.  107.  Improper  Joinder,  and  objection  to,  sec.  430,  subd.  5;.31  Cal. 
428;  50  Cal.  5:.'3;  51  Cal.  489;  52  Cal.  250. 

SUBDIVISION  1.  Contracts— 10  Cal.  233, 299;  22  Cal.  457;  24  Cal.  879; 
25  Cal.  266;  23  Cd^.  105;  42  Cal.  245;  46  Cal.  270;  48  Cal.  478;  50  Cal.  652. 

Subdivision  2.  Real  property— 4  Cal.  291;  5  CaL  225;  14  CaL  25;  15 
Cal.  162.  *-    f     / 

Subdivision  3.  Replevin— generally,  sec.  509  rt  $eq. 

Subdivision  4.  Tnxstees— 28  Cal.  632. 

Subdivision  5.  Libel  or  slander— pleading,  sec.  460. 

Subdivision  6.  Personal  injnries— 4  Cal.  27. 

Subdivision  7.  Injuries  to  property-^  Cal.  440;  12  Cal.  555;  32  CaL 
685,590;  43  Cal.  180.  *-    *-     /  »  _ 


t 
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CHAPTER  in. 

DEMURRER  TO  THE  COMPLAINT. 

§  430.  When  defendant  may  demur. 

S  431.  Demurrer  must  specify,  etc.   May  be  taken  to  part.   May  an* 

swer  and  demur  at  same  time. 
S  482.  What  proceedings  are  to  be  had  when  complaint  amended. 
§  433.  Objection  not  appearing  on  complaint,  may  be  taken  by  an- 

S  434.  Objections,  when  deemed  waived. 

§  430.  The  defendant  may  demur  to  the  complaint 
within  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  faco  thereof,  eitiier — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  tbe  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain. 

DEMUBBER  GENERALLY. 

Office-admit»facts,  8  Gal.  271;  1&  Cal.  128;  24  Cal.  602;  38  Cal.  337;  and 
should  not  state  them',  24  CaL  239:  to  whole  or  part,  sec.  431 ;  raises  is- 
sae  of  law,  sees.  539, 592. 

lilmits— not  too  general,  1  Gal.  448;  4  Cal.  330;  10  Gal.  237;  24  Gal.  382; 
28  CaL  294;  47  Cal.  JiO,  608;  49  Cal.  560:  jrrounds,  specifying,  sec.  43i ;  not 
to  prayer,  10  Cal.  299;  28  Cal.  228;  38  Cal.  230:  not  for  cbimge  of  venue, 
13  Cal.  321;  and  see  sec.  396. 

Snstainad—wben,  50  Cal.  276, 520, 588;  Hartman  v.  Olvera,  December 
89th,  1879, 4  Pac.  C.  L.  J.  452. 

Service  of— sec.  465. 

Notice— of  ruling  on,  time  runs  from  service  of,  sec.  476. 

As  appoaranoe— sec.  1014. 

Hearing  on— sees.  593, 594. 

Jadgment  on— sec.  636. 

GROUNDS  OF  DEMURRER. 

Subdivision  l.  No  jurisdiction— 6  Cal.  386;  16  Cal.  432;  49  Cal.  351 ; 
w  CaL  267.  Raising  at  any  stage  of  the  proceedingSf  see  Nok-Waiver, 
sec.  svifi. 
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SUBDiYisiOK  2.  Diflabillty  of  plaintiff-Bee  Pabtibs,  sec.  367  et 
teq.i  iiiCal.4S5. 

Subdivision  3.  Another  action  pending— generally,  14  Cal.  42;  27 
Cal.  105, 358;  29  Cal.  314;  32  Cal.  628;  36  Cal.  132;  41  Cal.  62. 

SUBDIVISION  4.  Joinder  of  parties— generally,  sees.  378,  331,  382t 

383,  414,  678,  579:  estoppel  on  objection  as  to,  4  CaL  197;  40  Cal.  105: 
waiver  of  objection  as  to,  sec.  434. 

Non-joinder— of  plaintiffs,  sec.  382;  3  CaL  270,  465;  8  CaL  516,  bat 
see  sec.  384;  12  Cal.  126;  21  CaL  164;  30  CaL  96:  of  defendants,  8  Cal,  74; 
11  CaL  366;  17  CaL  503;  23  Cal.  245;  30  CaL  455;  38  CaL  24;  44  CaL  396;  53 
Cal.  296. 

Misjoinder— of  plaIntIiEB,secs.  378, 381, 382, 434;  6  Cal.  471;  10  Cal.  303, 
347 :  21  Cal.  633 :  26  CaL  337 ;  29  CaL  639 ;  40  Cal.  165 ;  50  CaL  450 :  of  defend- 
ants, 5  Cal.  313:  30  Cal.  586;  Wilson  v.  Castro.  31  CaL  426;  44  Cal.  319; 
43  CaL  234;  53  Cal. 665;  "  Debris"  case,  53  CaL  721 ;  Hooper  v.  Flood,  Feb- 
ruary 28tb,  1880. 

Subdivision  5.  lnQsjoinder  of  canses  of  action— 7  Cal.  133 ;  10  Cal. 
217;  43  Cal.  180:  47  Cal.  87}  50  Clil.  523,  652;  51  Cal.  431,  511;  52  CaL  250; 
Haskell  v.  HaskeU,  March  5th,  1880:  generally,  see  sec.  427,  and  notes. 

Subdivision  6.  Insufficiency  of  complaint— 10  Gal.  347,  559;  12 
CaL  314;  15  CaL  414;  18  CaL  75:  19  Cal.  85, 481;  20  CaL  211;  22  Cal.  457;  26 
Cal.  294;  29  Cal.  45;  Kent  v.  Snyder.  30  Cal.  672:  42  Cal.  279:  47  Cal.  87; 
49  Cal.  455.  560;  50  Cal.  127, 296:  52  Cal.  143, 473, 504;  53  Cal.  74. 267:  Has! 
kell  V.  Haskell,  March  5th,  1880;  Conner  v.  Bludworth,  April  26th, 
1880.   liaising  at  any  timet  see  Non-Waivbb.  sec.  434n. 

SUBDIVISION  7.  Ambiguity- 25  Cal.  82;  29  Cal.  156;  36  Gal.  195;  39 
CaL  618;  41  Cal.  595, 657;  43  Cal.  191 ;  45  Cal.  21, 125;  47  CaL  488;  50  Cal. 
132, 639;  63  Cal.  435. 

§  431.  The  demurrer  must  distinctly  specify  the 
grounds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  grounds— 6  Cal.  886;  25  Cal.  82;  30  Gal.  666;  39  Cal.  401 ;  44 
Cal.  43;  50  Gal.  121;  52  CaL  356;  and  see  Dbicubbbb  genbballt. 
Limits,  not  too  general,  sec.  4d0n. 

Whole  or  Fart— 31  Cal.  103;  47  Cal.  603,  and  sec.  430»  as  to  genendity. 

Demurrer  witii  answer— 31  CaL  101;  32  Gal.  208:  answer  after  de- 
murrer, as  waiver,  1  Gal.  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  theieof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    [In  effect  March  9th,  1880.] 

Amendment— generally,  sees.  472, 473;  to  complaint,  sec.  473fi,  28  Cal. 
673. 


Tims  to  anawsi^in  CO.  130)  M  CaL  Iffi;  K  Cat.  131:  tco  Oxys,    . 

Db&u»-»  C»1.  1M;  Benecally,  lec.  S8S. 

§  433.  When  any  oE  the  matters  enumerated  in  aectiau 
430  do  not  appear  upou  the  face  of  the  complaint,  the  ob- 
jection ma;  be  taken  by  answer. 

ObjecUoDbr'anBwsr-ig  Cal.«I7;  UCal.nO;  4;CsL221i  49CB1.159. 

§  434.  If  no  objection  be  taken,  either  by  demurrer  or 
(utswer,  the  defendant  must  be  deemed  to  liave  waifcd 
the  same,  excepting  only  tbe  objection  to  the  jurisdiction 


n-waiTBi— of  olilecBonB  to  Juriadlctlon  anrt  complaint's 
\g  St  ai^elage  or  the  procefdlnea,  ID  Cal.  SM;  2!lCa1.<3i 
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CHAPTER  rV. 


§  437.  Answer,  what  to  contain. 
§  438.  When  counter-claim  may  be  set  up. 
I  439.  When  defendant  omits  to  set  up  comiter-claim. 
§  440.  Counter-claim  not  barred  by  death  or  assignment.  y 

§  441.  Answer  may  contain  several  grounds  or  defense.   Defendant 
may  answer  part  and  demur  to  part  of  complaint. 

§  437.  The  answer  of  the  defendant  shall  contain : 

1.  A  general  or  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
fense or  counter-claim.  If  the  complaint  be  verified,  the 
denial  of  each  allegation  controverted  must  be  specific, 
and  be  made  positively,  or  according  to  the  information 
and  belief  of  the  defendant.  If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
him  to  answe'r  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  suffi- 
cient, but  only  puts  in  issue  the  material  allegations  of 
the  complaint.    [Ii^  effect  July  1st,  1874.] 

Oontents  and  character  of  anawer— After  demurrer  overruledp  Vi 
Cal.  272.  Classification  qf  defenses,  Plercy  v.  Sabln,  10  Cal.  22,  803;  21 
Cal.  50.  Election  as  to  defenses,  22  Cal.  671 ;  30  Cal.  200.  Oenerally,  sees. 
431  to  434, 441, 4d2;  1  Cal.  18, 194, 362, 368.  Narroumess,  18  Cal.  461;  27  Cal. 
669.  Prohibited  defenses,  36  Cal.  378 ;  46  Cal.  100.  Several  answerst  33  CaL 
92 :  34  Cal.  47.    Waiver  by,  I  Cal.  206, 471, 481 ;  50  Gal.  185. 

Subdivision  1.  General  denial— see  subd.  2.  and  Dbiqals,  infra. 
Specific  denial— see  subd.  2,  and  Denials,  in/r<t.  Material  aUega- 
tions— see  subd.  2,  and  Denials,  infra. 

Subdivision  2.  Generally— l  Cal.  362,371;  4  Cal.  233;  9  Cal.  74;  21 
Cal.  11, 430;  80  Cal.  173, 439;  31  Cal.  225;  32  Cal.  620:  35  Cal.  274;  40  Cal. 
100, 425.  New  matter— see  infra.  Defenses— broadly ,  see  classlficatl  on 
of,  under  Contents  and  Character  op  Answer,  supra;  strictly, 
see  New  Matter,  under  Confession  and  Avoidance.  Gonnter- 
claim— see  New  Matter,  infra.  Verification  of  pleadings— sec. 
446  et  seq.  Specific  denial— see  Denials,  infra.  Information  and 
belief— see  Denials,  infra.  Greneral  denial— see  Denials,  infra. 
Material  allegations— see  Denials,  infra;  conclusions  of  law,  not  to 
be  denied,  see  same;  denials  on  information  and  belief,  see  same. 

DENIALS. 

Admissions,  as  affecting— generally,  18  Cal.  434;  37  Cal.  165:  by  at- 
torney, sec.  283,  subd.  1,  note;  5  Cal.  80. 
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Ooncltudons  of  law,  of->impToper,  9  Cal.  38;  14  Cal.  112;  17  Cal.  571; 
18  Cal.  330;  21  Gal.  215;  23  Cal.  338;  33  Cal.  128;  35  Cal.  452;  51  Cal.  541. 
Oonjnnctive— Insufficient,  see  Sfecifio  Denial,  when  Insufficient. 
Damages— controverting  allegation  of,  12  Cal.  231 ;  22  Cal.  223. 

Gkneral-'2  Cal.  494, 510;  11  Cal.  69;  14  Cal.  508:  18  Cal.  391 ;  22  Cal.  229; 
23  C»l.  401 ;  Am.  Co.  v.  Bradford,  27  Cal.  307;  32  Cal.  17G,  578;  44  Cal.  294; 
60  Cal.  26;  53  Cal.  293;  defenses, to  be  specially  pleaded,  see  New  Mat- 
ter, infra, 

loformation  and  belief,  on— 9  Cal.  59, 453;  13  Cal.  369;  17  Cal.  308;  23 
Cal.  338;  Brown  v.  Scott,  25  Cal.  194:  29  Cal.  191;  Yassault  v.  Austin,  82 
Cal.  606;  33  Cal.  211 ;  36  Cal.  230;  38  Cal.  163. 

Material  allegations  only,  of— sees.  462,463;  8  Cal.  280;  15  Cal.  411; 
32  Cal.  450;  36  Cal.  233;  48  Cal.  539;  compare  Faotb,  AXLEaATiOK  OF, 
under  Code  Pleadiito,  sec.  421». 

Speciflc— definition,  9  Cal.  453:  form,  27  Cal.  479;  40  Cal.  62:  Insuffl* 
cient,  when,  1  Cal.  196;  10  CaL  372;  12  Cal.  407:  14  Cal.  92,508;  15  Cal.638; 
16  C  J.  380;  17  Cal.  126:  18  Cal.  333;  22  CaJ.  168, 231;  23  Cal. 339;  25  Cal.  189; 
26  Cal.  292,417;  28  Cal.  566;  29  Cal.  531,  564,  641;  30  Cal.  211;  31  Cal.  115, 
185,232:  32  Cal.  109;  37  Cal.  328;  38  Cal.  287, 557;  41  Cal.  411;  43  Cal.  3&9; 
50  Gal.  610:  51  Cal.  541:  sufficient,  when,  20  Cal.  503;  22  Cal.  681;  27  Cal. 
479:  28  Gal.  538;  32  Gal.  453;  35  CaL  149;  40  Gal.  62;  46  Gal.  656;  49  Gal.  71; 
50  Cal.  129, 610, 615, 620. 

Snificiency  of— see  under  Speoifio  Denials,  supra,  and  9  CaL  33, 
59, 453;  18  CaL  433, 461;  28  Clil.  170;  29  Cal.  189;  31  Cal.  331;  84  GaL  161;  35 
CaL  634;  36  Gal.  230;  45  Gal.  655;  50  Cal.  615;  51  Cal.  571. 

NEW  MATTER. 

Character  of— generally,  10  Gal.  22,  303;  18  Cal.  430;  52  CaL  99, 154; 
does  not  waive  denial,  52  Gal.  565;  and  see  Inoonbistent  Defenses, 
sec.  441i». 

Oonfession  and  avoidance— 21  GaL  50;  51  GaL  571;  and  see  Char- 
acteb  of  New  Matter,  supra. 

Deemed  controverted— sec.  462. 

Ooonter-claim— see  sec.  438»;  also,  sees.  439-442. 

Specially  pleading— 8  Cal.  590;  9  Cal.  75;  10  Cal.  560;  12  GaL  534;  13 
Cal.  640;  14  Gal.  415;  42  Gal.  174;  45  Cal.  483;  50  Cal.  57;  52  CaL  263, 427, 435, 
491. 

ANSWER  GENERALLY. 

Admissions— see  Denials,  supra,  and  sec.  462;  also,  sec.  447. 
Amendments  of— sees.  472,  473n.  Appearance  by— sec.  1014.  Char- 
acter of— see  Contents  and  Character  of,  supra.  Construction 
of— sec.  452.  Conditions  precedent— sec.  457.  Contents  of— see  supra, 
Connter-daim— sec.  437,  subd.  2;  also,  sees.  438,  439-442.  Cross-com- 
plaint—sec. 442.  Defenses— as  including  denials,  see  Clcusification  of, 
under  Contents  and  Character  of  Answer,  supra',  more  strict- 
ly, see  sec.  437.  sabd.  2 ;  New  MATTER^uji^ra,  and  sec.  462.  Denials- 
see  supra.  Disclaimer— sec.  739n.  Errors— disregarding,  sec.  475. 
Estoppel— sec.  1908.  General  rules  of  pleading— sec.  452  et  seq. 
Judgment  on  pleadings— sec.  585n.  New  matter— see  supra.  Part- 
ies—flee. 867  et  seq.  Service— sec.  465.  Sham  and  irrelevant— sec.  453. 
Striking  out— sec.  453n.  Supplemental— sec.  464.  Time— extension 
of,  sec.  1064.  Verification- sec.446e<«eg.  Waiver-eec.  434. 
Code  Crv.  Proo.— 14. 
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ANSWER  nr  PABTI0X7LAR  OASES. 

Accord  and  satisCBCtion— 40  CaL  97.  Account,  itemB  of-demaad- 
Ing,  sec.  454.  Attachment— Jostlflcatloii  under,  22  Cal.  651 ;  51  Cal.  524; 
53  CaL  261.  Olaim  and  deliTerjr— return  asked,  sec.  667.  Contract— 
conditions  precedent  in.  see  Asswzb  oeitebaxlt;  by  firm,  22  Cal. 
357.  Ejectment— sees.  739, 741;  36  Cal.  633;  47  Cal.  21, 146,437;  48  CaL 
537;  60  CaL  26, 256. 310;  51  CaL  178,196, 545;  53  Cal.  405, 435.  and  see  Equi- 
table Defessb,  sec.  43Sn.  Fraud— 5  CaL  161;  48  Cal.  152.  Xnatru- 
ment— written,  effect  of  setting  f ortli,  sees.  448, 449.  Joinder— defect- 
ive or  improper,  45. CaL  264;  49  CaL  155.  Judgment— sec.  456;  39  CaL 
539;  63  Cal.  135;  and  see  JusTnriOATioir  under  process,  infra.  Justi- 
fication—under process;  execution,?  Cal. 654;  10  Cal. 304:  19  CaL  112, 
622:  attachment,  see  that  head.  Land  contest— 49  CaL  356.  Libel- 
sec.  461.  License— 45  CaL  485.  LimitatiouBi  statute  of— pleading,  see 
sec.312n;  setting  up  In  answer,  35  CaL  122;  47  CaL  293:  52  CaL  257. 262. 
Mortgage— 45  Cal.  580.  Payment— 17  Cal.  571;  21  CaL  74;  30  Cal.  174. 
Promissory  note— 21  Cal.  74;  50CaL6L  Replevin— 50  CaL  615;  52  CaL 
286.  Slander— sec.  461.  Statute— private,  pleading,  sec.  459.  Tinea- 
pass— 32  CaL  578;  49  CaL  598.      Undue  influence— see  Mobtoaos. 

§  438.  The  counter-claim  mentioned  in  the  last  section 
must  be  one  existing  in  favor  of  a  defendant  and  a^inst 
a  plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  upon  contract;  any  other  cause 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action. 

Section— construction  of,  26  Cal.  305. 

Subdivision  L  See  Tbaitsaction,  under  Coukteb-olaim, 
ififra, 

SiTBPivisioir  2.   See  Contbact,  under  Counteb-claiXi  infra, 

OOUMTER-OLAIM. 

Action,  subject  of— connected  with;  see  TBAirsACTioir,  infra. 

Oontract— arising  out  of,  18  CaL  171 ;  26  Cal.  305;  30  Cal.  252;  41  Cal.  56. 

OroBS-demands— deemed  compensated,  sec.  440. 

Dismissal— none  where,  sec.  581,  subd.  1. 

Distinguishable— from  cross-complaint,  34  Cal.  122;  38  CaL  584;  41 
CaL  137. 

Equitable  defense— by  way  of ;  requisites,  19  CaL  299;  30  CaL  443;  44 
Cal.  362;  ejectment,  19  CaL  671;  42  Cal.  346, 392, 452;  46  CaL  530;  47  Cal. 
,  146;  50  CaL  57, 310;  52  Cal.  154;  53  CaL  405. 

Parties— between  which  allowable,  4  Cal.  229;  14  CsU.  233;  19  Cal.  658; 
20  Cal.  281 ;  23  Cal.  627 ;  36  Cal.  301 ;  41  Cal.  56. 

Pleading— 19  Cal.  150;  49  Gal.  165;  specially,  9  Cal.  75. 
Separate  suit— must  be  maintainable  on,  3  Cal.  382;  8  Cal.  405;  14  CaL 
223;  19  CaL  147, 658;  20  Clil.  281 ;  23  Cal.  627. 
Set-oflT-generally,  see  Cboss-demakds,  sec.  368n,  and  19  Cal.  )S4; 
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legal,  43  Cal.  635;  equitable,  7  Cal.  548;  11  Cal.  101;  and  see  Sep  abate 
Suit. 

Sa^ect  of  action— connected  witb,  see  Tbaics  action. 

Snmciencj  of— valid,  51  Cal.  223;  insulficient,  41  Cal.  661;  49  Cal.  163; 
51  CaL  639;  52  Cal.  154;  53  Cal.  31. 

Teat  of— see  Sep  abate  Suit. 

Transaction— relating  to,  35  Cal.  274;  39  Cal.  389;  45  Cal.  10;  49  Cal. 
163;  53  Cal.  81. 

waiver— sec.  439:  35  Cai.  274. 

§  439.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  first  subdivision  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

Waiver  of  counter-claim— C'on/ra,  before  tbls  section,  6  Cal.  453;  23 
Cal.  629;  26  Cal.  308. 

§  440.  When  cross-demands  have  existed  between  per- 
sons under  such  circumstances  that,  if  one  had  brought 
an  action  against  the  other,  a  counter-claim  could  have 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Oross'demanda— when  deemed  compensated,  47  Cal.  78. 

§  441.  The  defendant  may  set  forth  by  answer  as  many 
defenses  and  counter-claims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  tliey  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

Inconsiatent  defenaes— 13CaI.623;  Bell  v.  Brown,  22  CaL 678:  25  Cal. 
31;  30  Cal.  192;  84  CaL  39;  43  Cal.  264;  52  Cal.  565. 

§  442.  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affecting  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross'complaint. 
The  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.  [In  effect  July  1st, 
1874.] 

Orosa-complaint— reqoisltes  of ,  24  CaL  141;  88  Cal.  585;  40  Cal.  110; 
41  Cal.  137;  44  Cal.  381;  49  Cal.  55:  sufficiency  of,  51  Cal.  491;  52  Cal.  154; 
53  Cal.  435:  dismissal,  none  where,  sec.  581,  subd.  2:  53  Cal.  31 :  trustee, 
against,  51  CaL  431;  for  injunction,  47  Cal.  549;  in  ejectment, 48  Cal.  386; 
^CaL  154;  53  Cal.  435. 
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CHAPTER  V. 
DBBffXTRRER  TO  ANSV7ER. 

S  443.  "When  plaintiff  may  demur  to  answer. 
S  444.  Grounds  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counter-claims  set  up  in  the  answer,  pin 
effect  July  Ist,  1874.] 

Demnxrer  to  answer— 13  Cal.  623;  25  Cal.  31 ;  and  compare  sec.  430f». 

Waiver— as  to  sufficiency  of  answer,  34  Cal.  106;  50  Cal.  417;  and  com- 
pare sec.  434. 

Demurrer— service  of,  sec.4ffi};  extension  of  time  for,  sec.  10S4;  to 
complaint,  see  sec.  430n. 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  grounds : 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain. 

Grounds  of  demurrer—see  sec.  430 ;  subds.  fi,  6, 7,  and  notes. 
SxTBDivisiON  2.   Qeneral  demurrer— what  amounts  to,  48  CaL  36. 
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CHAPTER  VI. 

VERIFICATION  OF    PIiEADINQS. 

§  446.  Verification  of  pleadings. 

S  447.  Copy  of  written  Instrument  contained  in  complaint  admitted, 

unless  answer  is  verified. 
S  448.  When  defense  Is  founded  on  written  instrument  set  out  in 

answer,  its  execution  admitted,  unless  denied  by  plaintiff, 

under  oath. 
§  449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
ornis  attorney;  and  when  the  complaint  is  verified,  or 
when  tlie  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintiff,  the  answer  must  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 

garty  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
tate,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  <;n  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  j^arties 
are  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  verified  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  bv  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 

Heading  snbsoribed— by  whom,8Cal.572;  30Cal.  192:  printed  sig- 
nature, 49  Cal.  413. 

Unverified  complaint— permits  general  denial,  6  Cal.  640. 

Unverified  answer— effect  of,  9  Cal.  423;  18  Cal.  416;  objection  to,  6 
Cal.  67;  10  Cal.  464;  41  Cal.  298. 

Verified  answer— InsufQclent  averments  of,  13  Cal.  87;  52  Cal.  171. 
And  see  Spboifio  denials,  when  insufficient,  sec.  437n. 

Information  and  belief— form  of  verification  on,  0  CaL  453;  17  Cal. 
251 :  19  Cal.  30;  46  Cal.  403. 

Several  parties— where,  19  Cal.  35;  47  Cal.  249. 

Oath— administration  of,  13  Cal.  643;  17  Cal.  123. 

Amendment— by  verifying,  6  Cal.  63;  10  Cal.  464;  20  Cal.  632. 
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§  447.  When  an  action  is  brought  upon  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  such  in- 
strumeut,  or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verified. 

Written  instniment— setting  forth  copy,  13  CaL  62;  14  CaL  112;  31 
Gal.  66;  32  Gal.  83;  36  Gal.  299. 

Promissory  notes— 1  Gal.  159, 194;  4  Gal.  202;  38  Gal.  560;  signature  by 
printed  f  ac-sLmile,  48  Gal.  565. 
Admission  of  ezecution— 31  Gstl.  73;  32  Gal.  88;  33  Gal.  473. 
Reference— pleading  by,  24  Gal.  78;  50  Gal.  298. 

§  448.  When  the  defense  to  an  action  is  founded  on  a 
written  instrument,  and  a  copy  thereof  is  contained  in  the 
answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless 
the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 
ceiving a  copy  of  the  answer,  an  affidavit  denying  ^he 
same,  and  serve  a  copy  thereof  on  the  defendant.  [In 
effect  July  1st,  1874.] 
Omission  of  affidavit— denying  execution,  49  Gal.  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
In  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
April  16th,  1880.] 
Inspection  of  writings— order  for,  sec.  1000. 
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CHAPTER  Vn. 

GENERAIi  RULES  OF  PLEADING. 

S  452.  Pleadings  to  be  liberally  construed. 

S  453.  Sbam  and  Irrelevant  answers,  etc.,  may  be  stricken  out. 

§  454.  How  to  state  an  account  in  pleadings. 

I  455.  Description  of  real  property  In  a  pleading. 

S  456.  Judgments,  bow  pleaded. 

S  457.  Conditions  Precedent,  bow  to  be  pleaded. 

I  458.  Statute  of  Limitations,  how  pleaded. 

I  459.  Private  statutes,  how  pleaded. 

S  460.  Libel  and  slander,  how  stated  In  complaint.   Not  necessary  to 

allege  or  prove  special  damages. 
§  461.  Answer  in  such  cases. 
S  462.  Allegation  not  denied,  when  to  be  deemed  true.   When  to  be 

deemed  controverted. 

i463.  A  material  allegation  defined. 
464.  Supplemental  complaint  and  answer. 
465.  Pleadings  subsequent  to  complaint  must  be  filed  and  served. 

§  452.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  must  be  lib- 
erally construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Pleadings,  constmction  of— see  1  Cal.  167;  32  Cal.  176, 639;  40  Gal.  3S; 
48Cal.610;  50Cal.2d8. 

Liberal  constraction— 48  Cal.  221, 610;  and  see  sees.  473, 475;  but  see 
49  Cal.  612;  52  Cal.  99. 

Strict  constraction— formerly,  1  Cal.  361;  3  Cal.  322:  5  Cal.  50;  9  Cal. 
50:  10  Cal.  322:  14  Cal.  42, 108;  23  Cal.  112;  26  Cal.  418;  29  Cal.  16;  SOCaL 
5Ti;  49  Cal.  612;  52  Cal.  99;  but  see  28  Cal.  684. 

Substantial  justice— 1  Cal.  98;  28  Cal.  684. 

§  453.  Sham  and  irrelevant  answers,  and  irrelevant 
and  redundant  matter  inserted  in  a  pleading,  may  be 
stricken  out,  upon  such  terms  as  the  court  may,  in  its  dis- 
cretion, impose. 

Section  generally— 22  Cal.  566;  34  Cal.  161;  43  Cal.  180, 369. 

Striking  out— generally,  13  Cal.  623;  15  Cal.  414;  25  Cal.  37;  28Cal.295; 
30  Cal.  565;  and  compare  sec.  433;  not  at  chambers,  30  CaL  560:  notice 
i)f  motion,  specifying  grounds,  33  Cal.  173. 

Sham  and  irrelevant  answers— pretended  defenses,  10  Cal.  22:  18 
Cal.  387;  33  Cal.  571:  36  Cal.  300;  40  Cal.  166, 444:  affidavit  of  good  faith, 
defeats  objection,  18  Cal.  337:  general  denial,  striking  out.  51  Cal.  313; 
52  Cal.  171. 

Irrelevant  and  redundant  matter— 11  Cal.  104;  15  Cal.  414;  16  CaL 
571, 578;  28  Cal.  679;  30  Cal.  194, 5o5;  53  Cal.  255. 
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§  454.  It  is  not  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged,  bat  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof.  The  court  or 
judge  thereof  may  order  a  further  account  when  the  one 
delivered  is  too  general,  or  is  defective  in  any  particular. 
[In  effect  March  9th,  1880.] 

Acconnt— setting  forth,  1  Cal.  437;  32  Cal.  834. 

Bill  of  particnlars-n  Gal.  280;  32  CaL  638:  46  Gal.  90. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Description— 5  Gal.  42;  6  Gal.  155;  16  Gal.  433;  19  Gal.  300;  21  Cal.  140; 
90Cal.467. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Pleading  judgment,  or  other  determination— 12  Cal.  181,383;  35  Cal. 
448;  53  Gal.  135. 

Judgment— 17  Gal.  518;  36  Gal.  117;  and  see  Justification  under  Proo 
ess,  note  on  Answer  In  Particular  Gases,  sec.  437;  "  given  or  made,"  52 
Cal.  407. 

Determination  of  board— 47  GaL  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  facts 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance. 

Oonditions  precedent— Interpretation  of,  see  Civil  Code,  sec.  1437;  5 
Cal.  341;  17  Cal.  276. 588;  24  Gal.  632:  34  Gal.  670;  50  Gal.  350,575:  allega- 
tion of,  6  Gal.  258;  30  Cal.  486;  35  Gal.  448;  49  Gal.  566.  general  averment. 
In  contract  only,  53  Cal.  350. 

Farticnlar  instances- attorney  paid,  3  Cal.  110:  deed,  demand,  tend- 
er, etc.,  25  Gal.  266;  35  Gal.  661 ;  40  Cal. 438;  41  Gal.  420, 532:  45  Cal.  303;  46 
Cal.  8;  47  Cal.  72:  insurance  policy,  fire,  44  Cal.  264;  47  Cal.  416:  statu. 
tory  conditions,  section  does  not  cover,  24  Gal.  630;  35  Cal.  448:  39  Cal. 
490:  62  Cal.  350:  taxes,  street  assessments,  etc.,  22  Cal.  133;  47  Cal.  456; 
48  Cal.  427, 561. 

§  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 
neceiMsary  to  state  tne  facts  showing  the  defense,  but  it 
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may  be  stated  generally  that  the  cause  of  action  is  barred 

by  the  provisions  of  section  - —  (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 

upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega* 

tion  be  controverted,  the  party  pleading  must  establish, 

on  the  trial,  the  facts  showing  that  the  cause  of  action  is 

so  barred. 

See  LiMiTATioirs  Gbneuallt.  pleading,  sec.  3l2n:  before  Code, 
17  Cal.  571;  27  Gal.  278:  specially  pleading,  47  Gal.  291:  replication  as* 
sumed,  4!)  Cal.  301. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish, 
on  the  trial,  that  it  was  so  published  or  spoken. 

Oolloqaiiim-34  Gal.  58;  41  Cal.  378;  47  Cal.  207;  51  Cal.  75. 

Iipnendo— 41  Gal.  878. 

f461.  In  the  actions  mentioned  in  the  last  section,  the 
endant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating,  circum- 
stances, to  reduce  the  amount  of  damages ;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  suit— answer  in,  9  Cal.  529;  10  Cal.  371. 

tVath-41  GaL  379;  47  CaL  258;  50  Cal.  631;  51  Cal.  75. 

Mitigating  circumstances— 41  Cal.  379:  47  Cal.  252. 

FHvileged  commnnication— 47  CaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true;  the  statement  oi  any  new  mat- 
ter in  the  answer,  in  avoidance  or  constituting  a  defense 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party. 

Admissions  and  replications— 8  CaL  275;  12  CaL  403;  15  Cal.  638;  19 
Cal.  28;  81  CaL  231:  32  CaL  450;  34  Cal.  160;  40  Cal.  110;  41  GaL  133,279;  44 
CaL  100;  48  CaL  483:  49  Gal.  301 ;  52  Gal.  565. 

463.  A  material  allegation  In  a  pleading  is  one  essen- 
to  the  claim  or  defense,  and  which  could  •  not  be 
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Stricken  from  the  pleading  withoat  leaving  it  insuffi- 
cient. 

Material  allegation— defl&ed,  9  Gal.  499;  15  Csd.  411;  48  Cal.439:  In 
complaint,  see  Facts,  allbgation  of,  under  Code  Pleading,  sec. 
421n:  answer,  denials  of,  in,  see  sec.  437n. 

§  464.  The  plaintiff  and  defendant,  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring 
after  the  former  complaint  or  answer. 

Complaint,  supplemental— 6  Gal.  483;  14  Gal.  675;  15  Gal.  308;  50  Gal. 
tl95. 

Answer,  supplemental— 27  GaL247;  30  Gal.  472;  41  Gal.  221;  47  Gal. 
437;  Harding  v.  Mlnekr,  April  6th,  1880. 
Amending  pleadings— see  sec.  472. 

§  465.  All  pleadings  subsequent  to  the  complaint  must 
be  filed  with  the  clerk,  and  copies  thereof  served  upon 
the  adverse  party  or  his  attorney.  [In  effect  July  1st, 
1874.] 

Extension  of  time— for  filing  and  serving,  47  Gal.  86. 

Amended  complaint— most  be  served,  53  Gal.  293. 

Service  of  papers— sec.  1011  et  seq. 
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CHAPTER  Vni. 

VARIANCE— MISTAKES  IN  PIiEADINGS 
AND  AMENDMENTS. 

S  469.  Material  variances,  how  provided  for. 

§  470.  Immaterial  variance,  how  provided  for. 

I  471.  What  not  to  be  deemed  a  variance. 

S  472.  Amendments  of  course,  and  effect  of  demurrer. 

S  473.  Amendments  by  the  court.  Enlarging  time  to  plead  and  reliev- 
ing from  judgments,  etc. 

S  474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

§  475.  No  error  or  defect  to  be  regarded  unless  it  affects  substantial 
rights. 

§  469.  No  yariance  between  the  allegation  in  a  plead- 
ing and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled,  the  court  may 
order  the  pleadings  to  be  amended,  upon  such  terms  as 
may  be  just.    [In  effect  July  1st,  1874.  J 

Material  variance— 32  CaL  11;  45  GaL  193, 515. 

Immaterial  variance— sec.  470. 

Variance,  fatal— sec.  471. 

§  470.  Where  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

Variance— material,  sec  469;  fatal,  sec.  471,  and  note;  curable,  sec. 
471n. 

§  471.  Where,  however,  the  allegation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

Proof— generally,  sees.  1824, 1869. 

Proof,  failure  of— dismissal  for,  sec.  581,  subd.  5:  generally,  see 
Fatal  Yahianob,  infra. 

Variance— fatal,  3  Cal.  191;  5  Gal.  503:  10  Cal.  332:  22  Cal.  515;  83  Cal. 
Ill;  35  Cal.  191 :  41  Cal.  96;  45  Cal.  38, 517;  49  Cal.  347;  51  Cal.  605:  cura- 
ble, sees.  469, 470;  7  Cal.  136;  20  Cal.  690;  28  Cal.  265;  30  CaL  864;  31  CaL 
78;  32  Cal.  14, 89;  36  Cal.  94, 168;  39  Cal.  591;  41  CaL  657. 
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§  472.  Any  pleading  may  be  amended  once  by  the 
party  of  course,  and  without  costs,  at  any  time  before 
answer  or  demurrer  tiled,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  filing  an  answer  at  the  same  time;  and  when 
the  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
answer  filed,  the  court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the 
answer  be  overruled,  the  facts  alleged  in  the  answer  must 
be  considered  as  denied,  to  the  extent  mentioned  in  sec 
tion  462.    [In  effect  July  1st,  1874.] 

Pleading,  amendment  of— complaint,  10  CaL  410;  14  Cal.  202;  30  Cal. 
76;  34  Cal.  167 :  answer,  see  i-nfra. 

Complaint,  amended— filing,  sec.  432;  28  C^.  246:  serving,  53  CaL 
293:  generally,  sec.  473n. 

Declining  to  amend— effect  of,  see  Waives  under  AiciEimiEENT, 
see.  473ra. 

Answer— ^mendmen^  o/,  sec.  473n.  With  demurrer,  waiver  formerly, 
1  Cal.  206,  470:  at  same  time,  sec.  431.  After  demurrer  overruled,  no- 
tice, sec.  476:  terms,  12  Cal.  440;  23  Cal.  127;  28  Cal.  672;  38  Cal.  539. 

§  473.  The  court  may,  in  furtherance  of  justice,  and  on 
such  tertns  as  may  be  proper,  allow  a  party  to  amend  any 
pleading  or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
may,  upon  like  terms,  enlarge  the  time  for  answer  or  de- 
murrer. The  court  may  likewise,  in  its  discretion,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleading  or  proceeding  in 
other  particulars;  and  may  upon  like  terms  allow  an 
answer  to  be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legax  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  pro' 
videdf  that  ap{)lication  therefor  be  made  within  a  reasona- 
ble time,  but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken.  When  from 
any  cause  the  summons  in  an  action  has  not  been  person- 
ally served  on  the  defendant,  the  court  may  allow,  on 
such  terms  as  may  be  pust,  such  defendant  or  his  legal 
rei>resentative,  at  any  time  within  one  year  after  the  ren- 
dition of  any  judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action.    When,  in  an  action  to 
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recover  the  possession  of  personal  property,  the  person 
making  any  affidavit  did  not  truly  state  the  value  of  the 
property,  and  the  officer  taking  the  property,  or  the  sure- 
ties on  any  bond  or  undertaking,  is  sued  for  taking  the 
same,  the  officer  or  sureties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose 
behalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  was  made.  [In 
effect  March  9th,  1880.] 

Party,  name  of— see  under  Amendment,  infra* 

Mistake  in  other  respect— see  same. 

Extension  of  time— 5  CaL  62. 

Other  particnlars— see  under  Amendment  infra,  topics  Answeb, 
Complaint,  Default,  Judoment,  etc. 

Judgment,  order,  etc.— relief  from,  see  under  Amendment  infra, 
topics  Default,  Eqihtt.  Judgment,  etc. 

Surprise,  etc.— see  under  Amendment,  topic  Opening  Default; 
also,  sec.  657,  subd.  3,  and  28  Gal.  335. 

Summons— not  personally  served,  6  Gal.  101 ;  and  see  imder  Amend- 
ment, topic  Opening  Default. 

Claim  and  delivery— affidavit  on,  sec.  510. 

AMENDHSENT. 

Answer— 5  Gal.  119;  16  Gal.  153;  17  Gal. 285;  22  Gal.  130, 358;  29  Gal.  637; 
30  CaL  818;  31  GaL  185;  38  Gal.  72;  40  GaL  445;  47  Gal.  174, 416, 608. 

Clerical  errors— 19  Gal.  127;  and  see  sec.  475  and  note. 

Complaint— sees.  432, 472;  3  Gal.  75;  5  Gal.  224;  6  Gal.  413;  15  Gal.  145; 
23  Gal.  78:  27  Gal.  35;  28  Gal.  673;  30  Gal.  77;  32  Gal.  136, 339:  37  Gal.  282; 
45  Gal.  128, 616;  48  Gal.  171 ;  50  Gal.  525, 549;  53  Gal.  38;  Kelly  v.  McKib- 
ben,  Feb.  22na,  1880, 5  Pac.  G.  L.  J.  38. 

Conditions  of— see  Teems. 

Costs— bill  of,  correcting,  3  Gal.  115:  as  terms  of  amendment,  49  GaL 
908;  and  see  Teems. 

Default,  opening— conditions,  see  Tbbms:  grounds  for,  2  Gal.  248; 
6  GaL  101;  9  Gal.  130;  16  Gal.  377;  18  Gal.  455:  19  Gal.  114. 605, 632:  20  Gal. 
138:  34  GaL  235:  37  Gal.  247;  40  Gal.  97, 154;  41  Gal.  17, 314:  43  Gal.  254:  46 
CaL  63;  47  Gal.  86,  619;  49  Gal.  33:  motion  for,  16  CaL  160 ;  43  GaL  253: 
showing  for,  5  Gal.  80:  6  GaL  174;  7  Gal.  280;  9  Gal.  137;  20  Gal.  138;  21 
Cal.  806;  23  Gal.  129:  Bailey  v.  Taafe,  29  Gal.  423;  33  Gal.  325;  34  GaL  80; 
45  Cal.  54;  51  CaL  118;  53  GaL  69:  time  for,  see  Tebm  of  Gouet. 

Discretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  gener- 
al note;  2  Gal.  194,409;  3  GaL  115;  4  Gal.  229:  9  GaL  58:  13  GaL  608;  16 
Cal.  153;  20  Gal.  138:  22  Gal.  127;  27  Gal.  238:  29  CaL  74;  40  GaL  445;  Page 
V,  Williams,  June  10, 1880, 5  Pac.  G.  L.  J.  490. 

Equity,  control  over  judgment  in— vacating  for  fraud,  13  CaL  558; 

Code  Civ.  Pboo.— 15. 
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21  Cal.  442:  relief,  when  none  at  law,  3  GaL  UOs  5  CaL  407;  6  GaL  22;  7 
CaL  33;  14  GaL  157;  20  GaL  114:  foreclosure,  see  MOHTOAoa. 

Execution— S3  Gal.  S57. 

Generally— 2  GaL  194;  8  GaL  115;  7  GaL  135;  14  GaL  201;  17  GaL  285;  40 
Gal.  445;  41  Gal.  17.  312;  43  GaL  253:  45  Gal.  53;  47  GaL  627;  48  Gal.  562;  49 
GaL  346;  and  see  Disobetiok,  justiob,  Libbbalitt,  an4  Tbbms, 
in/ra. 

Immaterial— see  Jubtiob. 

Judgment— Correction  eft  see  Nitko  pbo  Tnxro,and  5  Gal.  492;  45 
Gal.  64;  53  Gal.  88.  Amendment  of  pleadings  after ^  31  Gal.  195;  40  CaL  445. 
47  Gal.  608;  48  GaL  171.  Relief  from:  vacating,  see  Dbfault,  opening, 
and  5  CaL  80:  47  Gal.  619;  49  Gal.  266;  50  Gal.  160;  53  CaL  197:  modify- 
ing, 47  Cal.  25d ;  49  Gal  233 :  equity,  control  over,  see  Equity. 

Justice— substantial.  In  furtherance  of.  5  CaL  119;  17  CaL  285;  22  GaL 
231;  30  Gal.  321;  88  CaL 75;  46  GaL  327;  47  CaL 428. 
LiberaUt7-as  to,  2  GaL  194;  18  GaL  349;  23  Gal.  81 ;  88  GaL  163. 

LimitationB— statute  of,  amendment  by  pleading,  see  Plbadiko, 
under  Limitations  Gbnbrallt,  sec.  Si2n. 

Mistake— relief  from,  see  Dbfault,  opening,  and  JtrnGHENT; 
also,  Bichardson  «.  Mnssey,  Feb.  23rd,  1880, 5  Fac.  G.  L.  J.  70. 

Mortgage— and  foreclosure,  16  GaL  461 ;  49  CaL  678;  52  GaL  656. 

Nunc  pro  tunc— entry,  9  GaL  851;  27  GaL  491;  and  see  BboobiJ, 
Tebm  of  Coubt. 

Oversights— of  counsel,  38  GaL  163. 

Party,  name  of— see  Amendment  under  Parties  generally,  sec. 
367n,  also  1  Gal.  172. 175, 191. 410;  2  Cal.  237;  9  GaL  66;  13  CaL  70, 558;  16 
Cal.  9;  48  CaL  434;  49  CaL  306;  60  Gal.  258;  61  Gal.  153;  53  Cal.  88. 

Plefiding— sec.  472n. 

Process— 2  GaL  193;  53  GaL  557. 

Record— see  JUDGMENT,  and  Tebm  of  Goubt;  also,  8  GaL2.U;  4 
Gal.  331;  9  Gal.  173, 851;  19  CaL  127;  20  GaL  682;  27  GaL  491;  46  GaL  118. 

Beferee— no  power  to  allow,  when,  2  GaL  197. 

Return— of  officer,  23  GaL  81. 

Term  of  court- After  expiration  of,  formerly,  see  Adjoubnmbnt, 
sec.  33,  note  on  Jubisdiotion  and  Tbbms,  sec.  78n;  also,  2  GaL  583; 
a  Gal.  255;  4  GaL  106,280:  6  GaL  407:  0  GaL  173;  19  GaL  127,708;  20  CaL  109, 
632;  25  Gal.  17;  28 Cal.  835;  30  GaL  197;  51  GaL  118. 

Terms— allowance  on,  generally,  49  GaL  308:  for  opening  default,  21 
Gal.  443 ;  36  Cal.  288;  41  CtQ.  17 ;  48  GaL  562;  49  GaL  33, 101. 

Verifying— amendment  by,  see  sec.  446n. 

Waiver— by  amending,  14  GaL  25:  by  declining  to  amend,  24  CaL  633; 
36  Cal.  112;  50  GaL  499:  by  resisting  amendment,  10  Gal.  847:  of  amend- 
ment by  answering,  42  Cal.  227. 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  used— 2  Cal.  562:  14  Gal.  119:  27  Gal.  99;  40  Cal.  490; 
42  GaL  227, 677;  45  GaL  682;  60  Gal.  205, 685;  HcCreery  v.  Everdlng,  Feb. 
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14th,  ]  880, 5  Pac.  C.  X.  J.  9 ;  Sberman  v.  HcCartby ,  March  8rd,  1880, 6  Pac. 
C.  L.  J.  58. 

§  475.  The  court  must,  in  every  stage  of  an  action,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceediugs 
which  does  not  affect  the  substantial  rights  of  the  parties, 
and  no  judgmeni;  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

Amendment— sec.  473n. 

Errors  not  prejudicial— see  sec.  657,  snbd.  In,  and  9  Cal.  269;  16  Gal. 
574;  20  Cal.  586:  31  Cal.  883;  32  Cal.  11, 145;  48  Cal.  846. 354;  51  Cal.  175;  52 
CiU.  171, 838;  63  Cal.  491. 557. 

§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decis- 
ion or  order.    [In  effect  July  1st,  1874.] 

dompntation  of  time— sec.  12n. 

Time  to  answer— sees.  433, 472, 473. 

Notice,  service  of— sec.  1010  et  seq. 

Orermling  demnxrer— Notice  of,  incorporating  in  record,  62  CaL 
S38» 
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TITLE  Vn. 

Of  the   Provisional   Remedies    in    Civil 

Actions. 

Chap.     I.  Arrest  and  Bail. 

n.  Claim  and  delivery  of  Personal  Property. 

m.  Injunction. 

IV.  Attachment. 

V.  Beceivers. 

VX  Deposit  in  Court. 
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CHAPTER  I. 
ARREST  AND  BAIL. 

rcscriboil  bf  tU»  Code, 

to  tba  Bbeftff,  BDd  flopr 
rdepoelt. 


bchuga  from  llaMllCy. 


§  47a  No  person  can  bo  atreated 

ept  as  prescribed 

a  this  Code. 

fpSmSfffieC" 

e^d  from,  CoasL  Cal 

■^"f^-'i?^;.""'^ 

at  Ke  Coiiet.  CaL  art.  1, 
He  ezeat-MCol.tea. 

§  47S.  The  defendant  maj  ba  arrested,  aa  hereinafter 
prescribed.  Id  the  following  cases; 

1.  In  an  action  for  tbe  recovery  of  money  or  damages 
on  a  cause  of  actios  arisin);  upon  contract,  axpress  or 
implied,  when  the  defendant  is  abonc  to  depart  from  the 
State  nitb  intent  to  defraud  Lis  creditors: 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
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property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
Si  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  x>ersonal 
property  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been  concealed,  removed,  or  disposed  of, 
to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st,  1874.] 

Arrest^generally,  2  Cal.  609;  3  Cal.  377;  8  Cal.  87. 

Subdivision  1.  Oontract,  express  or  implied— see  Civil  Gtxle, 
sees.  1020. 1621. 

Subdivision  2.  Agent's  misappropriation— 1  Cal.  346;  8  Cal.  624. 

Subdivision  3.   Claim  and  deUver7— generally,  see  sec.  509  et  seq. 

Subdivision  4.  Fraud— 1  Cal.  440;  6  Cal.  61, 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Order— generally,  3  Cal.  377;  6  Cal.  57, 318;  10  Cal.  411. 

Affidavit— requisites  of,  2  Cal.  607. 

§  482.  Before  making  the  order,  the  judge  must  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
sureties  in  an  amount  to  be  ff^ed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain  by^ 
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reason  of  the  arrest,  if  the  same  be  wrongful,  or  without 
sufficient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  the 
clerk  of  the  court.    [In  effect  July  1st,  1874.] 

Undertaking— generally » sees.  941n,  1057;  also  see  sees.  259,  subd.S, 
and581,.sabd.l. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  county  where  the 
defendant  may  be  tound,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 

Order  of  arrest— when  may  be  made,  6  GaL  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  of  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
charged by  law. 

§  486.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  m  the 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issued  to  enforce  the  judgment  therein,  or  that 
tbey  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail— effect  of,  as  waiver,  6  Gal.  50:  qualiflcations  of,  sees.  494, 1057; 
soreties,  complaint  against,  45  Gal.  252. 

§  488  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in 
their  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested. 

Surrender  of  defendant— 5  Gal.  93;  8  Gal.  652. 

§  489.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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charged,  may  themselves  arrest,  or,  by  a  written  aathor- 
ity  indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defend- 
ant by  the  sheriff,  or  upon  his  delivery  to  the  sheriff  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exoner- 
ated, if  such  arrest,  delivery,  or  surrender  take  place-  be- 
fore the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within 
ten  days  after  judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Bail— liability  of,  6  Cal.  57. 

Judgment— within  ten-days  after,  8  Cal.  5*A. 

§  490.  If  the  bail  neglect  or  refuse  to  pay  the  judg- 
ment within  ten  days  after  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  tor  the 
amount  of  the  original  judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process. 

§  492.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  file  the  order  of  arrest  in  the  office  of  the 
clerk  of  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  undertaking  he 
must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

493.  Within  five  days  after  the  jreceipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  the 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

§  494.  The  qualifications  of  bail  are  as  follows : 
1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  state. 
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2.  Bach  must  be  worth  the  amount  specified  in  the  order 
of  the  arrest,  or  the  aniount  to  which  the  order  is  reduced, 
35  provided  in  this  chapter,  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  Justify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
bail.    [In  effect  July  1st,  1874.] 

Qnalifications— of  bail,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  plaintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, lll:iay  think  proper.  The  examination  must  be  re- 
duced to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff. 

Justification— sec.  259,  subd.  3;  10  Cal.  189. 

§  496L  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  is  thereupon  exonerated  from  liability. 

Oonrt  commissioners— power  as  to  bail,  sec.  259,  subd.  3. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  bail 
be  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  must  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  coiirt~«ec8. 072-574, 2104. 

§  496.  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
ing the  same  two  certificates  of  such  payment,  the  one  of 
which  he  shall  deliver  to  the  plaintiff 's  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  official 
bond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

Sheriff— penalty  for  non-payment,  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
last  sections,  bail  may  be  given,  and  may  justify  upon 


g§  500-4  .  ABBB8T  AND  BAIL.  17S 

notice,  at  any  time  before  judgment ;  and  on  the  filing  of 
the  undertaking  and  justification  with  the  clerk,  the 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  Where  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  the  recovery  of  a  judgmnent  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any, 
to  the  defendant.  If  the  judgment  is  in  favor  of  the  de- 
fendant, the  clerk  must,  under  like  direction  of  the  court, 
refund  to  him  the  whole  sum  deposited  and  remaining 
unapplied. 

§  501.  If,  after  being  arrested,  the  defendant  escape  or 
is  rescued,  the  sheriff  is  liable  as  bail;  biit  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

.  §  502.  If  a  iudgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  for  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  oi  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affida- 
vits or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  Ist,  1874.] 

Defendant's  waiver— 6  CaL  57. 

Motion  to  vacate  arrest— 1  Cal.  347;  8  Cal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must 
be  vacated ;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  ue  reduced. 

Discharge— no  rearrest  after,  2  Cal.  609. 
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CHAPTER  n. 

CIiAIM   AND   DELIVERS  OF   PERSONAL 

PROPERTY. 

S  509.  Delivery  of  personal  property,  wben  It  may  be  claimed. 

S  510.  Affldavit  and  its  reqnlsltes. 

S  511.  ReqQlsition  to  shertflF  to  take  and  deliver  the  property. 

S  512.  Security  on  tlie  part  of  the  plaintiff  and  proceedings  in  serving 

S  513.  Exception  to  sureties  and  proceedings  thereon,  or  on  failure  to 
excent 
Defendant/when  entitled  to  redeliver^'. 
Justification  of  defendant's  sui'eties. 
QualiAcation  of  sureties. 

Property,  how  taken,  when  concealed  In  building  or  inclosure. 
Pi'operty,  how  kept. 
Claim  of  property  by  third  person. 
Notice  and  affidavit,  when  and  where  to  be  filed. 
Actions  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issuing  the 
Bummons,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 

Recovery  of  possession— of  personalty.  Code  remedy  for,  27  Cal. 
465;  38  Cal.  583 ;  53  Cal.  433. 

Olaim  and  delivery— optional,  38  Cal.  583;  generally,  3  Cal.  409;  11 
Cal.  262;  14  Cal.  410;  22  Cal.  139;  27  Cal.  451;  28  Cal.  605;  34  Cal.  G45;  36 
CaL  110;  38  Cal.  507, 583. 

§  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing:  * 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure. 

6.  The  actual  value  of  the  property. 
Jastices'  conrts>-sec.  510  et  seq.;  made  applicable  to,  sec.  870. 
Subdivision  5.  Value— incorrect  stated  In  affidavit,  sec  473. 
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§  511.  The  plaiDtiff  or  his  attorney  may,  thereupon, 
by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may 
be,  to  take  the  same  from  the  defendant. 

Indorsement— 3  Gal.  469. 

§  512.  Upon  a  receipt  of  the  affidavit  and  notice,  with 
a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  approved  by  the  sheriff,  to  the  effect  that  they 
are  bound  to  the  defendant  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defend- 
ants, if  return  thereof  be  adjudged,  and  for  the  payment 
to  Iiim  of  such  sum  as  may,  from  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  must  forthwith  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody.  He  must,  without  delay,  serve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  is 
taken,  or  if  neither  can  be  found,  by  leaving  tnem  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suit- 
able age  and  discretion,  or  if  neither  have  any  known 
place  of  abode,  by  putting  them  in  the  nearest  post-office, 
directed  to  the  defendant. 

Seizure  of  property— 3  Cal.  112;  24  Cal.  147. 

Undertaking— liability  on,  4  Cal.  114;  7  Cal.  390;  8  CaL  448;  21  CaL 
280;  49  Cal.  302 :  title  not  affected  by.  11  Cal.  277 :  return  adjudged,  sees. 
627, 667:  dismissal  discharges,  sec.  581,  subd.  1. 

Sheriff's  duties— Political  Code,  sees.  4185, 4188,  and  generally,  sees. 
4175-4193. 

Value— incorrectly  stated  in  affidavit,  sec.  473. 

§  513.  The  defendant  may,  within  two  days  after  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 
Jnstiflca^on  of  sureties— 10  CaL  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiffi  the  defendant  may,  if  he  do  not  except  to 
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the  sureties  of  the  plaintiff,  require  the  return  thereof, 
upon  giving  to  the  sheriff  a  written  undertaking,  executed 
by  two  or  more  sufficient  sureties,  to  the  effect  that  they 
are  bound  in  double  the  value  of  the  property,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
^he  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered against  the  defendant.  If  a  return  of  the  property 
be  not  so  required  within  five  days  after  the  taking  and 
service  of  Botice  to  the  defendant,  it  must  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  519. 

Defendant's  snreties— liability  of,  7  Cal.  568;  also  compare  sec.  512n; 
and  as  to  undertakings  generally,  see  sec.  841;  quallflcations  of  sure* 
ties,  sec  1057. 

§  515.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same 
manner  as  upon  bail  on  arrest;  and  upon  such  justifica- 
tion the  sheriff  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  tlie  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time ;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plaintiff. 

See  sec.  513n. 

§  516.  The  qualification  of  sureties  must  be  such  as 
are  prescribed  by  this  Code,  in  respect  to  bail  upon  an 
order  of  arrest. 

Sureties— qualifications  of,  sec.  1057. 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession  |  and,  if  necessary,  he  may 
calf  to  his  aid  the  power  of  his  county. 

For  this  and  remaining  sections,  see  Shesiff's  Dutibs,  sec.  512n. 

§  518.  When  the  sheriff  has  taken  property,  as  in  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
the  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  Iris  agent,  and  such  person 
make  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
CoDB  Crv.  Pboo.— 16. 
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sion  thereof,  stating  the  grounds  of  such  title  or  right, 
and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintifir.  on  demand  of  him  or  his  agent,  in- 
demnify the  sheriff  against  such  claim,  by  an  undertak- 
ing* hy  two  sufficient  sureties;  and  no  claim  to  such  projv 
erty  by  any  other  person  than  the  defendant  or  his  agent 
is  valid  against  the  sheriff  unless  so  made. 

§  520.  The  sheriffmustfilethenotice,  undertaking,  and 
affidavit,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court, in  which  the  action  is  pendine,  within  twenty 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Code  is  repealed.  [In  effect  July  1st,  1874.] 
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CHAPTER  in. 
INJUNCTION. 

!525.  Injunction,  what  it  is  and  who  may  grant  it. 
526.  'Xvben  It  may  be  granted. 
a27.  At  what  time  It  may  be  granted,  and  wliat  l3  required  to  ob- 
tain It. 
S  S28.  Injunction  after  answer. 
S  529.  Security  upon  injunction. 

§  530.  Order  to  show  cause  why  injunction  should  not  be  aranted. 
S  531.  Injunction  to  suspend  business  of  a  corporation,  now  and  by 

whom  granted. 
S  532.  Motion  to  vacate  or  modify  injunction. 
§  533.  When  to  be  vacated  or  modified. 

§  525.  An  inrjunction  is  a  writ  or  order  requiring  a  per- 
son to  refrain  from  a  particular  act.  It  may  be  granted 
by  the  court  in  which  toe  action  is  brought,  or  by  a  judge 
tliereof ;  and  when  made  by  a  judge,  it  may  be  enforced 
as  an  order  of  the  court.    [In  effect,  March  9th,  1880.] 

Injnnction  generally— form  of,  10  Gal.  847 :  definition,  see  Wkit,  sec. 
51n,  and  Ordbb,  soc.  1003:  scope  and  function  of,  sec.  526n:  kinds  of, 
see  infra:  receiver  at  same  time,  28  CaL  577,  sec.  564:  disobedience  to, 
is  contempt,  sees.  1209, 1210:  limitations,  how  affected  by,  sec.  356:  pro- 
ceedings to  obtain,  sees.  527  to  531 :  vacating  or  modifying,  sees.  532, 533. 

Injtuiction,  kinds  of— provisional  or  preliminary,  also  called  tem* 
porary,  sec.  525  et  seq.^  sec.  528,  subds.  2  and  3,  including  interim  Injunc* 
tion,  sec.  530n:  permanent  or  final,  (including  limited  and  perpetual) 
sec.  526,  subd.  1. 

Oonrts  and  judges— power  to  grant  injunction,  on  any  day,  sees.  76, 
134:  at  chambers,  see.  166;  court  commissioners  not  empowered  to 
issue,  sec.  259,  subd.  1. 

Oonnty  judge— auxiliary  power  of,  before  amdt.  1880, 6  Cal.  88. 449; 
12  Cal.  441;  23  Cal.  464;  27  Gal.  151. 

§  526.  An  injunction  may  be  granted  in  the  following 
(Tases : 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  oi,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury 
to  theplaintilN 

3.  When  it  appears  during  the  litigation  that  the  defend- 


ant  is  doing,  or  threatens,  or  is  abont  to  do,  or  is  procniliig 
<ir  suSeriDi;  to  be  doDO,  Bome  act  in  violation  of  the  plaint- 
iffs  riglita.  reapeciing  the  subject  of  the  action,  and  tend- 
ing to  lender  the  juagment  ineffectual. 
Injunction,  BoopB^andlhuctlonof— ^Aiera;/y,eQultaJ>1flillscretloii 

prompt  spp]  icatioi 


Final  InJonctiDn— Ke  PBBVEnTIVB  BBLIBF. 
!.   Irrsparabls  Injnir— 3  Col.  241, 3M!  «  Cal. 


Waits— s^nerally,  34  Cak,  lA:  durlDS  foKclo&ure,  sec.  719. 

Tazu— «DkilDliii{  RoUectlou,ml(a, sales. etc.,:  Cal. IS.^i  «Cb1.41:  11 
Cil.HI.SWriaCal. 771,398,199:  UCal.mi  19CaL307;  3aCal.7gi  M^al. 
4M;  «  CaL  MI;  U  Oil  m  U  CU.  Mi  M  ObI.  «X. 

IVasd-lB  C(L  U»i  n  Cd.  H;  tt  Gal.  M,  »8. 

nMpaBi-BGiLlH;TOd.nO:  MCal.Hli  13Giil.3te:  MCaL20ei  IT 
CaLITl:  MC^tM.m.Ml;  nClL649;  nCsLSKr  39  CiU.47«;  31  Cal- 
nt! .«  C*l.  W;  HI  OaL  ll»i  8!  Csl.  >2Si  and  sea  Wabte,  BDbds.  I  and  3. 

§  527.  The  injunction  ma;  ba  granted  at  the  time  of 
issuing  tbe  aumnions  upon  the  complaint,  and  at  any  time 
aftemaiil,  before  judgment,  upon  affidavits.  The  com- 
plaint in  the  one  case,  and  the  nfBdavits  in  the  other,  must 
show  satisfactorily  that  sufBcient  grounds  exist  therefor. 
No  iniunction  can  be  granted  on  the  complaint  unless  it 
is  verified.  When  granted  on  the  complaint,  a  copy  of  tbe 
complaint  and  veriUcatioQ  attached  inust  be  served  with 
tbe  injunction;  when  granted  upon  afSdavit,  a  copy  of  the 
affidavit  must  be  served  with  the  injunction. 

Oomplalul— lor  InJnacUon,  23  CsL  362:  U  CaL  fi2;  U  CsL  391,  419: 
TBiUcBllonof,  sec.  449:  preseniliig  in  odvuice  of  autig,  12  CaL  197. 

Afflda»iis-ni)on,  33  Cal.  i^. 

PTBllioinsrf  InJoncUon— tliicretionary  powon  aa  to,  M  CaL  544;  (Q 

SsrvicB— modeoriflOl.  388:  bTsherUr,iee  BherUTs  Dutlei.PoIltl- 


nolle  of,  IflCal.  388:  brsher 
■a.  tl7W191 :  olUer  noflM  o( 
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order  to  show  cause;  but  in  such  case  the  defendant  may 
be  restrained  until'  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

Injunction  sifter  answer-^  Cal.  449;  22  Cal.  362;  35  Cal.  52. 

'  Restraiziing  order-«ee  Iittebih  Injunction,  sec.  530fi. 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  '\ 
county,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  specilied,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  Within  five  days  after  the  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
sufficiency  oi  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  WhMi 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  di- 
fendant  of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 

S  lace 'appointed,  the  order  granting  an  injunction  shall  be 
issolved.    [In  effect  AprillSth,  1880.] 

Undertakings— G^encra;/;/,  sec.  941n;  returned  on  dismissal,  sec.  581, 
subd.  1.  Sureties f  qualifications  of,  sec.  1057;  justification  of,  sec.  4^)5, 
also  sec.  2SI&,  subd.  3. 

Undertaking  on  injunction— order  Ihoperatlve  until  given,  1  Cal. 
396;  12  Cal.  106 :  UablUty  on,  4  Cal.  384 ;  10  Cal.  351 ;  13  Cal.  585, 588 ;  15  Cal. 
11;  18  Cai.  625;  28  Cal.  542;  37  Cal.  34;  45  Cal.  302:  Bustameate  v.  Stew- 
art,  July  2d,  1880,  5.  Pac.  C.  L.  J.  592;  generally,  see  2  Cal.  245;  3  Cal. 
216;  6  C»l.  399;  25  Cal.  169. 

§  530.  If  the  court  or  judee  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made  re- 
qiiiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted;  and  the  defend- 
ant may,  in  the  meantime,  be  restrained. 

Interim  injunction— rf«f ratniff (/ order,  period  of ,  13  Cal.  585;  15  Cal. 
109:  bond,  aee  1  Cal.  397;  12  Cal.  106;  also,  see  generally,  18  Cal.  206. 

§  531.  An  injunction  to  suspend  the  geneial  and  ordi- 
nary business  of  a  corporation  cannot  be  granted  except 
by  the  court  or  a  judge  thereof;  nor  can  it  be  granted 
without  due  notice  of  the  application  therefor  to  the 
proper  officers  or  managing  agent  of  the  corporation,  ex- 
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cept  when  tlie  people  of  this  State  are  a  party  to  the  pro- 
ceeding. 
Courts  and  judges— power  to  grant  Injunction,  see  sec.  S25i». 

§  532.  If  an  injunction  be  granted  without  notice,  the 
defendant,  at  any  time  before  the  trial,  may  apply,  upon 
reasonable  notice  to  the  judge  who  granted  the  injunction, 
or  to  the  court  in  which  the  action  ia  brought,  to  dissolve 
or  modify  the  same.  The  application  may  be  made  upon 
the  complaint  and  the  affidavit  on  which  the  injunctiou 
was  granted,  or  upon  affidavit  on  the  part  of  the  defend- 
ant, with  or  without  the  answer.  If  the  application  be 
made  upon  affidavits  on  the  part  of  the  defendant,  but 
not  otherwise,  the  plaintiff  may  oppose  the  same  by  affi- 
davits or  other  evidence,  in  addition  to  those  on  which  the 
injunction  was  granted. 

Dissolution,  generally— practice  on,  35  Cal.  66:  on  appeal,  wben,  4 
Gal.  70:  reviving  order  on,  15  Cal.  88:  formerly  before  county  judge,  23 
Cal.  464;  and  see  sec.  625n:  without  notice,  when,  sec.  937;  12  Cal.  440: 
where  continuance  unnecessary,  44  Cal.  185;  see,  also,  8  Cal.  268;  9  Cal. 
5!»;  12  Cal.  441;  22  Cal.  479;  29  Cal.  124. 

Dissolution  on  complaint  and  answer— 6  Cal.  452;  23  Cal.  82;  38 
Cal.  637;  39  Cal.  166;  42  Cal.  457;  45  Cal.  186;  52  CaL  277. 

Dissolving  on  affidavits— 15  Cal.  116;  35  Cal.  52;  39  Cal.  511;  44  Cal. 
184;  49  Cal.  359;  Farrott  v.  Floyd,  April  17th,  1880. 

§  533.  If  upon  such  application  it  satisfactorily  appear 
that  there  is  not  sufficient  ground  for  the  injunction,  it 
must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 
extent  of  the  injunction  is  too  great,  it  must  be  modified. 

See  sec.  532n. 
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CHAPTER    IV. 

ATTACHMENT. 

S  537<  Attachment,  when  and  In  what  cases  may  Issnc. 

S  538.  Affidavit  for  attachment,  what  to  contain. 

I  539.  Undertaking  on  attachment. 

§  510.  Writ,  to  whom  directed  and  what  to  state. 

§  541.  Shares  of  stock  and  debts  due  defendant,  how  attached  and  dis* 

posed  of. 
$  542.  How  real  and  personal  property  shall  be  attltched, 
§  543.  Attorney  to  give  written  instructions  to  sheriff  what  to  attach. 
§  544.  Garnishment,  when  garnishee  liable  to  plaintiff. 
S  545.  Citation  to  garnishee  to  appear  before  a  court  or  judge. 
§  546.  Inventory,  now  made.    Party  refusing  to  give  memorandum 

may  be  compelled  to  pay  costs. 
§  547.  Perishable  property,  bow  sold.   Accounts  without  suit  to  be 

S  54S.  Property  attached  may  be  sold  as  under  execution,  if  the  inter. 

est  of  the  parties  require. 
S  549.  When  property  claimed  oy  a  third  party,  how  tried. 
$  550.  Ifplalntlfl  obtains  judgment,  how  satisfied. 
S  551.  YTnen  there  remains  a  balance  due,  how  collected. 
S  552.  When  suits  may  be  commenced  on  the  undertaking. 
§  553.  If  defendant  recover  judgment,  what  the  sheriff  is  to  deliver. 
S  554.  Proceedings  to  release  attachment,  before  whom  taken. 
§  555.  Attachment,  in  what  cases  it  may  be  released  and  upon  what 

terms. 
§  556.  When  a  motion  to  discharge  attachment  may  be  made,  and  upon 

what  grounds. 
S  557.  When  motion  made  on  afKdavit,  it  may  be  opposed  by  affidavit. 
$  558.  When  writ  must  be  discharged. 
S  559.  When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  property 
of  the  defendant  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  unless  the  de- 
fendant give  security  to  pay  such  judgment,  as  in  this 
chapter  provided,  in  the  following  cases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payskble  in  this  State,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  anv 
pledge  of  personal  property,  or,  if  originally  so  secured, 
such  security  has,  without  any  act  of  the  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless ; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State.  [In  effect 
July  1st,  1874.] 
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Attachment,  generally— auzUlair  nature  of,  6  CaL  277:  statutory 
strictness  as  to,  9  Cal.262;  18  Cal.  155:  when  void,  13  Cal.441;  18  CaL 
878;  42  Cal,  135:  release  by  plalntifF,  effect  of,  32  Gal.  574:  malicious 
Issuance,  complaint  for,  50  cal.  115;  and  see  Sharp  v.  Miller,  March 
18th,  1880:  death  dissolves,  29  Cal.  359;  47  Cal.  622;  50  Cal.  365,  367:  of 
partnership,  does  not  dissolve  it,  52  Cal.  650:  dissolution  generaOyp 
sees.  556-558  and  notes:  sheriff's  duties,  sees. 540n,  542, 55u,  and  return, 
sees.  546,  559:  levy,  sec.  542n:  affidavit,  sec.  538n;  and  see  sec.  657: 
bonds,  sees.  539  and  note,  540n,  549n,  555  and  note :  garnishment,  sees. 
542, 543-545:  further,  see  Davidson  v.  Dallas,  8  Cal.  227;  Ibid.  570;  14  Cal. 
47;  21  Cal.  280;  23  Cal.  508;  35  Cal.  199;  42  Cal.  529. 

Issnance,  time  for— 9  Cal.  538;  38  Cal.  215. 

Property  of  defendant— 16  Cal.  399;  40  Cal.  391. 

Preventing  levy  by  connter-bond— see  sec.  540.  ^ 

Subdivision  l.  Contract- Express  or  implied,  not  applicable,  2  Cal. 
17;  28  Cal.  281:  33  Cal.  165:  must  be  indebtedness,  see  sec.  538,  subds.  1 
and  2 ;  52  Cal.  502 ;  53  Cal.  304.  For  direct  payment  of  money,  33  Cal.  165; 
50  Cal.  506;  51  Cal.  295.  Made  or  payable  in  this  State,  3  C^.  206.  Lien 
as  security  1 32  Cal.  55;  35  Cal.  202;  39  Cal.  549;  45  CaL  4. 

Subdivision  2.  Oontract— express  or  implied,  see  note  to  subd.  1. 
Residence— see  Political  Code,  sec.  52. 

§  538.  The  clerk  of  the  court  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  affidavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offe  or  counter-claims)  upou  a  contract,  ex- 
press or  Implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  personal  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of  the 

Elaintiff,  or  the  person  to  whom  the  security  was  given, 
ecome  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resident  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.    [In  effect  July  1st,  1874.] 

Duty  of  derk—^ee  Political  Code,  sec.  1032;  25  Cal.  202;  36  Cal.  210. 

Affidavit,  requisites  of— 4  Cal.  195;  38  Cal.  215;  41  Cal.  118:  also,  as  to 
section  generally,  see  7  Cal.  352;  8  Cal.  260;  13  Cal.  434;  18  Cal.  152;  35 
Cal.  199;  41  Cal.  117: "  or  if  originally  so  secured,"  construction,  Wllkie 
V.  Cohn,  54  Cal  212. 

§  539.  Before  issuing  the  writ  the  clerk  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
not  less  than  two  hundred  dollars,  and  not  exceeding  the 
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amount  claimed  bv  the  plaintiff,  with  sufficient  sureties, 
to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specilied  in  the 
undertaking.  Within  five  days  after  service  of  the  sum- 
mons in  the  action,  the  defendant  may  except  to  the  suffi- 
ciency of  the  sureties.  If  he  fails  to  do  so,  lie  is  deemed 
to  have  waived  all  objections  to  them.  When  excepted 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  live  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- 
pointed, the  clerk  or  judge  shall  issue  an  order  vacating 
'  the  writ  of  attachment.  [In  effect  March  30th,  1874.  See 
decision  of  Supreme  Court.] 

Undertaking,  generally— sees.  259,  subd.  3;  581,  subd.  1;  941n. 

Snreties— Jostiflcation  of,  sec.  495;  qualifications  of,  sec.  1087. 

Undertaking  on  attachiflent-fonn  of,7  Cal.  514;  44  Cal.  168:  when 
void,  2  Cal.  251;  damages  on.  1  Cal.  410;  extent  of  surety's  liability  on, 
49  Cal.  354;  repealed  enactment  of  1874,  see  Goodwin  v.  Buckley, 
ICarcb  nth,  1880. 

§  540.  The  writ  must  be  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  prop- 
erty of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
must  be  stated  in  conformity  with  the  complaint,  unless  . 
the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about 
to  be  attached ;  in  whicli  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  counties. 

Writ,  generally— sec.  51n. 

Sheriff,  dxMes  of— excused  only  by  written  directions,  Political 
Code,  sec.  4185;  12  Cal.  539;  when  released  by  stipulation,  53  Cal.  3; 
wbeu  must  show  process.  Political  Code,  sec.  4l88. 

Exemptions  from  ezecntion— sec.  690. 

Undertaking  to  prevent  attachment— form  of  counter-bond,  29 
Cal.  199;  liability  of  sureties,  sec.  941n;  17  Cal.  433;  29  Cal.  194:  com- 
plaint on  connter4)ond,  52  Cal.  604;  bond  for  release  after  appearance, 
sec.  555.   • 

§  541.  The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corporation  or  company,  to-' 
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Setber  with  the  interest  and  profit  thereon,  and  all  debts 
ue  such  defendant,  and  all  other  property  in  this  State 
of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares— how  attached,  sec.  542,  suM.  4. 
Debts  and  credits,  etc.— how  attached,  sec.  542,  subd.  5. 
Garnishment  generally— sees.  543-545. 

§  542.  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  must  execute  the  same  without  delay,  and  if 
the  undertaking  mentioned  in  section  five  hundred  and 
forty  be  not  given,  as  follows : 

1.  Beal  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached 
by  filing  with  the  recorder  of  the  county  a  copy  of 
the  writ,  together  with  a  description  of  the  property 
attached  ana  a  notice  that  it  is  attached,  and  by  leaving 
a  similar  copy  of  the  writ,  description,  and  notice  with 
an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  postmg  the  same  in  a  conspicuous  place  on  the  prop- 
erty attached. 

2.  Real  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  anjr  other  person,  or  standing 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  tiled,  m 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  deli\iery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 
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of  tbd  defendant  is  attached,  in  pursuance  of  such  Ttrrit. 
5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owing  such  debts,  or  having  in  his  pos- 
session or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Lev7  of  zttAcbxaent— Sheriff's  duties  as  to,  Whitney  v.  Butterfleld,  13 
Cal.  335;  19  Cal.  41 ;  25  Cal.  208;  29  Cal.  312.  Eaceessive,  must  not  be,  40 
Cal.  408.  Conduct  validating^  14  Cal.  50.  Onjoint  property t  compare  10 
Cal.  378.  Partnerships,  as  to,  8  Cal.  540:  13  Cal.  (i26;  *i2  CaL  194;  23  Cal. 
600;  and  compare  12  Cal.  198;  43  Cal.  119. 

Subdivision  1.  Real  property  in  defendant's  name— 8  Gal.  25; 
11  Cal.  247 ;  19  Cal.  45 ;  43  Cal.  206, 577. 

Subdivision  2.  Other  real  property— Z«via5/e  interest,  23  Cal.  64&; 
36Cal.313;45Cal.  162. 

Subdivision  3.  Personal  property,  manually  removable— ^f> 
tachment  lien,  officer's,  Civil  Code,  sec.  3057:  replevin,  does  not  affect, 
1 1  Cal.  262.  Leviable  interest,  in  pledged  property,  see  subd.  5;  In  mort- 

?aged  property,  ClvlJ  Code,  sees.  29fti-29i0;  in  crpps,  17  Cal.  541;  of  co- 
euant,51  Cal.  609:  of  lessee,  52  Cal.  319.  Custody  under  levy,  7  Cal. 
M9;  12  Cal.  412:  25  Cal.  556:  Rogers  v.  GiUmore,51  CaL  309.  Fraudulent 
tranters,  Civil  Code.  sees.  1224, 8431, 3432, 3439-42. 

Subdivision  4.  Stocks,  shares,  etc.,  garnishment  of— d  Cal.  186; 
7  CaL  162;  9  Cal.  78;  agent  of  corporation,  service  on,  38  CaL  153. 

Subdivision  5.  Debts  and  credits,  garnishment  of— debt,  wbat 
is,  3  CaL  363;  8  Cal.  540:  9  Cal.  24;  action  of  debt  as  test,  11  Cal.  342;  34 
CaL  81 ;  35  CaL  386:  and  compare  34  Cal.  293:  too  soon,  10  CaL  339:  too 
late,  12  CaL  92:  15  CaL  38:  and  compare  18  Cal.  438:  sheriff's  function,  1 
CaL  104 ;  49  CaL  658 :  as  to  pledge,  see  Treadwell  v.  Davis,  34  CaL  607. 

§  543.  Upon  receiving  information  in  writing  from 
the  plaintiff  or  his  attorney,  that  any  person  has  in  his 
possession  or  under  his  control  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  is  owing 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
credits,  or  other  property,  or  debts,  as  the  case  may  be, 
are  attached,  in  pursuance  of  such  writ. 
Sheriff,  duties  of— see  sec.  540n. 

§  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections, 
shall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  be  paid  to  the  sheriff,  liable  to  the 
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plaintiff  for  the  amount  of  such  credits,  property,  or 
debts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Garnishment,  effect  of— 8  Cal.  540;  9  Cal.  265;  18  Cal.  164;  21  Cal.  122; 
22  Cal.  667;  also,  see  2  Cal.  33;  5  CaL  118, 294;  U  Cal.  342;  34  CaL  601;  35 
Cal.  378, 392. 

Similar  provision  as  to  ezecntion— 4ec.  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  or 
having  in  his  possession  or  under  liis  control  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined 
on  oath  respecting  the  same.  The  defendant  may  also  be 
required  to  attend,  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oat  h. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal property,  containing  the  amount  and  description 
thereof. 

G-amishee— order  for  examination  of,  9  CaL  262;  examination  of ,  4 
Cal.  409;  discharge  of,  3  Cal.  253;  answer  of,  5  Cal.  118;  liability  of,  6 
Cal.  16;  11  Cal.  843. 

Defendant— scope  of  examination  of,  51  CaL  316. 

Compare— proceedings  supplementary  to  execution,  sees.  714-721. 

§  546.  The  sheriff  must  make  a  full  inventory  of  the 
property  attached,  and  return  the  same  with  the  writ.  To 
enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  The  party  refusing 
to  give  the  memorandum  may  be  required  to  pay  the 
costs  of  any  proceedings  taken  for  the  purpose  or  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 

Sheriff's  retarn-5  Cal.  53;  6  Cal.  85;  8  CaL  21 ;  11  CaL  238;  43  CaL  577. 

Sherlfi^s  dnties— sec.  540»,  36  CaL  105. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  the 
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action,  unless  sooner  subjected  to  execution  upon  another 
judgment,  recovered  previous  to  the  issuing  ot  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sherifi^s 
receipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attachiflbnt—sec.  548n. 

Ji  548.  Whenever  property  has  been  taken  by  an 
cer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in 
the  court,  to  abide  the  judgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  effect  March 
9th;  1880.] 
Sale  on  attaohment-49  Gal.  297. 

§  549.  If  any  personal  property  attached  be  claimed 
by  a  third  person  as  his  property,  the  sheriff  may  sum- 
mon a  jury  of  six  men  to  try  the  validity  of  such  claim, 
and  such  proceedings  shall  be  had  thereon,  with  the  like 
effect,  as  in  case  of  a  claim  after  levy  upon  execution. 

Sheriff '8  jiir7-4ee  sec.  689 ;  8  GaL  227. 

Indemnitjrbond— 8GaL227;  84  Gal.  629;  notice  to  sureties  on,  sec.^ 
1055. 

§  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has.  not  been  delivered  to^the  defendant  or 
a  claimant  as  liereinbef  ore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
issuing  of  the  attachment,  if  it  be  sufficient  for  that  pur- 
pose: • 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collected  by  him,  or  so  much  as  shall  be  necessary  to 
satisfy  the  judgment; 

2.  If  an^r  balance  remain  due,  and  an  execution  shall 

have  been  issued  on  the  judgment^  he  must  sell  under  the 

execution  so  much  of  the  propertv,  real  or  personal,  as 

may  be  necessary  to  satisfy  the  balance,  if  enough  for 

that  purpose  remain  in  his  hands.    Notices  of  the  sales 

must  be  given,  and  the  sales  conducted  as  in  other  cases 

of  sales  on  execution. 

Sheriff's  dnties  as  to  sale— sec.  540n:  8  Gal.  570;  9  Gal.  588;  14  GaL 
666;  26  GaL ^542. 

CODE  Grv.  PboO.— IT. 
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Disposition  of  proceeds— liability  of  officer,  Political  Code,  sec. 
4181 ;  6  Cal.  196 :  10  Gal.  486 ;  28  Gal.  286 :  creditor's  rigbts,  21  CaL  172 ;  and 
genentlly,  see  6  Cal.  376;  SO  CsU.  114. 

Sales  on  ezecation— sees.  69S^-700. 

§  551.  If,  after  selling  all  the  property  attached  by 
him  remaining  in  his  hands,  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  col- 
lected by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  shall  remain  due,  the  sheriff  must 
proceed  to  collect  such  balance  as  upon  an  execution  in 
other  cases.  Whenever  the  judgment  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand,  must  deliver 
over  to  the  defendant  the  attached  property  remaining  in 
his  hands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Sorplvs— 7  Cal.  144;  and  see  sec.  540». 

Payment  of  judgment— 45  CaL  616. 

f552.  If  the  execution  be  returned  unsatisfied  in 
ole  or  in  part,  the  plaihtifE  may  prosecute  any  under- 
taking given  pursuant  to  section  hvo  himdred  and  forty, 
or  section  five  hundred  and  fifty-five,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution. 
Counter-bond  to  prevent  attachment— sec.  540n;  6  CaL  277. 
Bond  for  release  after  appearance— sec.  555n. 

§  553.  If  the  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriiT,  and 
all  the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent ;  the  or- 
der of  attachment  shall  be  discharged,  and  the  property 
released  therefrom. 

Attachment  dissolved— by  judgment  for  defendant,  29  CaL  316. 

^  554.  Whenever  the  defendant  has  appeared  in  the 
action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  ap^ 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the 
judge  thereof,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part ;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  upon  the  justification 
of  the  sureties  on  the  undertaking,  if  required  by  the 
plaintiff.    [In  effect  March  9th,  1880.1 

Appearance— sec.  1014. 

Bond  to  discharge  attachment— sec.  555n. 
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§  555.  Before  makinf^  such  order,  the  court  or  judge 
must  require  an  undertaking  on  behalf  of  the  defendant, 
by  at  least  two  sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  tlie  full 
value  of  the  property  released.  The  court  or  judge  mak- 
ing such  order  may  fix  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  toe  same  may 
be  appraised  bv  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.  The  sureties  may  be  required 
to  justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.  [In  effect 
July  1st,  1874.] 

ITndertakingB,  generally— sees.  259,  subd.  3;  495;  581,  subd.  1;  941n, 
1067. 

Undertaking  to  release  attachment— liability  of  sureties,  6  Cal.  651; 
0  Cal.  501 :  18  Cal.  339;  26  Cal.  535;  29  Cal.  194;  effect  of,  Hardlnff  v.  Ml* 
near,  April  6tli,  1880;  counter-bond  to  prevent  attacliment,  sec.  d40n. 

§  556.  The  defendant  may  also  at  any  time,  either  be- 
fore or  after  the  release  of  the  attached  property,  or 
before  any  attachment  shall  have  been  actually  levied, 
apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  a  judge 
thereof,  that  the  writ  of  attachment  be  discharged  on  the 
ground  that  the  same  was  improperly  or  irregularly 
issued.    [In  effect  March  9th,  1880.] 

Dissolntion— points  of  irregularity  must  be  specified,  10  Cal.  337; 
Incurable  informality  essential,  33  Cal.  168;  not  when  undertaking  is 
sufftcient,  Goodwin  v.  Buckley,  March  11th,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

§  558.  If,  upon  such  application,  it  satisfactorily  ap- 
pears that  the  writ  of  attachment  was  improperly  or  ir- 
regularly issued,  it  must  be  discharged. 

§  559.  The  sheriff  must  return  the  writ  of  attachment 
with  the  summons,  if  issued  at  the  same  time ;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 
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hifl  proceedings  indorsed  thereon  or  attached  thereto;  and 
whenever  an  order  has  been  made  discharging  or  releas- 
ing an  attachment  upon  real  property,  a  certified  copy  of 
such  order  may  be  filed  in  toe  offices  of  the  county  re- 
corders in  which  the  notices  of  attachment  have  been 
filed,  and  be  indexed  in  like  manner.  [Approved  March 
3rd,  1876.] 

Sheriff's  duties— sec.  040n. 

Sheriff's  retnm— sec.  546n. 

Notices  of  attachment  filed— sec.  542,  snbds.  1  and  2. 


197  RECEIVERS.  §  564 


CHAPTER  V. 
RECEIVERS. 

§  564.  Appointment  of  receiver. 

§  065.  Appointment  of  receivers  upon  dlssolntlon  of  corporiation. 

a  566.  Who  Shall  not  be  appointed. 

§  667.  Oath  and  undertaking. 

§  568.  Powers  of  receivers. 

§  66^.  Investment  of  funds. 

§  564.  A  receiver  may  be  appointed  by  tlie  court  in 
which  an  action  is  pending,  or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  proi)erty 
or  fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
juted ; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
•appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  npt  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  tne  pendency  or 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment; 

6.  In  the  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity. 

ReOeiver  generally— appointment  of,  3  Gal.  386;  custody  of,  8  Cal. 
540;  0  CaL28.  Becent  leading  cases:  French  Bank  Case,  53  Cal.  495; 
BateiAan  v.  The  Superior  Court,  etc.,  March  6th,  1880.  Further,  see 
5  Cal.  494;  S  Cal.  306;  16  Cal.  146;  22  Cal.  191;  25  Cal.  11;  35  Cal.  476. 

Action,  when  pen<Ung~8ec.  1049. 
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Power  of  jadge— at  chambers,  sees.  166, 176;  of  court  commlssioiier, 
sec.  299;  of  county  jud^e,  as  to  receivers,  before  Const.  1879,  see  13 
Cal.  639. 

Subdivision  l.  Yendor,  creditor,  partner— as  to  last,  see  3  CaL 
S83. 

Party  applying— 53  CaL  553. 

Danger  of  loss  or  injnry— see  3  Cal.  386. 

SUBDIVISION  2.  Foreclosore— before  this  statute,  6  Cal.  99. 

Subdivisions  3  and  4.  After  judgment— 26  Cal.  447. 

Subdivision  5.  Corporation— insolvent,  see  French  Bank  Case,  53 
Cal.  495;  dissolved,  see  sec.  565. 

SUBDIVISION  6.  Equity  usage— French  Bank  Case,  53  CaL  495; 
Bateman  v.  Superior  Court,  March  6th,  1'880. 

§  565.  Upon  the  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
iness, on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  tne  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
shall  remain  over,  among  the  stockholders  or  members. 
[In  effect  March  9th,  1880J 

Dissolution— /nvoJun^an/,  Civil  Code,  see  sees.  399,  400,  and  this 
Code,  sec.  802  et  se^.    Voluntary,  sec.  1227  et  seq.,  post, 

§  566.  No  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  filed  with  the  clerk.  If  a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaking  with  sufficient  sureties,  in  an 
amount  to  be  fixed  by  the  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.  [In  effect  July  1st, 
1874.] 

UndertakingB  generally— see  sec.  555n. 

§  567.  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  with  one 
or  more  sureties,  approved  by  the  court  or  judge,  execute 
an  undertaking  to  such  person,  and  in  such  sum  as  the 
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court  or  jndge  may  direct,  to  the  effect  that  he  will  faith* 
fully  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  receiver— Political  Code,  sees.  981,  982,  and  sees.  947-466, 
generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
such  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

Dnties  of  receiver— 6  Cal.  475;  15  GaL  207;  26  Cal.  448. 

§  569.  Funds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 
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CHAPTER  VI. 
DEPOSIT  IN  COURT. 

§  572.  Deposit  in  court. 

§  573.  Money  paid  to  clerk  must  t>e  deposited  with  county  treasurer. 

§  574.  Manner  of  enforcing  the  order. 

§  572.  When  it  is  admitted  by  the  pleadinfi^,  or  shown 
upon  the  examination  of  a  party,  that  he  has  in  his  pos- 
session, or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  litigation, 
is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  due  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub- 
ject to  the  further  direction  of  the  court. 
Money— must  be  In  party's  possession,  61  GaL  443. 

§  573.  If  the  money  is  deposited  in  court,  it  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  official  bona. 

Deposit  with  clerk— sec.  2104. 

Money  in  treasurer's  hands— liable  to  taxation,  SO  Cal.  242. 

§  574.  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or 
other  thing,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 

Punishing  the  disobedience— contempt,  sec.  1209;  51  Cal.  442. 

Sheriflfs  duties— as  to  ofQcial  moneys,  Political  Code,  sec.  4181. 
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CHAPTER  I. 

JUDGMENT  IN  GENERAL. 

$  577.  Judgment  defined. 

§  578.  Judgment  may  be  for  or  against  one  of  the  parties. 

S  579.  Judgment  may  be  against  one  party  and  action  proceed  as  to 

others. 
I  580.  The  relief  to  be  awarded  to  the  plaintiff. 
I  581.  Action  may  be  dismissed  or  nonsuit  entered. 
S  582.  All  other  Judgments  are  on  the  merits.        \ 

§  577.  A  judgment  is  the  Unal  determination  of  the 
rignts  of  the  parties  in  an  action  or  proceeding. 

Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 
on,  sec.  696;  estoppel  as  to,  sec.  1908;  generally,  664n;  nonsuit,  of,  sec. 
581;  pleadings,  on,  sec. 582;  on  trial  by  court,  sec.  633;  on  trial  by  jury, 
sec.  m.  See  also,  1  Gal.  134;  9  Gal.  173;  12 Gal. 467 ;  14  Gal.  11/ ;  18 Gal.  625; 
21  Gal.  151;  27  Gal.  228;  31  Gal.  273;  33  Gal.  474;  34  Gal.  391;  35  Gal.  550;  36 
Gal.  230;  37  Gal.  282, 437, 458;  39  Gal.  639;  46  Gal.  208. 

§  578.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintins,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Parties  to  judgments— adding  and  striking  out,  sees.  389,473n;  ser- 
vice  on  less  than  all,  sees.  388, 414;  joint  defendants,  sees.  383, 989. 

Judgments  for  or  against  some^liability  of  part,  1  Gal.  167;  6  Gal. 
176: 18  Gal.  400,402;  39  Gal.  95,412:  waiver  as  to  joinder,  8ec.434, 8Gal.  514; 
21  Gal.  635;  42  Gal.  335;  47  Gal.  221;  and  as  to  trespass,  apportioning 
damages,  etc.,  see  7  Gal.  152;  8  Gal. 514;  49  Gal.  155;  McGool  v.  Mahoney, 
April  6th,  1880:  nonsuit  as  to  some  parties,  sec.  58ln. 

§  579.  In  an  action  against  several  defendants,  the 

court  may,  in  its  discretion,  render  judgment  against  one 

or  more  of  them,  leaving  the  action  to  proceed  against  the 

others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  judgment  against,  2  Gal.  89;  10  Gal.  511: 
Diggins  V.  Keay,  April  7th,  1880.  See  also.  Several  Jxtdgment,  and 
Joint  Debto&s,  tnfra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  989,  and  see  Several 
JXTDOMXNT,  infra. 

Several  judgment— when  proper:  ^evera^  2ta&t7t7y,  where,  though 

defendants  joined,  sec.  383;  1  Gal.  191, 470.  Joint  and  several  Habilityj 
where,  9  Gal.  286 ;  29  Gal.  429.  Joint  liability,  where,  against  those  served 
only,  see  18  Gal.  899, 402;  39  Gal.  95:  60  Gal.  530.  Partners,  against,  see  2 
Cal.  89;  18  Gal.  397;  51  Gal.  184.   Ejectment,  in,  18  Gal.  219;  28  Gal.  26. 


er,  cannot  exceed  that  whicli  he  shall  have  de- 
manded In  hia  complaLnt :  but  in  any  other  case,  the  court 
may  (^ant  bim  any  reliel  conaistent  with  the  case  made 
by  the  complaint  and  smbiaced  within  the  iasue. 

BXTEHT   or   RELIEF. 
Dstanlt,  Jndemsnt  by— demHoa  of  complilnt  limits  reUef,  II  CaL 
19;  20  Cal.  »1,628:  2J  Cal.  6Mj  27  CiU.  IK;  29  C»l.  165;  34  C»l.  79;  but 

Judgment  wbsis  aniwar— £ilu/  cmifintdbii  eirntplaitit,  1  Csl.  179;  I 
CBl.2H;2SCil.2M;MCaI.  tSOjfil  Gil.  Ul.u;;  U  CsL  UO:  but  aaUag 
too  much  nllet,liarndeB,M(AI.SZI:  vemm  conllneg  luclnuent.S  Ca£ 
U2i  ndliuu  imt  piKrar  U  walnr,  a  CaL  IB;  anr  rellet  coTeiea  br 

IW;  n CiL lUilnonaaliK aaiDina.n GaL Ui  addlbg Interest, 28  Cal. 
gU:  ausrant  from  tSrukedTra^CaL  est)  48  CaL  171;  anawer  ai  alOlus 
complBliu,  Hardsn  ■.  Wan,  AprU  Itb,  IM. 


AfBnnativ.-liia.uwor 

see  New  Uattex,  sec.  437n. 

aSIOjDDOMBlIT,.I.prO. 

Hla.HC.3274. 

Oomplalnt-wHhln  and  beyond,  see  notes 
demanO^.  In.  see  sec.  429.  Bobd.  a. 

asm  JiroOKBNT,  lup™,- 

BcKi7.Bubd.fi. 

^^4k^i%t^cS^a 

LO,  PnBVEVTIVl 

and  Bpecliil  head!  like 
TIOOLAR  C4BE9.  1nf>-a; 

B,&£l;SiCal.«lb. 

Judgment,  bomsee.  47Sn. 

idB  under  BbxiBf 

K  Pabtioulas  Cabis, 

weLEOii.. 

Prayer  for-when  slgnlflcanl.M  CaL  61 ;  34 

n«ventl7e~  Omerallv, 

CtYll  Code.  Bees. 
31^,M^i^CaL 

l;S»M.2ffJ;'47Cal'!4g"| 

■ecs.  33SS.    Poaatlim  tt 
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BELIEF  nr  FABTIOUUm  CASES. 

Acotm]itin8:— See  Pabtnibship.  Account  stated-a  CaL  360;  13 
Cal.  427.  Administrator— 88  Cal.  21;  50  CaL  456.  Breach  of  promise 
of  marriage— Hanks  v.  Naglee,  Dec.  26tb,  1879;  Boignleres  v.  Boiilon» 
Feb.  7th,  1880.  Ootenant— see  Ejectment,  Replevin,  Tboyeb, 
42  Cal.  28:  49  Gal.  618.  Contract— ImpUed :  waiver  of  tort,  43  Cal.  4tf7: 
also,  see  Covenant.  Conversion— see  Beplevin  and  Tboveb,  51 
Ca).570:  52  Cal.  806;  Bider  v.  Edgar,  Feb.  6th,  1880;  Pajne  v.  Elliott, 
March  18th,  1880:  as  to  demand  in,  see  1  Gal.  160;  11  Gal.  803;  12  Cal.  495; 
22  Cal.  164;  23  Cal.  360.  Corporations— Civil  Code,  sees.  857, 858;  5  Cal. 
300;  87  Cal.  360, 541;  45  Cal.  680.  Covenant-51  Cal.  227,  and  see  Wab- 
BANTT.  Deed— reforming,  Leonis  v.  Lazzarovlch,  June  4th,  1680. 
Demand-6Cal.81:  7  Cal.  ^i2:  12  Cal.  479;  15  Cal.  11:  33  Cal.  290;  86  Cal. 
165;  46  CaL  538;  48  Gal.  150;  50  Gal.  23;  51  Cal.  239;  andseeCONVEBBION. 
Divorce— 52  Cal.  883.  Ejectment— 3  Cal.  59;  4  Cal.  27;  9  CaL  270;  12  Cal. 
403:  14  Cal.  465, 609:  15  Gal.  185,366;  21  CaL  609;  22  Gal.  148,  516,  615:  24 
Gal.  192, 488:  25  Gal.  440:  28  CaL  536;  81  CaL  487;  32  CaL  339;  35  Cal.  650; 
37  Gal.  520;  41  Cal.  53. 463;  42  Cal.  28, 331, 654;  44  Gal.  36, 386:  45  CaL  173, 
236:  47  CaL  168, 481;  48  CaL  26;  49  CaL  472,655;  50  Gal.  200, 310;  Bakers- 
field  T.  H.  A.  V.  Chester,  June  1st,  1880.  Fixtures— 51  Cal.  47.  Franchise 
—2  Gal.  243 :  7  Cal.  128.  Fraud— 25  Cal.  559 ;  39  CaL  385 ;  53  Gal.  296 ;  Payne 
V.  Elliott,  March  18th,  1680.  Indemnity— 28  Cal.  563.  Injur7-32  Cal. 
102;  52  Cal.  142.  Judgment— action  on,  12  CaL  19:  89  CaL  599:  modify- 
ing,  53  Cal.  653 :  vacating,  49  Cal.  676.  Landlord— 27  Gal.  255;  47  CaL  155. 
Libel— 47  Cal.  175, 624.  Lien— foreclosing,  Bousset  v.  Green,  Feb.  6th, 
1880 ;  Lake  v.  Tibbets,  April  17th,  1880.  Malicious  prosecution— 50  Cal. 
115.  Money  had  and  received— A  Cal.  243;  9  Gal.  417;  15  Gal.  346;  16 
Cal.  170;  18  Gal.  270. 404:  22  Gal.  518;  23  Gal.  113;  49  Gal.  627:  50  Gal.  616. 
Money  paid— 50  Cal.  456.  Mortgage— sec.  726n ;  52  CaL  656 ;  Kemington 
V,  Higglns,  April  21st,  1880.  Multiplicity  of  actions-^  Gal.  81;  23  Cal, 
387.  Negligence— 44  Cal.  552;  50  Gal.  478:  contributory, 33  CaL  230;  34 
Gal.  153:  37  Gal.  419;  50  Gal.  385,  484;  52  Cal.  602.  Nuisance— public, 
51  CaL  195.  Ouster— see  Ejectment.  Partnership— Civil  Code,  sees. 
2466-2471;  2  CaL  420;  4  Cal.  276;  26  Gal. 77;  45  Cal.  136;  46  CaL  43:  60  CaL 
425;  52  CaL  540.  Far^r  wall-i51  Cal.  128.  Promissory  note-50  CaL  61. 
Quantum  meruit— 5  Cal.  475.  Redemption— 51  Gal.  8.  Replevin— see 
GoNVEBSiON,  14  CaL  410 ;  22  Gal.  142 ;  29  Gal.  622 :  cotenants,  between,  47 
CaL  6 ;  50  Cal.  474.  Right-statutory,  16  Cal.  531 ;  25  Gal.  535.  Riot-Civi! 
Code,  sees.  4452-4457;  45  Gal.  90.  Sheriff— actions  against.  Political 
Code,  sees.  4179-4183.  Tort— 51  CaL  586;  53  Gal.  654.  Trespass  to  land 
-sec.  735;  17  Gal.  810;  81  Cal.  146, 840;  85  Cal.  129:  60  Cal.  863,496.  Tt^V- 
er— see  Convebsion,  10  Cal.  392;  42  Cal.  98:  50  Gal.  616:  not  against  co- 
tenant.  51  Cal.  570.  T^st-49  CaL  451;  50  Gal.  107;  51  Cal.  158;  52  Cid. 
366.  use  and  occupation- 2  Cal.  608;  8  CaL  201, 878.  Warranty— cov- 
enant of,  5  Gal.  264. 

§  581.  An  aotion  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases: 

1st.  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  payment  of  costs;  provided,  a  counter-claim  has  not 
been  made  or  affirmative  relief  sought  by  the  cross-com- 
plaint or  answer  of  defendant.  If  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  de- 
livered by  the  clerk  to  the  defendant,  who  may  have  his 
action  thereon. 


2ad,  By  eithec  party,  upon  tbe  milten  conaeut  of  the 

3rd.  B;  tlie  court,  wben  tbe  plaintifl  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  aaka  for  the  dis- 

4tli.  By  the  court,  when,  upon  the  trial  and  before  tbe 
final  submission  of  tha  cose,  tbe  plaintiff  abandons  It; 

5ib,  By  tbe  court,  upon  motion  of  tbe  defendant,  wlieo, 
upon  the  trial,  the  plainiiS  fails  to  prove  a  sufficient  case 
for  the  jnry. 

The  dismissal  mentioned  in  the  first  two  subdivisions  is 
made  by  an  entry  in  tbe  clerk's  register.  Judgment  may 
tbereunon  be  entered  accordingly.  [Approved  February 
S5tb,  ISIB.] 

cisMissAi.  OB  Nonstnr. 

Nonrait-mbds.  4  and  Si  eSecC  ot,  47  CaL  MS. 

DigmlaMl-eutiila.  1, !,  ud  3 1  Improper,  lemedf  for,  W  CbI.  411. 

SecliDa  Esnenllr-3  Csl.lU;  4  Cal.llTi  13  Cal.40.  (i3Ti  11  Csl.  o;S; 
ISCal.SST;  IS  Cnl.76:  20  Cal,  93,SS6;  ^Cal,  IM.ieS:  ^ICal.lTOi  20  Col. 
147,264;  iiClll.4SSi  ^Cal.^24;  47C.11.  M7;  U  CbI.  3I«. 

By  plaintiff,  befoie  Dial— 32  CbI,  103;  32  Citl,  419. 


SCSMVIBIOH  2. 

StTBnmsroiii.   NoapposiaDcoattilal— seesubd.t.   Trial, bring- 
SDBDtviaiOH  1.   Absudonmenl  at  trial— I5C»].6J7;  19  CiJ.  7J;  iS 
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CHAPTER  IL 

JUDGMENT  UPON  FAXLURE  TO  ANSTVTSR. 

§  585.  In  what  cases  judgment  may  be  had  upon  the  failure  of  the  de- 
fendant to  answer. 

§  585.  Judgment  may  be  had,  if  the  defendant  fail  to 
answer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  onl^,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  de- 
fault of  the  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  in- 
cluding the  costs,  against  the  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  in 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the«.8am- 
mons,  or  such  further  time  as  nlay  have  been  granted, 
the  clerk  must  enter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  any  sub- 
sequent term  of  the  court  tor  the  relief  demanded  in  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessary,  to  enable  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  ]ury ; 
or  if,  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment ;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaint- 
iff, or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  tuat  have  been  made  to  the  plaintiff,  or  to  any 
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one  for  his  use,  on  account  of  such  demand,  and  may 
render  judgment  for  the  amount  which  he  is  entitled  to 
recover. 

JUDaMENT  BY  DEFAULT. 

Jndgment  generall7--sec8. 577i»,  577-682,  fiMo,  664-675. 
Judgment  on  pleadings— if^ra. 

Default  jndgment,  generally— asslgmnent  of,  23  Cal.  255;  25  Cal.  539: 
opening,  sec.  473n:  despite  failure  to  furnish  particulars,  32  Gal.  634: 
against  corporation,  9  Cal.  456;  11  Cal.  250:  further,  see  X  Cal.  94;  6  Cal. 
m;  9  Cal.  130;  10  Cal.  441, 555;  15  Cal.  23:  16  Cal.  381;  21  Cal.  425;  27  CaL 
102;  30  CaL  92, 202, 530;  37  Cal.  465;  40  Cal.  439. 

SUBDrvisioir  l.  On  money  contract— i\ro  answer  filed,  34  CaL  25. 
Entry  of  defendanfs  default,  18  Cal.  420;  45  Cal.  462;  Maud  v.  Wear, 
Hay  l7tn,  1880.  Entry  of  d^ault  Judgment,  geueraMy,  1  Cal.  131;  7  Cal. 
449;  17  Cal.  665;  28  Cal.  650:  30  Cal.  m;  35  Cal.  40;  53  Cal.  253:  where 
complaint  Insufficient,  11  Cal.  258:  14  Cal.  210:  on  defective  summons, 
1  Cal.  416;  2  Cal.  242;  8  Cal.  625;  28  CaL  153:  41  CaL  316;  and  see  sec.  407n, 
as  to  contents  of  summons:  where  fictitious  names  of  defendants,  3 
Cal.  235;  6  Cal.  415;  14  Cal.  119;  23  CaL  92:  27  Cal.  99:  where  no  answer. 


SlTBnr^islOK  2.  In  other  actions— ^n^ry  qf  defendant**  defauU,  no 
answer  filed,  see  notes  to  subd.  1.  Relief,  sec.  580,  and  notes.  Inference, 
sec.  638  et  seq.  Assessment  cf  damages,  6  CaL  156;  81  CaL  239.  Procf 
required,  sees.  580, 1869;  and  as  to  trial  by  court,  see  sec.  631  et  seq. 

SUBDiYisiOK  3.  T^ere  summons  published— see  notes  to  subd. 
2;  23  Cal.  92. 

JT7DGMENT  ON  PLEADINGS. 

Motion  for,  grounds  of-^Inst^fieieney  qf  answer,i  Cal.  204;  34  CaL  46, 
160:  39  Cal.  261:  40  CaL 347, 443;  41  CaL  128:  50  Cal. 619:  51  Cal. 526,571;  52 
CaL  331.   Insiifflcieney  qf  complaint,  32  CaL  136;  50  CaL  523 ;  52  Cal.  99. 
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CHAPTER  ni. 

];SST7ES— THE  MODE  OF  TRIAI.  AND  POST- 
PONEMENTS. 

5888.  Issue  defined,  and  the  different  kinds. 
589.  Issue  of  law,  now  raised. 
590.  Issue  of  fact,  how  raised. 
I  S91.  Issue  of  law,  bow  tried. 
S  592.  Issue  of  fact,  how  tried.   When  Issues  both  of  law  and  fact,  the 

former  to  be  first  disposed  of. 
S  698.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until  dis- 
posed of. 
I  594.  Parties  may  bring  issue  to  trial. 

I  595.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requi- 
sites of. 
S  598.  In  cases  of  adioumment  a  party  may  have  the  testimony  of  any 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589, 590. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

§  590.  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Ui)on  new  matters  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  un- 
less it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  et  seq, 

§  592.  In  actions  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jurjr  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in  these  cases 
there  are  Issues  both  of  law  and  fact,  the  issue  of  law 
must  be  first  disposed  of.  In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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any  sach  issue  to  be  tried  by  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  this  Code.  [In  effect  July  1st, 
1874.] 

iBsaes  of  fact,  trial  of— generaUy*  6  Cal.  122;  9  Cal.  251;  21  Cal.  425;  23 
Gal.  335;  50  Cal.  505. 

Trial  by  jonr— in  actions  at  law:  generally,  as  to  Jury  trial,  see  sees. 
(MMMiSS:  as  to  fraud,  10  Cal.  412. 

Waiver  of  jury  trial—sec.  631;  Sherman  v.  McCarthy,  March  3rd, 
1880. 

Reference— sees.  638-645. 

Issue  of  law,  prior  disposition  of— 20  Cal.  116;  32  Cal.  208. 

Court,  trial  by— sees.  631-636:  aid  of  jury,  19  Cal.  457:  reference, 
supra. 

Equity  cases— distinguished  firom  law  cases,  15  Cal.  379:  equitable 
defenses,  Issues  before  jury,  etc.,  13  Cal.  644;  15  Cal.  379;  16  Cal.  173;  19 
Cal.  457;  30  Cal.  519;  88  Cal.  319:  42  Cal.  338:  49  Cal.  126;  50  Cal.  105:  gen- 
erally, 4  Cal.  6;  5  Cal.  192:  8  Cal.  501;  16  Cal.  249. 

§  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
until  finally  disposed  of;  provided,  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
be  again  restored  upon  notice.    [In  effect  March  9th,  1880.] 

Olerk  placiiig  on  calendar— mandamus  for  failure,  sec.  1085. 

Issue— generally,  sec.  588. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms— see  Const.  Cal.  art.  6,  sec.  5. 

g  594.'  Either  party  may  bring  an  issue  to  trial  or  to  a 
hearing,  and  in  toe  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Dismissal— sec.  581. 

Judgment  for  want  of  evidence— defendant  not  appearing,  53  CaL 
395. 

Want  of  prosecution,  diamissal  for— delay  as  to  summons,  sec. 
410fi:  47  Cal. 614:  generaU7,36Cal.625;  45 Cal.  107:  47  Cal. 638;  50Cal.88: 
motion,  who  may  not  make,  42  Cal.  285 :  appeal  for  delay,  damages  on, 
sec.  957;  53  CaL  187:  where  plaintiff  not  found,  39  Cal.  106:  vacating 
Judgment  for  surprise,  etc.  sec.  473o :  new  trial,  sec.  657  and  notes. 

§  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  affidavit 
showing  the  materiality  of  tlie  evidence  expected  to  be 
obtain^,  and  that  due  diligence  has  been  used  to  procure 
it.  A.  trial  shall  be  postponed  when  it  appears  to  the 
coart  that  the  attorney  of  record,  party,  or  principal  wit- 
ness is  actually  engaged  in  attendance  upon  a  session  of 
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the  Legislature  of  this  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is 
made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain; and  if  the  adverse  party  thereupon  admits  that  such 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed.  [In  effect  March 
2nd,  1880.] 
Fo8tponement|  gronnds  of— affidavit  for,  etc.  see  Oontinnance. 

OOXmNtTANOS. 

Admission— by  opponent,  extent  of,  41  Cal.  621. 

Affidavits— sbowlng  in:  Absence  qf  witneu,  see  Expected  evidence. 
Matericdity  af  evidence,  4  Gal.  241;  43  Gal.  344;  Kern  valleF  ISank  v. 
Ghester,  June  3rd,  1880, 5  Pac.  G.  L.  J.  520.  Due  diligencet  4  Cal.  241;  8 
Gal.  48, 89;  17  Gal.  123;  29  Gal.  563;  45  Gal.  280;  47  Gal.  162;  Kern  Valley 
Bank  v.  Cnester,  June  3rd,  1880, 5  Pac.  C.  L.  J.  620.  Expected  evidence, 
14  Cal.  420:  23  Cal.  157:  31  Gal.  218;  33  Cal.  646, 697;  40  CalT 653;  47  Gal.  98, 
106;  48  Gal.  63;  4»  Gal.  580;  53  Gal.  613;  Kern  Valley  Bank  v.  Chester, 
June  3rd,  1880, 5  Pac.  C.  L.  J.  520. 

Bad  faith— 46  Cal.  114. 

Costs  on— sec.  1029. 

Conhsel— absence  of,  19  Cal.  118:  mistake  of,  9  Cal.  213;  35  Cal.  452: 
sickness  of,  4  Cal.  190;  41  Cal.  626. 

Depositions— of  absent  witnesses,  postponement  for  taking,  2  Cal. 
473,  598. 
Diligence,  due— see  Affidavits. 

Discretion— decision  as  to  continuance.  Is  matter  of,  9  .Gal.  212;  11 
Cal.  161 ;  20  Gal.  181 ;  23  Cal.  157 ;  32  Cal.  102. 

Evidence— absence  of,  diligence,  expected,  loateriallty  of,  see  Af« 

FIDAVITS. 

Generally,  1  Cal.  404;  2  Cal.  183, 270;  3  Cal.  185;  6  Cal.  249;  7  Cal.  418; 
14  Cal.  358;  31  Cal.  95;  53  Cal.  491. 

Gronnds  for- see  Affidavits,  Couwsel,  Depositions,  Party. 

Legislature— attendance  at,  as  ground  for;  inserted  in  section  by 
amdt.  1880. 

Blateiiality— of  evidence.   See  Affidavits. 

Party,  absence  of— 32  Cal.  102. 

Review  of  decision  as  to— see  Disorbtion:  on  bill  of  exceptions, 
only  wbere  refusal,  47  Gal.  162:  on  motion  for  new  trial,  11  Cal.  21;  20 
Cal.  450 ;  and  see  17  Cal.  316. 

Showing  for— see  Affidavits. 

Stipulation  as  to— must  be  in  writing.   See  note  to  sec.  283,  subd.  1. 

§  596.  The  party  obtaining  a  postponement  of  a  trial 
in  any  court  oi  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  bv 
deposition  before  a  judge  or  clerk  of  the  court  in  which 
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the  case  is  peading,  or  before  such  notary  public  as  the 
court  may  indicate,  which  must  accordingly  be  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Depositions— in  the  State,  sees.  2019-2031, 2031-2038. 
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CHAPTER  IV. 
TRIAL  BY  JURY. 

Abt,  I.  Formation  of  Jury. 

II.   GONDUOT  OF  THB  TRIAL. 
III.   THB  YBRDIOT. 

ABTICLE  I. 
FOBMATIOK  OF  THB  JUBT. 

S  600.  Jnrr,  how  drawn. 

I  601 .  Challenges.  Each  party  entitled  to  four  peremptory  challenges. 

«  602.  Grounds  of  challenge. 

»  603.  Challenges,  how  tried. 

I  604.  Jury  to  i>e  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jnry— generally,  sec.  190,  and  note:  trial  Jury,  sees.  193, 194. 

Trial  by  jury— conduct  of,  sec.  607  et  teq. :  waiver  of,  sec.  631 :  yer« 
diet  after,  sec.  624  et  teq. 

Trial  jnry  box— sec.  246. 

Jury  completed— 45  Cal.  323. 

§  601 .  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  1st,  1874.] 

Ohallenge  for  cause— sec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  ExAHnrATioir  of  Ju- 
BOBS,  extent  of:  criminal  cases,  37  Gal.  676. 

Examination  of  jnrors— object  of,  23  GaL  376:  extent  of,  45  Cal.  323. 

Formation  of  jnry— Irregularity  in,  most  be  substantial,  6  Cal.  405;  9 
Gal.  629;  82  GaL  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
Tious  trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unquali^d  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ixig  enmity  against  or  bias  to  or  against  either  party.  [In 
^ct  July  1st,  1874.] 

Ohallenge  for  cause,  sufficiency  of— Specifying  grounds,  12  CaL  483; 
criminal  cases,  37  Cal.  277 ;  41  Cal.  37.  Objection,  when  to  be  made,  1  CaL 
38;  18Cal.l09. 

aROUNDS  OF  CSALLENaE  FOR  OAUSE. 

SuBDrvisiov  1.  Incompetency— sees.  196, 199,  and  notes;  idso,  see 
note  to  subd.  4,  infra,  and  47  Cal.  3S8. 

SUBDrvisioN  2.  Consanguinity  or  affinity— generally,  see  note  to 
sec.  170,  subd.  2. 

SXTBDivisioN  3.  Olose  relations  to  either  party— see  notes  to  subds. 
2and6. 

Subdivision  4.  Previous  trial,  serving  or  testifying  at— 14  CaL 
168,  and  see  18  Cal.  109. 

SuBUiVTSiOir  5.  Interest  o7  juror— as  to  interest  generally,  see  37 
Cal.  190. 

SUBDivisioir  6.  Unqualified  opinion,  possession  of— excusing  for, 
discretionary,  18  Cal.  109,  and  ree  47  Cal.  388:  formation  or  expression 
of,  former  requirement,  11  Cal.  69:  degree  of  conviction  nece^ary, 
(implied  bias  In  criminal  cases)  16  Cal.  129;  17  Cal.  142;  22  Cal.  349;  27 
CaL 507;  40  Cal. 268;  45  Cal.  137;  46 Cal. 78;  48 CaL  253;  49  CaL  174. 

Subdivision  7.  Bias— review  of  decision  as  to,  49  Cal.  560;  50  Cal. 
222:  existence  of,  5  Cal.  347;  38  CaL  51. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

JTurors,  examination  of— see  sec.  601n. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  generally, 
47  CaL  388;  49  CaL  679;  50  Cal.  222;  and  see  notes  to  sec.  602,  subds.  6 
and  7. 


§§  604-7  TBIAL  BY  JUBY.  214 

§  604.  As  soon  as  the  jury  is  completed,  an  oath  most 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

Issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath,  administration  of— «e6  sees.  2098-2097. 

ARTICLE  II. 
COimUOT   OF  THE  TKIAL. 

S  607.  Order  of  proceedings  on  trial. 

§  606.  Charge  to  the  Jury.   Court  must  furnish,  in  writing,  upon  re- 
quest, the  points  of  law  contained  therein.  , 
S  009.  Special  instructioiis.  ^ 
"  610.  View  by  jury  of  the  premises. 

611.  Admomtfon  when  Jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceeding^  in  case  a  Juror  becomes  sick. 

§  616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 
S  617.  While  Jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  th»  Jury. 
I  618.  Verdict,  how  declared.   Form  of.   Polling  the  Jury. 
I  619.  Proceedings  when  verdict  is  informal. 

§  607.  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

8.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  a]> 
pear  by  different  counsel,  the  coiut  must  determine  their 
relative  order  in  the  evidence  and  ar^^ument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to— generally,  sec.  2012;  37 
jCal.  438:  61  Cal.  468 :  party,  control  of,  over,  8  CiQ.  50;  15  Cal.  334 ;  44  Cal. 
200;  relevancy  of  evidence,  sees.  1868-1870. 

StnsDivisiOK  1.  Plaintiffs  evidence—proof  required,  see  sees. 
1867,1869. 

SUBDIVISION  2.  Defendant's  evidence -see  note  to  subd.  1.  . 
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StTBDmsiov  3.  Rebutting  eridence  ^  Burden  tf  proqf,  genenHly, 
sec.  1869n :  as  test  of  right  to  rebntt  see  15  Cal.  199;  48  Gal.  614.  Cfredi- 
bilitv,  as  tOt  sec.  2053:  40  Cal.  578.  Discretion  of  court,  as  to  recalling  wit- 
ness, sec.  2050;  42  Cal.  298.  Re-opening  case— Where  amendment 
of  complaint,  3.1  Cal.  608:  where  cross-complaint.  49  Cal.  233:  recalling 
witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  Cal.  170;  26  Cal. 
60b ;  38  Cal.  697 ;  42  Cal.  439 ;  47  Cal.  194, 590 ;  48  Cal.  614. 

SxTBBivisiON  4.  Arguments— plaintiff  opening  and  closing,  2  Cal. 
388:  reading  law,  44  CaL  65. 
Subdivision  5.  Several  defendants-separate  trials,  40  Cal.  299. 
Subdivision  6.  Charging  the  jnnr— sees.  608, 609. 

CONDUCT  OP  TRIAL. 

Actions— consolidating,  sec.  1048:  register  of,  sec.  1052.  Amend- 
ments—sec. 473  and  notes.  Appeals— sec.  936  et  seq.  Arguments- 
see.  607,  snbd.  4.  Case,  calling  ap— sec.  594.  Chambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  jiuy— sees.  608,  609,  and  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.  Continn- 
ance— sec.  595n,  595.  Costs— sec.  1021  et  seq.  Court— trial  by,  sees.  631- 
636.  Damages— sec.  657,  subd.  5n;  deliberation  of  Jury,  sees.  613,614. 
Dismissal— sec.  585 ;  and  see  Want  of  Prosecution.  Divorce— see 
sec.  76,  subd.  4  note,  sec.  125.  Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regarded, sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec.  1054.  Facts,  jury  deter- 
mines—sec. 608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
structLons  to  jury— generally,  sec.  608n:  special,  sec.  609n.  Judges 
—disqualifications  of,  sees,  170-172:  sec.  397,  subd.  4.  Judgment— gener- 
ally,  577-582, 664n :  giving  and  entering,  sees.  664-675 ;  kinds  of,  sec.  677n : 
on  pleadings,  sec.  585».  j  ury  trial— sees.  60O-628.  Justices'  court— tfials 
In,  sees.  871-887.  Language  of  proceedings— sec.  185.  Law,  judge 
determines— sees.  608,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663 :  nonsuit,  sec.  581.  Notices— sec.  1010  et  seq.  Foiling  jury 
—sec.  618.  Order  of  proof— 607n,  supra.  Orders— 1003-1009.  Papers— 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
101(^>1017.  Place  of  trial— see  Ybnub.  Pleadings— generally,  sees.  420- 
476 :  rules  as  to,  sees.  452-465 :  under  Code,  sec.  421n :  judgment  on,  sec. 
585n.  Postponements— see  Continuancb.  Private  trial— sec.  125. 
Reference— sees.  638-645.  Relief— sec.  580  and  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1132-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down-^lerk,  sec.  1051 :  short-hand  reporters, 
sees.  268-274.  Three-fourths— of  jury,  agreement  of.  sec.  618».  Trial 
—generally,  sees.  588-663.  Variance— sees.  469-471.  Venue— sees.  392- 
400:  change  of,  sec.  897  et  seq.  Verdict— sees.  624-628.  View— by  jury, 
sec.  610.  waiver— of  jury  trial,  sec.  631.  Witnesses— see  Evidence. 
Writings— see  Evidenob  :  inspection  of,  sec.  1000.  Want  of  prosecu- 
tions—dismissal for,  sec.  594n. 

§  608.  In  charging  the  jury,  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  Information  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  tliat 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon 
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recinest,  a  statement,  in  writing,  oE  tbe  points  of  law  ct 
tained  in  the  cbarge,  or  eisa  at  the  time  a  statement 
aach  points  prepared  and  submitted  hj  the  counsel 
either  party. 
llitten  of  law— conn  itaUun  in  cbuse,  Coiut.  CbI.  iin.€,we. 
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see  note,  iupra.  Useless— >53  CaL  420.  Usaal-«ec.  2061 ;  see  also,  sec. 
2102.  Vague— 39  CaL  690;  and  see  Too  General. 

§  609.  Where  either  party  asks  special  instructions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part.  ^ 

Instrnctions,  disposition  of— asking,  granting,  ref oslng,  modifying:, 
manner  of  passing  on,  see  those  heads  under  Special  Instmctions, 
infra. 

SPECIAL  INSTRUCTIONS. 

Adding  to-47  CaL  93.  Asking-6  Cal.  197;  16  Gal.  78;  48  CaL  237, 277; 
53  Cal.  613;  Williams  r.  Hartford  Fire  Ins.  Co.  March  29th,  1680, 6  Pac. 
C.  L.  J.  227.  Disregarding--^  CaL  197.  Exceptions  to— sec.  646  and 
notes.  Granting— 8  Cal.  390;  13  Cal.  172;  17  Cal.  143;  41  Cal.  66.  Mod- 
ifying—see Addinqto,  Grawtino,  Passing  on.  Offbbing;  see 
Asking.  Passing  on— manner  of ,  2  Cal.  173;  5  Cal.  490;  19  Cal.  476. 
683;  25  Cal.  460;  S2  Cal.  280:  34  CaL  101:  37  Cal.  154;  40  CaL  543;  49  CaL 
166;  see  also  Adding  to,  Gkanting,  modifying,  Refusal.  Pre- 
senting-see  Asking.  Proposed— 6  Cal.  197;  29  Cal.  556.  Reading- 
time  of,  29  Cal.  556.  Refusal  of— proper,  5  Gal.  478;  6  Cal.  197;  B  Cal. 
275.  390;  9  Cal.  353;  13  CaL  599:  29  Cal.  556;  32  Cal.  231;  36  Cal.  404;  45 
Cal.  i96:  47  Cal.  93;  49  Cal.  166;  53  Cal.  354,  630;  People  v.  Smallmans. 
May  15tn,  1880:  improper,  2  CaL  385;  52  CaL  61 1 :  reasons  for,  8  CaL  390: 
curing,  8  Cal.  87;  30  Cal.  631;  50  Cal.  469;  People  v.  Ah  Chung,  March 
22nd,  1880. 5  Pac.  C.  L.  J.  218;  Biemers  v.  Elsen,  March  24th,  1880, 5 Pac. 
C.  L.  J.  248.   Timoi  presenting  in— where  many,  6  Cal.  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  tuem  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  witn  the  trial. 

View  of  premises-Id  CaL  427;  49  Cal.  607;  50  CaL  556;  53  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 

Temporary  recess— (inest  Ion  as  to  application,  23  CaJ.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
'With  them  all  papers  which  have  been  received  as  evi- 
CoDB  Crv.  Pboc— 19. 
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dence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oi  them,  but  none  taken  by  any  other  person. 

Inspection  of  documents— by,  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  three- 
tourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.] 

Retiring  for  deliberation— Temporary  separation,  5  Cal.  275;  19  Cal. 
427 ;  20  Cal .  433 ;  21  Cal.  337 ;  22  Cal.  348.   Influence  of  judge,  29  Cal.  258. 

Three-fourths— i^n^^ement  of,  amdt.  1880 ;  see  Const.  Cal.  art.  1,  sec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given— extent  of,  45  Cal.  338:  on  non-juclicial  days,  sec. 
134,  Bubd.  1. 

Absence  of  attorneys— criminal  cases,  5  Cal.  148;  37  Cal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jury  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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cause  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 
Jury  discharged— formalities,  48  Cal.  324:  on  non-judicial  days,  49 
Cal.  226. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict— bringing  in,  12  Cal.  483. 

Adjonmment  for  term-~effect  of,  before  amdt.  1880,  48  Gal.  324;  dO 
Cal.  648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73n.. 

• 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Eitner  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Three-fourths— agreement  of,  see  sec.  613n. 

Verdict  received— on  non-judicial  day,  sec.  134. 

Polling  jury— 20  Cal.  69. 

Dissenting— more  tban  one-fourth,  amdt.  1880;  grounds  for,  48  Cal. 
588. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  jury— 2  Cal.  183, 289. 

Oonrt,  power  of-^2  Cal.  183;  3  Cal.  137;  34  Cal.  663.  * 

Waiver— 4  Cal.  260. 
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ARTICLE  m. 
THE  VEBDIOT. 

$  624.  General  and  special  verdicts  defined. 

I  625.  When  a  general  or  special  verdict  may  be  rendered. 

S  626.  Verdict  In  actions  for  recovery  of  money  or  on  establishiug 
counter-claim. 

S  627.  Verdict  In  actions  for  the  recovery  of  specific  personal  prop- 
erty. 

§  628.  Entry  of  verdict. 

* 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  eitner  in  favor  of  tlie 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  CaL  183, 2.^1 ;  6 
Cal.433;  38Cal.5a7;  41  Cal.  123:  sufficient  form,  25  Cal.479;  40Cal.657: 
and  as  to  amending,  see  sec.  473;  3  Gal.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  as  to,  see  generally,  Ii^TBimMBirTS,  sec.  53n:  new  trials 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note:  joint  defendants, 
asrainst,  6  Cal.  197;  15  Cal.  27;  25  Cal.  123:  waiver  of  Informality  In,  38 
Cal.  507;  40  Cal.  408. 

General  verdict— 14  CaL  168;  15  Cal.  162;  25  CaL  479;  and  see  Scope 
OF  YJtRDlOT,  supra. 

Special  verdict— sec.  625fi» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or  ^ 
specific  real  property,  the  jury,  in  tueir  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
formej  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict— eec.  624n. 

Special  verdict—Chivaeter  cf,  16  CaL  113;  17  CaL  299,510;  19  Cai.  101; 
31  CaL  96.  JHreeted  by  court,  3  Cal.  396.  Special  issues f  4  Cal.  6;  8  Cal. 
501 :  23  Cai.  483;  27  CaL  360.  Change  of  verdicts  from  special  to  general, 
25  Cai.  539:  48  Cal.  588.  Special  finding » effect  on  general  verdict.  20  Cal. 
389;  23  CaL  489:  31  Cal.  US:  and  as  to  equity,  see  49  Cal.  126;  52  CaL  430: 
insufficient,  when,  50  CaL  61. 


221  TiUAIi  BY  JURY.  §§  626-8 

§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  counter-claim  tor  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Axnonnt  of  recovenr— Watson  v.  Damon.  March  5tli,  1880, 5  Pac.  G. 
L.  J.  97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
the  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin— 7  Cal.  568;  S'Cal.  446;  21  Gal.  274;  24  Gal.  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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CHAPTER  V. 
TRIAL  B7  THE   COX7RT. 

$  631.  When  and  how  trial  by  jury  may  be  waived. 

§  632.  Upon  trial  by  court,  decision  to  be  in  writing  and  filed  within 

twenty  days. 
S  633.  Facts  found  and  conclusions  of  law  must  be  separately  stated* 

Judgment  on. 
I  634.  Findings  may  be  waived,  how. 
I  635.  Findings,  how  prepared. 
S  636.  Proceedings  after  determination  of  issue  of  law. 

§  631.  Trial  by  jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact  in  actions  arising  on  contract, 
or  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  the  assent  of  the  court 
in  other  actions,  in  mauner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  liled 
with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes.   [In  effect  July  1st,  1874.] 

Waiver  of  jury  trial— see  Const,  bai.  art.  1,  sec.  7;  0  Cal.  112;  27  CaL 
249;  Sherman  v.  McCarthy.  March  3rd,  1880,5  Pac.  C.  L.  J.  58:  refer- 
ence as,  2  Cal.  92,245,261;  19  Cal.  140:  equity  cases,  5  Cal.  192,294;  16 
Cal.  249;  30  Cal.  512 :  court  disregardmg,  sees.  309, 592;  27  CaL  249. 

SUBDivisioir  1.  Failure  to  appear  at  trial— 4  Cal.  112;  10  Cal.  178; 
15  Cal.  23 ;  16  Cal.  432 ;  18  Cal.  409. 

Subdivisions  2,  3.  Oonsent— see  Bbferbncb  bt  Consent,  sec. 
638n,  and  Waives  of  Juby  Tbial,  reference  as,  supra. 

§  632.  Upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing  and  filed  with  the 
clerk  within  thirty  days  after  tlie  cause  is  submitted  for 
decision.    [In  effect  July  1st,  1874.] 

Trial  by  court— equivalent  of  charge,  20  CaL  151 :  case  submitted, 
argument  after,  45  Cal.  178. 

Written  decision  filed— mandatory,  2  Cal.  305:  but  not  as  to  time  of 
filing.  4  CaL  214;  44  Cal.  228:  equity,  in,  18  Cal.  447:  elfect  of,  31  Cal.  95; 
4!)  Cal.  633:  waiver,  45  Cal.  178.  Thirty  days,  directory  merely,  44  Cal. 
228;  49  Cal.  157. 

§  633.  In  giving  the  decision,  the  facts  found  and  the 
conclusions  of  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  Oal.  305;  3  Cal.  Ill;  and  see  Wbit> 
TEN  Decision,  filed,  sec.  632n:  facts  found,  2  Cal.  305:  separately 
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Cal.  INi  *7  CbI.  lUi  U  Cal.  112:  M  C«L  *»;  and  see  Ultimatb 
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tbe  Bench,  May  17th,  1880, 5  Fac.  G.  L.  J.  539;  see  DEHciBirr,  Iirsur- 
FiciENT.  Supporting— judgment,  see  Judgment.  Test— of  snlft- 
cleucy,  special  verdict  as,  19  Gal.  101.  Ultimate  facts— stating,  41  GaL 
512;  47  Gal.  174;  49  Gal.  552;  50  Gal.  112;  52  Gal.  171, 217.  Unnecessary— 
as  to  what,  8  GaL  445;  34  Gal.  252:  when,  31  Gal.  240.  Waiver— of ,  sec. 
634. 

§  634.  Findings  of  fact  may  be  waived  by  the  several 
parties  to  an  issue  of  fact : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minntes. 
Finding  waived— non-waiver  must  appear,  51  Gal.  262, 626;  53  Gal.  34; 

Carr  v.  Gronan,  etc.  April  7th,  1880, 5  Fac.  G.  L.  J.  264 :  waiver,  when  in^ 
judicious,  39  Gal.  381. 

§  635.    Repealed.    [In  effect  April  3rd,  1876.] 

§  636.  On  a  judgment  for  the  plaintiff  upon  an  issue 
of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
first  two  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  be  nec- 
essary to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  provided. 

Issue  of  law— sec.  589 :  judgment  on»  demurrer  overruled  or  sustained, 
28  Gal.  106;  44  Gal.  620;  49  GaS.  346;  and  see  sees.  472, 585:  when  a  bar,  47 
Gal.  32:  and.  see  sec.  1908:  generally,  sec.  577n  et  seg.;  sec.  (Mn. 

Reference— sec.  638  et  seq. 
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CHAPTER   VI. 
OF   REFERENCES   AND    TRIALS    B7 


S  638.  Reference  ordered  upon  agreement  of  parties,  In  what  cases. 
$  639.  Reference  ordered  on  motion,  in  what  cases. 
§  640.  Number  of  referees,  qualifications,  etc. 
I  611.  Either  party  may  object.    Qrounds  of  objection. 
S  642.  Objections,  how  disposed  of . 

§  643.  Referees  to  report  within  ten  days.   Effect  of.   How  excepted 
to,  etc. 

644.  Effect  of  referees'  finding. 

649.  How  excepted  to,  etc. 

§  638.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  with  the  clerk  or  entered  in  the 
minutes : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  thQ  court  to 
determine  an  action  or  proceeding. 

Beference  in  general— court  commissioners,  before,  sec.  259,  subd.  2 : 
fees  for,  sec.  1028 :  private  trial,  sec.  125 :  compulsory,  see  next  section : 
special,  see  subd.  2, infrai  general,  see  subd.  1,  infra',  constitutional- 
ity, as  to  waiver  of  jury  trial,  sec.  6;)ln.  Referees— number,  etc.  sec.  640 : 
objections  to,  sees.  641, 642:  trial  by,  sec.  638»:  report  of,  sees.  643-45. 

Oonsent,  reference  by— consent  essential,  2  Cal.  92,261;  24  Cal.424; 
35Cal.549:  improper,!  Gal.  336:  constitutionality, sec.  63 In;  2 Cal. 92: 
discontinuance,  1  Cal.  45;  4  Cal.  1 :  order  for, 2  Cal.  355;  4  Cal.  1 ;  9  Cal.  353. 

SCBDiyisioir  1.  To  report  a  judgment,  etc.— 9  Gal.  213;  20  Cal.  93. 

Trial  by  referee— sec.  1053;  2  Gal.  195;  3  Gal.  406;  5  Cal.  430;  7  Cal.  50; 
10  Cal.  545;  20  Cal.  92;  and  see  CoimnoT  of  Tsial,  sec.  607n. 

Findings— sec.  633n. 

Jndgment— generally,  sees.  577n,  664n. 

SUBDiviBiON  2.  To  take  testimony,  etc.— see  sec.  259,  subd.  2;  9  Cal. 
213;  41  Cal.  394.  '\ 

Keport— sec.  643n. 

§  639.  "When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  di- 
rect a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
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issue,  or  report  uponp,ny  specific  question  of  fact  involved 
therein ; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

3.  Wlien  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding. 

Reference  generally— sec.  638n. 

Compnlsory  reference— unauthorized,  1  Gal.  336:  order  for,  2  Gal.  245; 
9  Cal.  353 :  and  as  to  power  to  make,  under  Gonstitutlon,  see  sec.  631». 

Subdivisions  1  and  2.  Account— 19  GaL  140;  28  Cal.  302;  32  Gal.  397; 
38  Cal.  385:  whole  issue,  24  Cal.  424. 

SUBDivisioir  3.  Collateral  question— see  41  Gal.  394. 

SUBDivisioir  4.  Special  proceeding,  for— generally,  see  sees.  1063, 

§  640.  A  reference  may  be  ordered  to  any  person  or 

fiersons,  not  exceeding  three,  agreed  upon  by  the  parties. 
f  the  parties  do  not  agree,  the  court  or  judge  must  ap- 
point one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Reference  ordered— see  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec;  1058. 

Court  commissioner— sec.  259,  subd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  the  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  tlie  family 
of  either  party;  or  a  partner  in  business  with  either 
party ;  or  being  security  on  any  bond  or  obligation  for 
either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  ao- 
tion; 
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5.  Interest  on  tbe  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  tbe  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  actioD ; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Objections  to  referee— compare  sec.  602.  , 

§  642.  The  objections  taken  to  the  appointment  of  any 
person  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Objections— see  sec.  641  and  note. 

§  643.  The  referees  or  commissioner  must  report  their 
findings  in  writing  to  the  court,  within  twenty  days  after 
the  testimony  is  closed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

Referees— see  sees.  640-642.  Reference— sees.  638,  639.  Commis- 
sioner—sec. 259,  subd.  2.  Report— 1  Gal.  45,  362;  2  Cal.  322;  3  Cal.  4U6, 
406, 431:  5  Cal.  228;  9  Cal.  213;  23  Cal.  451 ;  30  Cal.  280:  account,  as  to,  32 
Cal.  397;  47  Cal.  378.  Eindings— sec.  633n.  Twenty  da]rs— merely  di- 
rectory, 22  Cal.  471,  and  compare  sec.  632n. 

§  644.  The  finding  of  the  referee  or  commissioner  upon 
the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Finding  of  referee— effect  of,  see  Report,  sec.  643n;  whole  issue 
upon,  24  Cal.  424.   Judgment  entered  thereon— 3  Cal.  406;  31  Cal.  333. 

§  645.  The  finding  of  the  referee  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made  by 
the  court.  When  the  reference  is  to  report  the  facts,  the 
finding  reported  lias  the  effect  of  a  special  verdict. 

Referee's  findings  excepted  to  and  reviewed— 2  Cal.  72, 122;  4  Cal. 
122;  5  Cal.  90, 430, 453;  7  Cal.  50;  9  Cal.  213. 353;  22  Cal.  471 ;  47  Cal.  378;  49 
Cal.  293 :  exceptions  generally,  sees.  646  et  seq. :  new  trials,  sec.  656  et 
sea. :  court  commissioner's  report,  time  and  mode  of  excepting  to,  sec. 
'    ,  snbd.  2;  41  Cal.  393.  Reporting  the  facts— see  Bbpokt,  sec.  643n.  # 


§  646  TRIALS  IN.GENEBAIi.  128 


CHAPTER  VII. 

PROVISIONS  RELATINQ  TO  TRIALS  IN 

GENERAL. 

Akt.   I.  Exceptions. 
II.  14 Bw  Trials. 

ARTICLE  I. 

EXOEFTIOKS. 

§  646.  Exceptions  may  be  taken.   Time  vrhen  taken,  etc. 

§  647.  Wliat  deemed  excepted  to. 

§  648.  Exception,  form  of. 

§  649.  Exceptions  signed  by  judge  and  fiied  wltli  clerk. 

§  650.  Exceptions  not  presented  at  time  of  ruling.   Notice  to  adverse 

party,  how  settled  upon,  etc. 
S  651.  Exceptions  after  Judgment,  etc. 
§  652.  When  exception  is  refused,  application  to  Supreme  Court  to 

prove  the  same,  etc. , 
S  653.  Proceedings  when  judge  ceases  to  hold  office. 

§  646.  An  exception  is  an  objection  upon  a  matter  of 
law  to  a  decision  made,  either  before  or  after  Judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in  an 
action  or  proceeding.  The  exception  must  be  taken  at 
the  time  the  decision  is  made,  except  as  provided  in  sec. 
647.     [Approved  April  3rd,  1876— in  effect  June  1st,  1876.] 

Immediate  taking— of  exception,  see  Time  of  Decision,  under 
Exceptions,  infra.   Matters  deemed  excepted  to— sec.  647. 

SXOEPTIONS. 

Absence  of  party— as  affecting,  sec.  647  and  note.  Amending— sec. 
650.  Appellate  court— first  raising  objections  in,  5  Cal.  409, 478;  6  CaL 
415;  7  Cal.  584:  9  Cal.  562;  10  Cal.  258:  13  Cal.  521:  16  Cal.  173, 184, 535;  22 
Cal.  533;  23  Cal.  58:  25  Cal.  225;  26  Cal.  547;  31  Cal.  225;  34  Cal.  580;  4« 
Cal.  293, 363;  47  Cal.  9:  49  Cal.  103:  50  Cal.  444;  52  Cal.  225:  review  in,  47 
Cal.  98,  162,  167.  Bill  of  exceptions— sees.  650-653.  Certif7ing— sec. 
650.  Charge  to— essential,  49  Cal.  340;  specific,  see  that  head.  Oon- 
tinaance,  refusal  of— reviewing,  47  Cal.  98, 162:  deemed  excepted  to, 
sec.  647.  Decision— to,  see  Taken,  to  what.  Deemed  made,  when- 
sec.  647.  Default,  order  operdag^Review  of,  47  Cal.  167.  Definition  oft 
sec.  646,  supra:  32  Cal.  304;  34  Cal.  682;  38  Cal.  IHI.  Drafting-«ec.  650. 
Evidence,  objection  Xo—cuimiued,  j^ubject  to  exception,  7  Cal.  38.  In- 
competent, 18  Cal.  315;  48  Cal.  335;  50  Cal.  142.  Jmrnateriah^C^X.  335; 
Estate  of  Brooks,  March  31st,  1880, 5  Pac.  C.  Law  J.  236.  Irrelevant,  6 
Cal.  157;  18  Cal.  83:  47  Cal.  588:  50  Cal.  142, 176.  Motion  to  strikeout,  43 
Cal.  274, 444;  46  Cal.  560;  47  Cal.  294;  50  Cal.  176.    Rejection  of,  15  CaL  60. 
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Weight  o/,2Z  Cal.  259.  Piling— see  Settlement  op.  FindingSi  to— 
see  sec.  633n.  Immediato  taldng  of— see  Time  of  Decision.  Imma- 
terial evidence  to— see  Evidence.  Incompetent  evidence,  to— see 
EVIDENCE.  Irrelevant  evidence,  to— see  Evidence.  Manner  of 
taking— see  Taken,  how.  Preparing— see  Settlement  op.  Pre- 
senting—see Settlement  of.  Reason— of  immediate  taking,  see 
Time  of  Decision.  Record,  appearance  in— sees.  649, 650 ;  5  Cal.  258, 
430;  6  Cal.  202;  11  Cal.  142;  48  Cal.  537, 646.  Rejection  of  evidence,  to— 
sea  Evidence.  Repeating— 39  Cal.  614.  Requisites— of  bill  of  excep- 
tlons,sec.  650».  Reviewing— see  Appellate  Court.  Settlement  of 
-Hsecs.  649-653.   Signing— see  Settlement  op.   Specific,  must  be— 


admission  or  rejection  of  evidence,  to,  7  Cal^8:  10  Cal.  32,267;  12  Cal. 
243;  13  Cal.  220;  15  Cal.  60;  16  Cal.  224;  18  Cal.  315;  19  ' 


Cal.  640;  23  Cal. 
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410;  50  Cal.  129:  verdict,  to,  sec.  648.  Stating— see  TAKEN,  Aotff.  Strike 
ing  oat  evidence— motion  for,  see  Evidence.  Taken— /o  tr/to/,  23 
Cal.  259;  38  Cal.  141,  and  see  sec.  647.  How,  see  sees.  648, 1051«,  and  28 
Cal.  170.  When,  see  Time  of  Decision.  Time  of  decision— taking 
at,  1  Cal.  379;  2  Cal.  122;  6  Cal.  339, 467;  7  Cal.  423;  8  Cal.  574;  12  Cal.  483; 
15  Cal.  183;  16  Cal.  393;  23  Cal.  66, 354,  418;  24  Cal.  359;  25  Cal.  123,  398;  26 
Cal.  263;  29  Cal. 214;  32  Cal.  102;  33  Cal.  542;  35  Cal.  398;  36  Cal.  310;  4& 
Cal.  193, 337;  47  Cal.  387;  48  Cal.  152, 346, 555,637;  40  Cal.  105;  and  see  Ap- 
pellate Court:  Reason  of  rule, 5  Cal.  339, 467;  7  Cal.  423.  Unnec- 
essary—38  Cal.  27,  and  see  sec.  647.  Waiver— 5  Cal.  40 ;  14  Cal.  544 ;  and 
as  to  evidence,  see  43  Cal.  274, 444;  46  Cal.  560;  47  Cal.  294;  43  Cal.  153;  50 
Cal.  176;  51  Cal.  447:  also  see  Appellate  Court,  and  Time  op  De- 
cision.  Weight  of  evidence,  to— see  Evidence. 

§  647.  The  verdict  of  the"  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision, 
finally  determining  the  rights  of  tbe  parties,  or  some  of 
them;  an  order  or  decision  from  which  an  appeal  may  be 
taken;  an.order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading, 
striking  out  a  pleading  or  a  portion  thereof,  refusing  a 
continuance;  an  order  made  upon  ex  parte  application, 
and  an  order  or  decision  made  in  the  absence  or  a  party, 
are  deemed  to  have  been  excepted  to.  [Approved  April 
3rd— in  effect  June  1st,  1876.] 

Construction  of  section— 47  Cal.  167.  Decisions  deemed  excepted 
Xo— Absence  of  party,  in,  Amdt.  1876;  formerly  otherwise,  35  Cal.  398. 
Amendment  to  pleading,  nillnor  on,  see  sec.  473n.  Appealable  order,  sec. 
939,  subd.  3,  and  note.  Continuance,  refusing:  granting,  also,  before 
Amdt.  1876:  review  of,  see  Exceptions,  sec.  646n.  Demurrer,  rulinn 
on,  sec.  636.  and  note.  Ex  parte  order,  sees.  166,  259,  subd.  1.  Final 
decision,  defined,  1  Cal.  134;  sec.  648n;  and  generally,  see  Judgment. 
sec.  577  and  note,  sec.  664n :  exception  presmned,  34  Cal.  682 :  appeal 
from,  sec.  939,  and  note.  Interlocutory  order  or  decision,  defined ,  1  Cal. 
24:  order,  sec.  1003:  deelsion,  sec.  64Sn:  review  of,  on  appeal,  sec.  9397i, 
and  subd.  3n;  sec.  956n.  Striking  out  pleading,  sec.  453  and  notes. 
Ferdtc^^secs.  624-628. 

f648.  No  particular  form  of  exception  is  required,  but 
en  the  exception  is  to  the  verdict  or  decision,  upon  the 
Code  Civ.  Fboo.— so. 
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ground  of  the  insufficiency  of  the  evidence  to  justify  it, 
tne  objection  must  specify  the  particulars  in  wliich  such 
evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated  with  so  much  of  the  evidence  or  other  matter  as 
is  necessary  to  explain  it,  and  no  more.  Only  the  sub- 
stance of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding 
may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 
ence thereto,  sufficient  to  identify  them,  may  be  made. 
[Approved  April  3rd,  1876— in  effect  June  1st,  1876. 

Verdict  or  decision— ^n  insuJBcient  evidence.  Decitiont  meaning 
of,  43  Cal.  42, 552;  51  Cal.  110.  Insufficiency  cf  evidence^  see  EviDBircB, 
under  Exceptions,  sec.  64(in.  Specifying  particulars^  see  infra.  Speci- 
firing  particnlars— of  insufficiency  of  evidence,  see  SFECino,  under 
Exceptions,  sec.  646n:  49  Gal.  552;  50  Gal.  129, 508, 523;  51  Cal.  180;  Bidcr 
V.  Edffar,  Feb.  Gth,  1880, 4  Pac.  G.  L.  J.  545;  Douglas  o.  Fulda,  No.  6115, 
Feb.  Sth,  1880,  $  Pac.  C.  L.  J.  18]  same  as  to  statement,  sec.  G59. 

§  649.  A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  judge  for  settlement,  at 
the  time  the  decision  is  made,  and  after  having  been 
settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.  "When  the  decision  excepted  to  is  made  by  a  trib- 
unal other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed 
by  such  tribunal  or  officer.  [Approved  April  3rd,  1876 — 
in  effect  June  1st,  1876.1 

Settlement  of  bill  of  exceptions— sec.  650n. 

nied  with  clerk— when,  49  Gal.  585. 

At  time  of  decision— 47  GaL  640;  see  also,  5  Gal.  149. 

§  650.  When  a  party  desires  to  have  exceptions  taken 
at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 
ten  days  after  the  entry  of  judgment,  if  the  action  were 
tried  with  a  jury,  or  after  receivmg  notice  of  the  entry  of 
judgment,  if  the  action  were  tried  without  a  jury,  or 
such  further  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the  adr 
verse  party.  Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.  Within  ten  days  after 
such  service  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
other  party.  The  proposed  bill  and  amendments  must, 
within  ten  days  tnereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the  pourt  for  the 
judge.    When  received  by  the  clerk  he  must  immediately 
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deliver  them  to  tlie  judge,  if  he  be  in  the  county ;  if  he 
be  absent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  ihe  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  safe  channel;  if  not  thus  for- 
warded, the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  When  received 
from  the  clerk,  the  judge  must  designate  the  time  at 
•which  he  will  settle  the  Dill,  and  the  clerk  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such  ref- 
eree for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  Amendments  are  served,  or  if  served  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  the  judge  or  referee,  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
must  be  signed  by  the  judge  or  referee,  with  his  certificate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk.    [In  effect  July  1st,  1874.] 

Farther  time— sec.  1054;  50  Gal.  444. 

Presentment— 24  Cal.  228,  and  see  next  note. 

Time  for  settlement— 47  Gal.  640,643;  50  GaL444:  in  criminal  case, 
47  Cal.  631.  « 

Signed  when— see  Then  be  Filed,  itijra, 

Certificate  of  jadge-^  Gal.  148.  Revoking,  9  CaL  172;  47  Cal.  526:  but 
as  to  abolition  of  terms,  see  sec.  73n. 
Then  be  filed— 19  Cal.  585. 
New  trial— biU  of  exceptions  for,  sec.  659,  subd.  2. 

Eeqnisites— of  bill  of  exceptions,  sec.  648;  1  Gal.  108;  3  Gal.  426;  5  CaL 
149;  36  Cal.  553;  38  Gal.  141 ;  45  Gal.  25;  46  Gal.  545;  43  Gal.  210, 581 ;  50  Cal. 
444 ;  53  Cal.  302 :  for  new  trial,  sec.  25»,  subd.  2 :  and  as  to  statement,  see 
sec.  259,  subd.  3,  and  sec.  661n. 

• 

§  651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  such 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  049, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  C50,  and  within  like  periods 
after  entry  of  the  order,  upon  api)e.il  from  which  such 
decision  is  reviewable.    [In  effect  J  uly  1st,  1874.] 

Decision  after  judgment— compare  sections  named. 
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§  652.  If  the  judge  in  any  case  refuse  to  allow  an  ex- 
ception in  accordance  with  the  facts,  the  party  desiring 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same ;  the  application  may  be  made  in 
the  mode  and  manner,  and  under  such  regulations  as  that 
court  may  prescribe ;  and  the  bill,  when  proven,  must  be 
certified  by  the  chief  justice  as  correct,  and  filed  with  the 
clerk  of  the  court  in  which  the  action  was  tried,  and  when 
so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the 
judge  who  tried  the  cause. 

Refuse— 49  Cal.  510. 

Petition-35  Cal.  227 ;  49  Cal.  263. 

Regulation— see  Supreme  Ct.  Bule  29. 

§  653.  When  the  decision  excepted  to  was  made  by 
any  judicial  officer  other  than  a  judge,  the  bill  of  excep- 
tions shall  be  presented  to  such  judicial  officer  and  be 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  re- 
quired to  be  presented  to,  settled,  and  signed  by  a  court 
or  judge.  A  judge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  re- 
moved from  office,  becomes  disqualified,  is  absent  from 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  the  same  power,  in  settling  and  cer- 
tifying statements,  ^s  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  exceptions.  [Ap- 
proved April  3rd — in  effect  June  1st,  1876.] 

Order  or  rules— see  Settlement,  under  Supreme  Court  Rules, 
sec.  129». 

ABTICLE  n. 

New  Tbials. 

S  656.  New  trial  defined, 
g  657.  When  a  new  trial  may  be  granted. 
I  658.  On  what  papers  moved  for. 

I  659.  Notice  of  motion,  upon  whom  served,  and  what  to  contain. 
I  660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 
§  661.  Judge  to  make  statement  on  decision  of  the  motion.    Tills 
statement  to  constitute  bill  of  exceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
or  court,  or  by  referees. 

New  trial— see  note  to  next  section. 
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§  657.  The  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  the  application  oi  the 
party  aggrieved,  for  any  of  the  following  causes,  mate- 
rially affecting  the  substantial  rights  of  such  part^ : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  dis- 
cretion, by  which  either  party  was  prevented  from  hav- 
ing a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to' the  deter- 
mination of  chance,  such  misconduct  may  be  proved  by 
the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  pr  surprise,  which  ordinary  prudence  could 
not  have  guarded  against; 

4.  Newly -discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  x)roduced  at  the  trials 
■  5.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  oi  passion  or  prejudice ; 

6.  Insufficiency  of*the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

NEW  TRIAL. 

Admissions  preventing— see  Estoppel.  Affidavits— on  motion 
for,  sec.  659,  subd.  1  and  note;  also  see  Q-rounds,  infrat  subd.  2,  4. 
Appeal— as  affecting,  sec.  53n.  Application  for— mode  of,  sees.  653, 
659;  and  see  Motion  fob.  Argument  for— see  under  Motion  foa. 
Chance,  resort  to— sec.  657,  subd.  2,  and  note  under  Gbounds,  infra. 
Conflict  or  evidence— effect  of,  see  G-ronnds,  note,  infra,  subd.  6. 
Damages,  excessive— sec.  657,  subd.  5,  and  note  under  G-ronnds, 
infra.  Defined— sec.  656.  Diligence— proof  of,  see  Grounds  note, 
i/ifra,  subd.  4:  in  prosecution,  sec.  660  and  note.  Discretion— exten- 
sive, abuse  of  alone  causes  Interference,  2  Cal.  177,853;  5  Cal.84:  10  Cal. 
301;  11  Cal.  840;  12  Cal.  432;  15  Cal.  35, 90, 501:  16  Cal.  357:  17  Cal.  92, 286, 
416;  18  Cal.  203:  20  Cal.  1%;  21  Cal. 413;  22  Cal.  82:  23  Cal.243;  26 Cal. 681; 
28  Cal.  535:  30  Cal.  226;  33  Cal.  622;  41  Cal.  467;  43  Cal.  646:  49  Cal.  250; 
Kern  Valley  Bank  v.  Chester,  June  8rd,  1880;  also  see  subd.  1  of  this 
section,  and  under  G-rounds  tn/ra,  note  to  same,  and  to  subd.  3^,  and 
6:  in  other  matters,  15  Cal.  23;  19  Cal.  605;  22  Cal.  43;  Parrot  r.  Floyd, 
April  17th,  1880, 5  Fac.  C.  L.  J.  333.  ■  Equity,  in— extent  of  Interference. 
sec.  473n ;  5  Cal.  400,  443:  7  Cal.  50;  29  Cal.  444 ;  33  Cal.  31 ;  41  Cal.  247, 818; 
45  Cal.  234:  practice,  7  Cal.  60;  14  Cal.  223;  IB  Cal.  42;  49  Cal.  126;  60  Cal. 
105.  Errors  in  law— sec.  657,  subd.  7,  and  note  under  Grounds,  infra. 
Estoppel— by  admissions  on  record,  40  Cal.  92.  Exceptions— sec.  646» : 
on  bill  of,  sec.  659,  subd.  2.  Granting— see  Order  fob.  Grounds  of— 
see  note,  infra.  Insafficiency  of  evidence  for— sec.  657,  subd.  6,  and 
note  under  Grounds,  infra.  Intendments- favoring  proceedings  be- 
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low,  see  sec.  53n ;  also  Disobetion,  supra.  Irrognlarity,  for— 8ec.€57, 
subd.  1,  and  see  note  under  Grounds,  infra.  Law— verdict  against,  . 
sec.  657,  subd:  7,  and  note  under  Grounds,  t^fra:  errors  in,  see  tliat 
head,  supra.  Minutes  of  court,  on— sec.  iioO,  subd.  i,  sec.  660.  Mis- 
conduct of  jury— sec.  C57,  subd.  2>  and  see  note  under  Grounds, ti^a. 
Motion  for— argument  on,  see  under  Hbarino,  sec.  660n;  47  Gal.  IG2: 
court's  instance,  at,  sec.  662:  liearing,  sec.  660:  necessary,  wlien,  B  Gal. 
101;  14Cal.81:  15Cal.375;  18  Cal.  394 :  19  Cal.  302 ;  38Cai.72:  notice  Of , 
sec.  659:  papers  on,  sec.  658:  questions  on,  47  Gal.  162.  Newly-dis- 
covered evidence  for— sec.  657,  subd.  4,  and  see  note  under  Grounds, 
infra.  Notice  of  motion  for— sec.  659.  Order,  for— effect  of,  33GaL407; 
4  J  Gal.  452:  made  on  terms,  1  Gal.  378;  13  Cal.  bi;  46  Cal.  576;  47  CaL264; 
43  Cal.  132.  Statement,  f orHsec.  659,  subd.  3  and  note :  on  appeal  from 
ruling  as  to,  sec.  661  and  note.  Substantial  rights— interference  with, 
sec.  157,  and  see  Grounds,  ir\fra,  subd.  7.  Surprise,  for— sec.  657, 
subd.  3,  and  note  under  Grounds,  it^fra.  Waiver  of— 8  Cal.  510:  47 
Cal.  164. 

GROUNDS  FOR  NEW  TRIAL. 

SUBDIVISION  1.  Lrregularityinproceedings— Q/'cozfH— seeABUSB 
OF  Discretion,  etc.,  infra,  and  1  Cal.  102, 131 ;  14  Cal.  661:  23  Cal.  335 ; 
27  Cal.  228:  35  Cal.  346;  47  Cal.  76:  51  Cal.  468:  Preston  v.  Eureka  A.  S. 
Co.  Feb.  23rd,  1880,  5  Pac.  C.  L.  J.  52;  £state  of  Brooks,  March 
31st,  1880,  5  Pac.  C.  L.  J.  236.  Of  jury-A  Cal.  274;  9  Cal.  629;  10  Cal. 
196;  12  Cal.  483:  16  Cal.  77;  20  Cal.  432;  21  Cal.  337;  22  Cal.  348;  29  Cal.  257; 
43  Cal.  137 :  46  Cal.  114 :  {uid  for  misconduct  of  jury,  see  subd.  2  and  note, 
infra.  Of  adverse  party^seQ  Abuse  of  discngtiont  etc.,  infra.  Abuse 
of  discretion,  or  prejudicial  order,  10  Gal.  464;  11  Cal.  161;  and  see  Dis- 
obetion, under  New  Trial,  supra. 

Subdivision  2.  Misconduct  of  jury— TFAo^  constitutes,  6  Cal.  228; 
9  Cal.  529;  10  Cal.  92;  21  Cal.  337;  39  Cal.  370, 625;  40  Cal.  603;  41  Cal.  233; 
46  Gal.  355.  Chance,  resort  to,  determination  df,  5  Cal.  44;  23  Cal.  40; 
25  Cal.  897, 460;  39  Cal.  485:  affidavits  showing,  sufficiency  of,  5  Cal.  44; 
49  Gal.  274:  ImpeachUig  verdict,  see  1  Cal.  403;  4  Gal.  102:  5  Cal.  40, 44; 
15 Gal. 70;  25 Cal.  3977^^;  29  Cal.  257;  49  Cal.  274;  50  Gal. 438;  53  Cal. 491. 

Subdivision  3.  Surprise— TFAa^  con«<t7u;e«,  5  Cal.  137;  6  CaL  228;  9 
Cal.  568;  10  Gal.  523;  13  Cal.  220;  21  Cal.  397:  22  Gal.  160;  24  Cal.  85;  28 
Cal.  335;  35  Cal.  346;  33  Cal.  447;  40  Cal.  264,657;  41  CaL  494;  Preston  v. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  52.  Abuse  of  discre- 
tion, required,  2  Gal.  183;  15  Gal.  501 ;  16  Gal.  85;  19  Cal.  355:  30  Cal.  226; 
49  Cal.  699;  and  see  under  New  Trial,  supra.  Shotoing  of,  when  suffi- 
cient, see  What  constitutes, supra,9SiCitollovringhe2kAa:  Materialinjury, 
6  Cal.  228:  17  Cal.  385;  19  Caf.  28;  24  Cal.  237:  29  Cal.  562:  32  Cal.  208: 
Jtelit>f,  exhausted,  7  Cal.  40;  11  Cal.  21;  17  Cal.  385:  20  Cal.  442;  29  Cal. 
605;  38  Cal.  456;  39  Gal.  555:  47  Cal.  416;  Kern  Valley  Bank  v.  Chester; 
June  3d,  1880.5  Pac.  C.  L.  J.  500:  Ordinary  prudence,  observance  of,  i 
Cal.  429 ;  3  Cal.  1 13 ;  10  Gal.  510 ;  21  Cal.  397 ;  29  Cal.  605.  Accident,  see  pre- 
vious notes  on  this  subdivision,  and  49  Cal.  669. 

Subdivision  4.  Newly- discovered  evidence— ^Aot9in(^  cf,  con- 
tents of  affidavits,  1  Cal.  180, 429;  3  Cal.  55, 113, 396;  11  Cal.  194;  35  Cal. 
684;  Stoakes  v.  Monroe,  86  Gal.-  883:  88  Cal.  194:  50  Cal.  632.  Material, 
see  Cumulative.  Diligence,  proof  of,  6  Cal.  164:  11  CaL  104,  212;  22  Cal. 
160;  33  Cal.  99;  38  Cal.  585;  40  Cal.  74;  45  Cal.  92, 837.  Cumulative,  not 
merely,  see  sec.  1838:  5  Gal.  842;  6  Gal.  228:  7  Cal.  40;  22  Cal.  160, 596;  23 
Gal.  419;  24  Cal.  513;  84  CaL  515;  35  Gal.'4I;  88  Cal.  456,  684;  41  Cal.  404; 
45  G  1. 337 ;  47  Cal.  134, 194, 204 ;  49  Cal.  250.  Too  late  for  trial,  7  CaL  4 18. 
Discretion  cf  court  below,  4  Cal.  345;  16  Cal.  173:  23  Cal.  243;  41  Cal.  4<)3; 
and  see  Abusb  of  Disobetion,  under  New  Trial,  supra.  In  equity, 
»Cal.399. 
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sraDivnunr  5.  Bxsxiln iamagf—Paui»»  or prtjaM^.l Cil. 


SVBDiviBioii  I.   Error*  in  lair—  mul  cmililaic,  lee  tollowlug  sub- 
heata:  fiidence,  ndnUstlon  or  iiUectloit  of ,  1  CaL  U,  231i  U  CaT.  Kit 


§  658.  When  the  application  ia  made  for  a  caiiae  men- 
tloDed  in  tlie  first,  second,  third,  and  fourtli  subdivisions 
of  the  Inst  section,  iC  must  be  made  upon  ufBdavits;  for 
any  other  cause  it  may  be  made,  at  the  option  of  the  mov- 
ing party,  either  upon  the  minutes  o£  the  couit,  or  a  bill 
of  exceptions,  or  a  statement  of  the  case,  prepared  aa 
heieinaiCer  provided.    [In  eSect  July  1st,  1374.] 

EAct  of  Oods  on  ssctlon-47  Cal.  M. 

Mods  of  application— affidBTlts,  on.  sec.  fiSV.  nubd.  I :  mlnnttB  ot 


§  659.  Tbe  party  intending  to  move  for  a,  new  trial 
muat,  within  ten  days  after  the  verdict  ot  the  Jury,  it  the 
action  were  tried  by  a  jury,  or  after  notice  of  the  decision 
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of  the  court  or  referee,  if  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  designating  the  grounds  upon 
which  the  motion  will  be  made,  and  whether  the  same 
will  be  made  upon  atBdavits  or  the  minutes  of  tlie  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  the  notice, 
or  sucli  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  lile  such  affidavits 
with  tile  clerk,  and  serve  a  copy  upon  the  adverse  party, 
who  shall  have  ten  days  to  lile  counter  affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  biil  of  exceptions, 
and  no  bill  has  already  been  settled  as  hereinbefore  pro- 
vided, the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill,  of  exceptions  as  is  j^rovided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  sec.  050, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  tiled,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  within  ten  days  thereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment shall  be  amended  accordingly,  and  then  presented 
to  the  judge  who  tried  or  heard  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  judge,  upon  five  days*  notice  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  clerk,  and  judge,  as  are  required  for  the  settlement  of 
bills  of  exception  by  sec.  (jiX).  if  the  action  was  heard  by 
a  referee,  the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  sert'^ed  within  the  time  des- 
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ignated,  or,  if  served,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  judge 
or  i;eferee,  for  settlement,  without  notice  to  the  adverse 
party.  When  the  notice  of  the  motion  designates,  as  tlie 
ground  of  the  motion,  the  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufficient.  "VN^ien  the  notice  designates,  as  the 
ground  of  the  motion,  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the  statement  shall 
specify  the  particular  errors  upon  which  the  party  will 
rely.  If  no 'such  speciii  cations  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.  It  is 
the  duty  of  the  judce  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  the  case,  notwith- 
standing the  assent  of  the  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  judge  or  ref- 
eree, with  his  certificate  to  the  effect  that  the  samo  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  the  instiffl- 
ciency  of  the  evidence  to  justify  the  verdict  or  other  de* 
cision,  the  notice  of  motion  must  specify  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient;  and,  if 
the  ground  of  the  motion  be  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  the  notice  do  not  contain  the  specifications 
hero  indicated,  when  the  motion  is  made  on  the  minutes 
of  the  court,  the  motion  must  be  denied.  [In  effect  July 
1st,  1874.] 

Within  ten  days— see  Notice  of  Motion,  infra.    • 

Verdict  of  jury— sees.  624-628. 

Notice  of  decision— 30  Cal.  123;  33  Cal.208;  43  Cal.320:  50Cal.375: 
meaning  of  "  decision,"  see  49  Cal.  565. 

Notice  of  motion  for  new  yxizl— Written,  miist  be,  24  Gal.  354, 364. 
Abandonment,  1!)  Cal.  602.  Waiver,  9  Cal.  76;  2f3  Cal.  151 ;  41  Cal.  619;  4» 
Cal.  485:  62  Cal.  664.  Filing  and  serving  of  papers,  generally,  sec.  1010  et 
seq.:  initiates  proceedings,  47  Cal.  58.  Time  for,  mandatory,  9  Cal.  67 : 
15  Cal.  313;  24  Cal.  354;  45  Cal.  654;  4)  Cal.  1U5.552;  50  Cal.  870:  extension 
of  time,  sec.  1054:  excepting  to  court  commissioner's  report,  sec.  259, 
subd.  2.  Designating  grounds,  see  Sfecifyinq  Pabticulahs,  note« 
infra. 

Proceedings,  limited  time  for -11  Cal.  132;  27  Cal.  491;  28  Cal.  262;  43 
Cal.  320,482;  50  Cal.  370;  52  Cal.  664:  extensions  of  time,  sec.  1054 ;  41  Cal. 
515;  43  Cal.  320. 

Specifying  particolars— 27  Cal.  415;  28  Cal.  312;  30  Cal.  229;  32  Cal. 
302^639;  84  Cal.  90,624:  36CaL117;  37  Cal. 263, 381 ;  38  Cal. 201, 278;  39  Cal. 
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2»3»700;  40  Gal. 77,639;  41  Gal. 298;  42  Gal.  439;  43  Gal.  274,398;  44  Cal.  210, 
346.284;  46  Gal.  3, 33, 530;  47  Gal.  19.416;  48  Gal.  614:  49  Gal.  42, 146, 166. 
340, 524;  50  Gal.  120, 187 ;  51  Gal.  221 ;  Elder  v.  Edgar,  Feb.  6th,  1880, 4  Pac. 
C.  li.  J.  545;  Preston  v.  Hearst,  March  16th.  1880,  5  Pac.  G.  L.  J.  128; 
Thompson  v.  Patterson,  April  23rd,  1880, 5  Pac.  G.  L.  J.  390. 

Subdivision  1.  Affidavits— time  for  filing,  see  Procbedinqs, 
LlinTED  TiKB  FOR,  note,  supra:  further  time,  sec.  1054:  filing,  etc., 
of  papers,  sec.  1010  et  <eg.:  indorsement,  43  Gal.  542. 

Subdivision  2. .  Bill  of  ezceptions—settlement.  requisites,  etc., 
see  sec.  650n,  sees.  649-653:  filed  before  signed,  49  Gal.  585:  specifying 
psutictdars,  see  note,  supra. 

Subdivision  3.  Statement— preparation  and  settlement  of,  44  Gal. 
210;  50  Gal.  120;  and  compare  sec.  edOand  notes:  engrossed  statement, 
incorporating  amendments,  23  Gal.  461 ;  Smith  v.  Davis,  May  19th.  1880, 
5  Pac.  G.  L.  J.  449:  judge's  certificate,  sec.  661n;  13  Gal.  170;  44  Gal.  246; 
and  compare,  14  Gal.  194:  clerk's  duty,  13  Gal.  170;  40  Gal.  142:  mistake 
as  to,  42  Gal.  236:  44  Gal.  210:  omissionin,  34Gal.  506:  striking  out.  im- 
proper, 42  Gal.  110:  time  for  filing,  47  Gal.  164;  51  Gal.  172;  and  see  Pro- 
OBBDINOB,  «upra.*  specifying  particulars,  see  note,  fuj^ra.'  reserving 
objection,  43  CaL  320. 

Subdivision  4.  Minntes  of  court- motion  on,  sec.  660 :  specifying 
particulars,  see  note,  supra. 

§  660.  The  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion, 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 
and  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
or  statement,  as  the  case  may  be,  are  liled,  and  may  be 
brought  to  a  hearing  upon  motion  of  either  party.  On 
such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  file,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
graphic report  of  the  testimony  on  file.  [In  effect  July 
Ist,  1874.] 

Earliest  practioable  period— diligence  required.  27  Gal.  413;  33  Gal. 
656:  45  Gal.  669:  discretion  of  court,  37  Gal.  236;  39  Gal.  434;  44  Gal.  389: 
waiver,  47  Gal.  645. 

Brought  to  a  hearing— see  Wafvbb,  under  preceding  note. 
Sealing—Arguments  on,  28  Gal.  99;  47  Gal.  163;  49  GaL  46.  Premature 
order  on»  41  Cal.  331 ;  42  Gal.  218, 362.    Dismissal  on  motion,  48  Col.  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the 
hearing,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting 
or  refusing  a  new  trial,  unless  the  motionbe  made  on  the 
minutes  of  the  court,  and  in  that  case  the  judgment  roll 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.  Such 
subsequent  statement  shall  be  proposed  by  the  party  ap- 
pealing, or  Intending  to  appeal,  within  ten  davs  after  the 
entry  of  the  order,  or  such  further  time  as  the  court  in 


§§  662-3  TRIALS  IN  GENERAL.  2^ 

which  the  action  is  pending,  or  a  judge  thereof,  may 
allo.w,  and  the  same  or  a  copy  thereof  be  served  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intending  to  appeal ; 
and  thereafter  proceedings  shall  be  had,  and  within  like 
periods,  for  the  settlement  of  the  statement  as  provided 
by  sec.  659,  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  m,atter  as  may  be  necessary  • 
to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 
[In  eifect  July  1st,  1874.] 

Jadgment  roll— sec.  670;  Thomas  v,  Anderson,  May  26tli,  1880, 5  Pac. 
C.  L.  J.  415. 

Affidavits,  bill  of  exceptions,  statement— sec.  659,  subds.  1,  2.  3, 
and  notes. 

Minntes  of  court— sec.  680. 

Statement  on  appeal— Contents  requiredtS  Cal.  618;  10  Cal.  300;  11 
Cal.214,339;  12  Cal.  280;  13  Cal.  SO;  15  Cal.  359;  44  Cal.  326;  45  Cal.  112; 
47  Cal.  427;  48  Cal.  35, 540:  quantity  of  evidence,  see  48  Cal.  619.  Time 
prescribed  as  to,  8  Cal.  322 ;  12  Cal.  412,  and  see  Pboceedii^gs,  Limited 
TIME  FOR,  sec.  659n.  Judge's  certijficate,  47  Cal.  526.  Specifying  par- 
ticulars, sec.  659n.  Appeal  from  order  as  to  new  trials  sec.  930,  subd.  3, 
and  notes.    Record  on  appeal,  49  Cal.  146. 

§  662.  The  verdict  of  a  jury  may  also  be  vacated,  and 
a  new  trial  granted  by  the  court  in  which  the  action  is 
pending,  on  its  own  motion,  without  the  application  of 
either  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minutes  of  the  court,  as  provided  in  sec.  661» 
[In  effect  July  1st,  1874.] 

§  663.    Repealed.     [In  effect  April  15th,  1880.] 
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CHAPTER  Vin. 

THE    MANNER    OF    GIVING    AND    ENTER- 

ING  JUDGMENT. 

g  664.  Judgment  to  be  entered  In  twenty-four  hours,  etc. 

S  665.  Case  may  be  brought  before  the  courtf  or  argument. 

S  666.  When  connter-clskun  established  exceeds  plamtlfl's  demand. 

§  667.  In  replevin,  judgment  to  be  In  the  alternative,  and  with  dam- 
ages.   GrOid  coin  or  currency  judgment. 

«  668.  Judgment  book  to  be  kept  by  the  clerk. 

I  669.  If  a  party  die  after  verdict,  Judgment  may  be  entered,  but  not 
to  be  a  Hen. 

$  670.  Judgment  roll,  what  to  constitute. 

671.  Judgment  Hen,  when  It  begins  and  when  It  expires. 

672.  Docket,  how  kept,  and  what  to  contain. 

673.  Docket  to  be  open  for  Inspection  without  charge. 

674.  Transcript  to  be  filed  In  any  county,  and  Judgment  to  become  a 
Hen  there. 

S  675.  Satisfaction  of  a  Judgment,  how  made. 

§  664.  When  trial  by  jury  has  been  bad,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenty-four  hours  after  the  rendition  of  the  ver- 
dict, unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Entering  judgment— 13  Gal.  50;  28  Gal.  335;  44  CaL  132. 

Reserving— for  argument  or  further  consideration,  sec.  665. 

Stay  of  proceedings— by  appeal,  sec.  949  and  note. 

JUDGMENT  aSNERALLY. 

Abatement  of— when  made,  36  Gal.  133.  Abbreviations— eto.,  sec. 
186.  Affirmative  relief— where  sought,  see  DsvBin>AKT,  roB.  Af- 
finning— sec.  53n.  Amendment— sec.  473n.  Appeal  f^om— sec.  93d, 
subds.  1  and  2,  notes.  Appellate  supervision  over— eec.  53,  and  notes. 
Assignment  of— 12  Gal.  257;  22  Gal.  430;  23  Gal.  255, 596;  25  Gal.  189, 538. 
Attack  on— direct  and  collateral,  sec.  412n;  sec.  1908n.  Authentica- 
tion—47  GaL  21.  Oompromise— after  offer  of,  sec.  997.  Confession, 
by— sec.  1132.  Oonnter-daim,  where— see  Defend akt,  for.  Our- 
rency,  in— sec.  667.  Default,  by— sec.  585  and  note.  Defendant,  for— 
for  excess  of  counter-claim,  or  affirmative  relief,  sec.  666.  Defined— 
sec.  577.  Demurrer,  on— sec.  636.  Dismissal,  of— sec.  581.  Enforcing— 
sec.  684;  and  see  sec.  957.  Entry  of— see  Entebino  JimoMEirT,  note, 
supra:  on  demurrer, 49  Gal.  846.  Estoppel  on— sec.  1906.  Excess,  remit, 
ting— see  Beduction.  enforcing.  Final— sec.  939» ;  1  Gal.  24, 134, 6  Gal. 
428;  14  Gal.  248;  15  GaL  145,162;  16  Gal.  381;  and  as  to  contempt,  see  sec.  1222. 
Form,  question  as  to— Preston  ».  Hearst,  March  16th,  1880,  6  Pac.  G. 
L.J.  128.  Gold  Ooin,  in— sec.  667.  Intendments  as  to— see  IHTEND- 
p  Code  Crv.  Pboo.— SI. 
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HEKTS,  sec.  63».  Interest— 28  €al.  288:  80  Cal.  91;  32  Cal.  82.  Inter- 
locutory—sec. 647n.  Intenrentioni  after— see  IirTEfiV£irTiON»  gen- 
erally,  sec.  387  and  note.  Kinds  of— sec.  577n.  Language  of— sec.  185^ 
Mistakes  in— see  Akeitdmsnts,  and  45  Cal.  653.  Modifying— sec. 
63n;  sec.  957;  53  Cal.  653.  Money— in  specified  kind  of,  sec.  667  and 
note:  of  account,  Political  Code,  3272-3274.  New  Trial— vacating  by, 
sec.  657 ;  28  Cal.  534.  Non  obstante  veredicto— 18  Cal.  669.  Nonsuit,  of— 
sec.  581.  Obedience  to— enforcing,  see  Contempts,  sec.  1209,  subds. 
5, 12,  and  notes;  sec.  1210;  aud  generally,  sees.  1209-1222.  Order  for— see 
Form.  Parties  to— sees.  885,  «78, 579, 669 ;  15  Cal.  41 ;  37  Cal.  846 ;  39  Cal. 
412, 688 ;  40  Cal.  639.  Pendency  of  action— sec.  1049.  Pleading,  sec.  456. 
Pleadings  on— sec.  585».  Recitals  in— 50  Cal.  454:  effect  of  recitals 
generally,  sec.  1962,  subd.  2  and  note.  Reduction,  enforcing— 12  CaL 
479;  14  Cal.  419.  Relief  by— sec.  580o.  Remittitur— sec.  958.  Reserv- 
ing—sec. 655.  Restitution— on  reversal  or  modification  of,  sec.  967. 
Reversing— sec.  53n,  sec.  957.  Review  of— on  new  trial,  sec  656  et  seq. : 
on  appeal,  sec.  53n;  sec  936  et  teq.,  and  see  sec.  666.  Setting  off— «ec 
368, 7  CaL  543;  8  Cal.  898;  11  Cal.  93:  14  Cal.  223:  20  Cal.  277;  22  CaL  430; 
Jones  p.  Cbalf ant,  March  15th,  1880,  5  Pac.  C.  L.  J.  134.  Uncertain— 
when,  53  Cal.  13.  vacating— see  New  T&ial,  supra,  and  Opening. 
Default— sec.  473n ;  also  Amendment  ,  supra.  Validating— 50  CaL  389. 

JUDGMENT  IN  PARTICULAR  OASES. 

Administration— against,  sec.  1504.  Arrest  of  debtor— directlag, 
see  sec.  684.  Attached  property— satisfying  from,  sec.  550;  9  Cal.  538. 
Award  on— sec.  1286.  Contempt,  in— sec  1222.  Deed,  setting  aside— 

Senerally.  21  CaL  629;  41  Cal.  85:  of  decedent,  sec.  1589;  39  CaL  688. 
Ijectment,  in— 9  Cal.  213;  14  Cal.  465;  18  Cal.  108,217;  22  Cal.  513, 645; 
26  Cal.  272;  32  CaL  176;  35  Cal.  316;  36  CaL  625;  40  Cal.  294. 299;  41  Cal.  4U 
44  CaL  177;  49  Cal.  137,202;  50  Cal.  314.  Executor,  against-see  Admin- 
ISTBATOB.  Fidnclaryfunds— as  to,  sec667».  Foreclosure— see.  726. 
Infant,  against— 31  Cal.  273.  Joint  debtors,  against— sec.  989.  Mar- 
ried woman— as  to,  see  under  Parties,  sees.  370,  371.  Mechanics' 
liens— sees.  1193,  2194.  Partition— sec.  766.  Partnership— winding  up, 
33  Cal.  641.  Receiver— executing  or  securing,  sec  564,  subds.  3, 4,  and 
notes.  Reference,  on— sec.  644.  Replevin,  in— sec.  667,  and  notes. 
Sureties— on  official  bond,  against,  25  CaL  521;  29  Cal.  642:  on  appeal 
bond,  subrogation  of,  sec.  1059.  Trespass,  in— 53  Cal.  653.  Trust,  es- 
tablishing—form of,  25  Cal.  317;  34  CaL  514. 

§  665.  When  the  case  is  reserved  for  argument  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  argu- 
ment. 

Argument'-4ee  sec.  SSn. 

§  666.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  plaintiff's  demand,  judgment  for  the  defendant 
must  be  given  for  the  excess;  or  if  it  appear  that  the  de- 
fendant is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Counter-claim— generally,  sees.  438, 439 :  dismissal  or  nonsuit,  where 
none,  sec.  681,  subd.  1.  Exceeding  plaintiff's  demand,  see  under  Ver* 
diet,  sec.  626.   Affirmative  relief— see  sec.  442. 
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§  667.  In  an  aetioa  W  recover  the  possession  of  per- 
aonal  property,  judgoieat  for  tlio  plaintiff  miy  be  for  tl>e 
pOBsesaion  or  tbo  value  tbereof,  lu  case  a  delivery  cannot 
be  bad,  anil  (laniaKes  for  tlie  detention.  If  tbe  pcopeity 
has  been  deliveced  to  the  plaintiff,  and  tbe  defendant 
cLiira  a  teoicn  thereof,  judgment  for  the  defendant  may 
he  for  ft  return  of  the  property  or  the  value  thereof,  in  cane 
a  return  cannot  he  had,  and  damages  fortakiug  and  with- 
holding the  aame.  In  an  action  on  a  contract  or  obliga- 
lion  tn  writing,  for  tbe  direct  payment  of  money,  made 
payable  in  a  Bpecified  kind  of  monfey  or  currency,  judg- 


made  payable  in  the  kind  of  money  or  currency  BpeCiQed 
therein;  and  in  all  actions  for  the  recovery  of  money,  if 
the  plaintiff  allege  in  his  complaint  that  the  same  was  un- 
derstood and  agreed  by  the  respective  parlies  to  be  pay- 
able In  a  Bpecitled  kind  of  money  or  currency,  and  tliiH 
fact  is  admitted  by  thu  default  of  the  dcfeddant  or  estah- 
lialied  by  cvidenco.  tlie  judgment  for  the  plaintiff  must  be 
made  payable  in  the  kind  of  money  or  clirrency  so  al- 
leged in  the  complaint;  and  in  an  action  against  anjr  per- 
son for  the  recovery  of  money  received  by  Bucli_per8on  in 
a  aduoiary  capacity,  or  to  the  use  of  another,  judgm'— 


defeiidsnt.  directing  return  ol  property. 
1.61«;»>Cai.31!:ven1Jct,eec.fi«:  •mnn. 
!3:  damuea  for  deteutlou  or  wltblialdlntt, 
313;  fiaCal.  RTi  Kelly  r.  UcKlbbeu,  feG. 
and  83.  Money  or  onnency,  tpeiMed 
kttCaLII6l:ttCal.«,asi:STCal.MC;  H 
nCBL«g|i»Cal.»8t  UCiil.  UB.SM;  » 
M:  gMl  cMn,  K  CM.  Mti  IT  Oal,  l-»;  <a 

Luii  19 Oil ni. asj  w Sl nai  Moa. 
»,  sMTsi  ciTn,  no,  bm;  m  cit.  so,  ae, 

Tnut  fands— fViIiwiarv  capocif V,  uc.  IMT;  X  Csl,  121;  B9  Cal.  U7, 
m.    0'9:«/anoi'A«-,SSCd.^:  33CbI.39!I,U0. 

§  668.  The  clerk  must  keep,  with  the  records  of  the 
court,  abook  to  be  called  the  '■judgment  book,"in  which 
judgments  must  be  entered. 

Raginer  of  actiona— sec.  1012. 

§  669.  If  aparty  die  after  a  verdict  or  decision  apon 
any  iBBas  of  fact,  and  before  jndgment,  the  court  may 
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nevertheless  render  judgment  thereon.  Such  judgment 
is  not  a  lien  on  the  real  property  of  the  deceased  party, 
but  is  payable  in  the  couise  of  administration  on  his 
estate. 

Death— suggestion  and  effect  of,  sec.  385  and  notes. 

Death  after  verdict— 50  Cal.  40. 

Fairable  in  coarse  of  administratidii— sec  1906,  and  see  sec.  1504. 

Before  judgment  entered— 50  Cal.  289. 

§  670.  Immediately  after  entering  the  judgment  the 
clerk  must  attach  together  and  file  tne  following  papers, 
which  constitute  the  judgiqent  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the  summous,  with  the  affidavit  or  proof  of  ser- 
vice, and  the  complaint,  with  a  memorandum  indorsed 
thereon  that  the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  judgment; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ver- 
dict of  the  jury,  or  finding  of  the  court,  or  referee,  all 
bills  of  exceptions  taken  and  filed,  and  a  copy  of  any 
order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
and  a  copy  of  the  judgment.  If  there  are  two  or  more 
defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons^ 
with  proof  of  its  service  upon  such  defendant,  must  also 
be  added  to  the  other  papers  mentioned  in  this  subdivis- 
ion.   [In  effect  March  9th,  1876.] 

Clerk's  powers  and  dntiea— county  clerk,  see  Political  Codb, 
sees.  4204,  4205:  deputies,  see  Political  Godb,  se«s.  865,  4112-4114: 
functions  generally,  see  Ministerial  Officebs,  sec.  2G2n;  also,  sec. 
585,  sabds.  1  and  2, 593. 664, 668, 671-3, 1051, 1052, 2012. 

Judgment  roll— contents,  etc.  18  Cal.  219;  27  Cal.  107;  28  CaL  170,295; 
U  Cal.  238:  33  Cal.  172:  34  Cal.  391,611;  36  Gal.  112;  40  Cal.  378;  47  CaL 
640;  49  Cal.  308;  53  Cal.  89, 399;  and  see  notes  following. 

Subdivision  1.  Where  jio  answer— Summons,  contents  and  proof 
of  service,  sees.  407,  415,  and  notes :  complaint,  sec.  426  and  notes. 
JBoth  part  of  judgment  roll.  Mand  v.  Wear,  May  17th,  1880, 5  Pac.  C.  L. 
J.  426.   Judgment,  by  default,  sec.  585  and  notes. 

SiTBDrvTSiOTr  2.  OUbBT  csLsea— Pleadings,  see  sees.  420-476.  Ver- 
diet,  sees.  624-628.  Findivjfs,  sec.  633«».  Report  c^f  rtferee,  Thompson  v. 
Patterson,  April  23rd,  18w,5Pac.  C.  L.  J.  388.  Exertions,  sec.  646fi: 
sees.  646-653.  Order  on  etemarrer— sec.  636  and  note.  Changeof  parties, 
'  .«      .  —  ''^•tfd(7m«n^  Thomas  ©.Anderson, 

sees. 
...  .  t,  see 

sabd.  1  and  note. 

§  671.  Immediately  after  filing  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  judgment, 
under  appropriate  heads,  in  the  docket  kept  by  him;  and 
from  the  time  the  judgment  is  docketed  it  becomes  a  lien 
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upon  all  the  real  property  of  the  judgmeDt  debtor  not  ex- 
empt from  execution  in  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire,  until  the  lien 
ceases.  The  lien  continues  for  two  years,  unless  the  en* 
f  orcement  of  the  judgment  be  stayed  on  appeal  by  the 
execution  of  a  sufficient  undertaking,  as  provided  in  this 
Code,  in  which  case  the  lien  of  the  judgment  ceases.  [In 
effect  July  1st,  1874.] 

Docketing  jndgment— error  in,  6  Cal.  277 :  time  of.  39  Cal.  137. 

Judgment  docket— eecs.  672-^4. 

Judgment  hen— To  what  attaches,  li  Cal.  43»;  16  Cal.  181,213;  23  CaL 
277;  dO  Cal.  511.  Effect  on  attachment  lien— 21  Cal.  121.  Two  years*  do- 
r(tffon.I0Cal.71;  16  Cal.  403;  17  Cal.  471;  31  Cal.  395;  46  Cal.  654.    Ap- 

fteal  suspends,  sec.  941  et  sea.:  6  Cal.  130;  25  Cal.  337.  Extinguished,how, 
3  Cal.  79.    In  foreclosure,  16  Cal.  404 ;  25  Cal.  337 ;  28  Cal.  520. 

§  672.  The  docket  mentioned  in  the  last  section  is  a 
book  which  the  clerk  keeps  in  his  office,  with  each  page 
divided  into  eight  columns,  and  headed  as  follows :  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  appeals,  when 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  tlie 
docket  under  the  head  of  judgment;  if  tlie  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  judgment— sec.  671  and  note ;  31  Cal.  293. 

Jndgment  docket— what  constitutes,  38  Cal.  393 :  sufficient  entry,  50 
Cal.  511. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  with- 
out  charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  in- 
spection. , 

Public  writings— open  to  Inspection,  sees.  1892, 1893. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  ftled  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  nut  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  unless  the  judgment  be  previously  satisfied. 

Another  county— filing  transcript  in,  Civil  Code,  sec.  1159:  where 
land  situated,  sec.  400,  ante ;  hut  see  sec.  78. 


1 


^ 
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ftaeotding  gmienllf— «ec8.  lUB,  1109, 1170. 
Oontinnance  of  lien— 23  CaL  40. 

Justice's  Oonrt  judgment— abstract  creates  lien,  sec.  900 ;  and  see  81 

Cal.223. 

§  675.  Satisfaction  of  a  judgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  with  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  a 
conveyance  of  real  property,  by  the  judgment  creditor, 
or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  filed.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  upon  an  execu- 
tion, the  party  or  attorney  must  give  such  acknowledg- 
ment, or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it.     [In  eflEect  July  1st,  1874.] 

Satisfaction  of  jndgment—  What  eotuMuteSf  8  Cal.  29;  14  Cal.  661 ;  22 
Cal.  173 ;  23  Cal.  94 :  44  Cal.  519 :  apparent  only,  14  Cal.  661 :  25  Cal.  538 :  32  CaL 
131 ;  34  Cal.  666:  62  Cal.  345.  Kntry  af,  improperly  stricken  out,  3  Cal. 
342:  acknowledsrment,  sec.  179,  sabd.  2.  Parties  empowered  to  (fivct  cred- 
itor, 2  Cal.  507;  35  Cal.  195;  46  CaL  70;  49  Gal.  359:  attorney,  6  Cal.  632, 
and  see  sees.  283-285. 
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On  the  Execution  of  the  Judgment  in 

Civil  Actions. 

« 

Chap.  I.  The  execution. 

n.  Proceedings  supplemental  to  the  execution^ 
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,  CHAPTER  I. 
THE  EXECUTION. 

681.  Witbin  what  time  execntlon  may  issue. 

682.  Who  may  issue  the  execution,  its  form,  to  whom  directed,  and 
what  it  shall  require. 

683.  When  made  returnable.* 

684.  Money  ludgments,  and  others,  how  enforced. 

685.  Execution  after  five  years. 

686.  When  execution  may  issue  against  the  property  of  a  party  after 
his  death. 

S  687.  Execution,  how  and  to  whom  issued. 

S  688.  What  shall  be  liable  to  be  seized  In  execution.  Not  to  be  affected 

till  a  levy  is  made. 
S  689.  When  property  is  claimed  by  a  third  party,  how  the  right  of 

property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how  given. 

$  698.  Selling  without  notice,  what  penalty  attached. 

S  69i.  Sales,  now  conducted.  Neither  the  officer  conducting  it  nor  his 
deputy  to  be  a  purchaser.  Beal  and  personal  property,  how 
sold.  Judgment  debtor,  If  present,  may  direct  order  of  sale, 
and  the  officer  shall  follow  his  directions. 

S  695.  K  purchaser  refuses  to  pay  purchase-money,  what  proceedings. 

S  696.  Court  of  justice  may  proceed  in  a  summary  manner  against  a 
purchaser  refusinjg^  to  pay.  Officer  may  refuse  such  pur- 
chaser's bid  after. 

S  697.  These  two  sections  not  to  make  officer  liable  beyond  a  certain 
amount. 

S  698.  Personal  property  not  capable  of  manual  delivery,  how  deliv- 
ered to  purchaser. 

S  699.  Personal  property  not  capable  of  manual  delivery,  how  sold  and 
delivered. 

S  700.  Beal  property,  when  absolute  sale  or  not.  In  the  latter  case, 
what  the  certificate  must  contain. 

S  701.  Real  property  so  sold,  by  whom  it  may  be  redeemed. 

I  702.  When  it  may  be  redeemed,  and  redemption  money. 

I  703.  When  Judgment  debtor  or  other  redemptioner  may  redeem. 

S  704.  In  cases  of  redemption,  to  whom  the  judgments  are  to  be  made. 

S  705.  What  a  redemptioner  must  do  in  order  to  redeem. 

S  706.  Until  the  expiration  of  redemption  time  court  may  restrain 
waste  on  the  property.   What  considered  waste. 

S  707.  Bents  and  profits. 

S  708.  If  purchaser  of  real  property  be  evicted  for  irregularities  In 
sales,  what  he  may  recover  and  from  whom.  When  judg- 
ment to  be  revived.  Petition  for  the  purpose,  how  and  by 
whom  made. 

\  709.  Party  who  pays  more  than  his  share  may  compel  contribution. 

9  681.  The  party  in  whose  favor  judgment  is  given, 
may,  at  anytime  within  five  years  after  the  entry  thereof, 
have  a  writ  of  execution  issued  for  its  enforcement. 
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Entr7  of  judgment— Time  for  exectitlon  begins  to  run  from,  28  GaL 
418;  30  Gal.  621;  34  Gal.  611:  generally,  sec.  664,  and  note. 

Within  five  jrears— 22  Gal.  647:  when  extended,  sec.  685:  changes  in 
statute,  37  Gal.  11. 

Stay  of  ezecntion— When  proper,  31  Gal.  170:  when  Improper,  Liver- 
more  V.  Hodgkins,  April  26th,  1880, 5  Pac.  G.  L.  J.  348:  by  appeal,  sees. 
942n,  942-945:  no  extension  of  "period  for  issuance  by,  29  Gal.  227:  per- 

SBtual,  when  not  granted,  41  Gal.  253 :  new  trial  as,  28  GaL  68;  and  see  40 
al.278. 

§  682.  The  writ  of  execution  must  be  issued  in  tlie 
name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actually  due  thereon,  and  if  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six 
hundred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantially  as  fol- 
lows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
of  his  real -property;  or  it  the  judgment  be.  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
ing such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  personal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
must  itequire  the  sheriff  to  arrest  such  debtor  and  commit 
him  to  tne  jail  of  the  county  until  he  pay  the  judgment, 
with  interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  3udgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  payable,  and  the 
sheriff  must  refuse  payment  in  any  other  kind  of  money 
or  currency;  and  in  case  of  levy  and  sale  of  the  property 
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of  the  jadgment  debtor,  he  must  refuse  payment  from 
any  purchaser  at  such  sale  in  any  other  kind  of  money  or 
currency  than  that  specified  in  the  execution.  The  sher- 
iff, collecting  money  or  currency  in  the  manner  required 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitled 
to  recover  tne  same,  the  same  kind  of  money  or  currency 
received  by  him,  and  in  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  official  bond  to  the  judgment 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

5.  If  it  be  tot  the  delivery  of  the  possession  of  real  or 
personal  property,  it  must  require  the  sheriff  to  deliver 
the  possession  of  the  same,  describing  it,  to  the  party  en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  re- 
covered by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Writ— generally,  see  sec.  51n. 

Style  of  process,  title  of  court— compare  sec.  407n. 

Issuance— improper,  14  Gal.  138:  clerk  refusing,  10  CaL  i89:  without 
docketing  of  judgment,  proper,  39  Cal.  137. 

Name  of  the  people— 50  Cal.  511. 

Judgment— Following  strictly,  10  Cal.  411. 

Subdivision  1.  Satisfy  the  judgment— see  44  Cal.  520.  Personal 
property  insufficient— 6  Cal.  47.  Lien  of  docketed  judgment— see  sec. 
671;  effect  of  execution  on,  37  Cal.  121.  Transcript  of  the  docket 
filed— «ee  sec.  674. 

Subdivision  3.  Execution  against  the  person— see  sec.  684n. 

Subdivision  4.  Money  or  currency  specified— kind  of,  sec.  667n. 

Subdivision  5.  Personal  property,  delivery  of  possession  of— 
Bce  Replevin,  Judgment  In,  sec.  667n.  Real  property— writs  of 
possession,  restitution,  assistance,  see  sec.  684n. 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned,  the 
clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
"execution  book,"  which  book  must  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution,  alpha- 


betically  ttnanged,  and  kept  open  at  all  times  during 
office  houra  for  the  inspeotloa  of  the  pablio  without 
charge.  It  is  evidence  of  tlie  conteats  of  tbe  orlgiaals 
irhenBYer  they  oi  any  part  thereof  may  be  destroyed  or 
mntilaCed. 

Sheriff'BTenim-ll01.S3,4»)GCal,»,  intS  CsL  1«3{  12  Cal.  1:3; 

wijai. aaoi  ss  cai.  128. 

g  684.  Wbeu  tbe  ju^jmeiit  is  foi  money  or  tbe  posaea- 
Bioa  of  real  or  personal  jiroperty,  tbe  same  may  t)e  en- 
forced by  amit  of  execution;  and  If  tbe  judgcaent  dlrecc 
tbat  tbe  defendant  be  arrested,  tbe  execution  may  issue 
against  the  person  of  the  judgment  debtor,  after  the 
return  of  an  execution  against  hia  property  unsatisfied  in 
whole  or  part.  When  the  judgment  requires  the  sale  of 
property,  tbe  same  may  be  enforced  by  a  writ  reciting 
Buch  judgment  or  the  material  pares  thereof,  and  directing 
the  proper  ofGcor  to  execute  tbe  judgment,  by  imiking  the 
sale  and  applying  the  proceeds  in  conformity  therewith. 
When  tlie  judgment  requires  the  performance  of  any 
otber  act  than  as  above  designated,  a  certified  copy  of  the 
judgment  may  be  served  upon  the  party  against  whom 
the  same  is  rendered,  or  upon  the  person  or  officer 
required  thereby  or  by  law  to  obey  the  same,  and  obedi- 
ence thereto  may  be  enforced  by  tbe  conrt.  [lu  effect 
July  iBt,  1874.] 
PoSBsuion  of : 

W&iLMO.'iat.'   1 

putlfiB.  prlvlHa,  ( 
SJ.fiWj'aiCal.ll 
l«i  ST  Cal.  SIS;  4 

Bzscntion  agaiiut  the  psnon— 10  C^L  111;  tfiCaLISS:  dlscbar^of 
prisoner,  sees.  1113-llM. 

Sal*  at  property— eee  »bf.  eatciieq. 

Performanoa  ot  sny  olbei  sot— Eulorclug  obedlBDce,  aec.  1209, 
"  "*■  EXBQOnON. 

Ameading— 38  CaLST!;  63Cal,  MT.  AtBiBtBDoe,  writ  of—sec.  «Btn. 
Kca.ms-m!.   Boofc— recorden  id,  sec.  083.    Oenlflcate— at  EB^e.sece! 


Dtnctsd—bmi, 


Cal.  rai.    Deatti-o(  party,  after,  set 

—    — isposae^ed— who  may  b 

.  also  see  Lbvt,  Sale,  ei 
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sale  of  realty-,  see  Ghosb,  ts.  Enforcement  of  jadgmest  b7->8eo.  684. 
Enjoining— 16  Gal.  200;  and  see  Ikjunctiok,  sees.  525^33.  Eviction— 
sec.  708.  Exemptions— sec.  690*  and  notes.   Foreclosure— sec.  726;  .90 
Cal.  621 :  and  see  Assist akcb,  W&it  of.   Form— sec.  682,  and  notes. 
Gross,  m— sale  of  realty,  sec.  e94n.   Impeaching  sale— sec.  694n.   In- 
demnity—sec. 689,  and  note.  Irregolarity  in  sale— see  iMPBAOHiera; 
also  sec.  708,  and  note.   Issuance— manner  of,  sees.  682,  687:  after 
death  of  party,  sec.  686.   Time  for— see  that  head.   Judgment— fol- 
lowing, sec.  682,  and  note;  enforcing,  sec.  684.   Leasehold— absolute 
sale  of,  sec.  700.  Levy— sec.  688,  and  note,  sec.  69ln.  Leviable  inter* 
est— sec.  691n.  Mandamus— In,  sec.  1095.  Manual  delivery— property 
capable  of,  sees.  694, 698 ;  property  not  capable  of,  sec.  668.  Mortgage- 
sec.  701.  subd.  2,  note;  andseeFoBBOLOSUBB.  Notice  of  sale— sees.  692, 
6B3,  and  notes.   Order  for  payment— of  money  by  court,  on,  sec.  1007, 
Person,  against  the— «ec.  684n.  Personal  property— see  Pbopertt. 
Possession— obtaining,  see  under  Pbopbbty,  Personal  and  Real: 
writ  of,  sec.  684n.  Property— liable  to,  sec.  688,  and  note.   Exempt, 
see  EzBirPTloKS.    Personal  levy,  see  that  head:  sale  of,  sec.  694,  and 
see  Things  in  Aotion  :  obtaining  possession  of,  sec.  682,  subd.  6,  note : 
purchase,  sees.  698,  699.   Beal,  sale.  sec.  694:  purchase,  sec.  700:  levy, 
see  that  head:  possession,  obtaining,  sec.  682,  subd.  5,  sec.  684fi.   Fnr- 
chaaer-ref  using  to  pay,  sees.  695-697 :  rights  of,  sees.  698-708.   Quash- 
ing—30  Cal.  114;  31  Cal.  170;  47  Cal.  626;  49  Cal.  266.   Real  property- 
see  under  Pbopebtt.  Recalling— 31  Cal.  170.  Receiver— In  aid  of, 
sec.  664,  subd.  4.  Redemption— sees.  701-705:  certificate  of,  see  Cbb> 
titioate:  method  of,  sees.  702,  703,  705:  money  for,  sec.  702»:  also, 
sees.  702, 704:  parties  who  may  effect,  sec.  701n:  papers  for,  sec.  705, 
and  notes :  time  for,  sec.  702n,  sec.  703.   Redemptioner— sec.  701 ,  subd. 
2.  Rents  and  Proflta— sec.  707,  and  note.  Requirements  in— sec.  682, 
and  notes.  Restitution,  writ  of— sec.  684n.  Return  of— sec.  683,  and 
note.  Reviving— sec. 685n.  Sales— conducted  how,  sec. 694, and  notes: 
see,  also.  Bids,  Cbbtifioatb,  Impeaohino,  Ibbboulabitt,  No- 
TicB.  FiTBOHASBB,  Uedehption,  Shbbifp's  Dbed,  etc.    Satis- 
fied jqdgmcnt  on— 25  Cal.  538;  49  Cal.  359;  and  see  QUASHINQ.   Set- 
ting aside— 8  Cal.  130.   Setting  off— 42  Cal.  110.   Sheriff's  deed— sec. 
i03n. .  Sheriff's  duties— as  to,  sec.  682, 691,  and  notes.  Sheriff's  jury- 
sec.  eS9n.   Stay  of— sec.  681n.   Subrogation— sec.  709n.   Supplement- 
ary proceedmgs— sees.  714-721:  application  for,  sees.  714, 715:  charac- 
ter of,  see.  7f4n:  contempt,  sec.  721:  examination,  sees.  717.  718:  gar- 
nishee, answer  of,  sec.  717:  order  for,  sec.  714.715:  result  of,  sees.  719, 
720.-  Suspending— 31  Cal.  170.   Things  in  action— disposition  of,  sec. 
60]n.   Time  for— sees.  681, 685,  and  notes.   Title  acquired— by  certifi- 
cate of  sale,  sec.  700n:  by  sheriff 's  deed,  sec.  703;}.   vacating— 41  Cal. 
628,  and  see  Settino  Aside.  Venditioni  exponas— writ  of,  8  CaL 
165:  48  Cal.  133.  Vessels,  against— sec.  824.   Void-4nd  voidable,  3S 
Cal.  872.  Waste— sec.  706,  and  note.  Writ  of— how  carried  Into  effect, 
sec.  691  et  seq.   Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  judgment 
for  that  purpose,  founded  upon  supplemental  pleadings. 

Reviving  execution— 8  Gal.  612;  37  Cal.  11:  formerly  applicable. 


* 
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whereverwrit unsatisfied* 29  Gal.  227:  scire  faeiatt  tarma  method,  21 
Cal.  129;  and  see  sec.  802. 

On  motion— 17  Cal.  270;  47  CaL  626. 

Snpplemental  pleadings— generally,  sec.  4$1  and  notes. 


Notwithstanding  the  death  of  a  party  after  the 
judgment,  execution  thereon  may  be  issued,  or  it  may  be 
enforced  as  follows: 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  hi»  executor,  or  administrator,  or  suc« 
cesser  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
judgment  be  "for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

Death  of  party— effect  on  action,  sec.  385  andnotes:  judgment  after, 
sec.  669:  executioaafter,  sec.  1505;  50  Cal.  269. 

SuBDinsiON  1.  See  note,  supra. 

SuBDrTisioir  2.  Reel  or  personal  property,  recovery  of— see  sec. 
€82,  snbd.  5.  Attachment  cases— not  incladed,  50  Cal.  365. 

§  687.  Where  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  State.  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  the 
same  time,  to  different  counties. 
Any  county— in  the  State,  process  extends  to,  sec.  78. 

§  688.  All  goods,  chattels,  moneys,  and  other  property, 
both  real  and  personal,  or  any  interest  therem  of  the 
judgment  debtor,  not  exempt  by  law,  and  all  property 
and  rights  of  property  seized  and  held  under  attachment 
in  the  action,  are  liable  to  execution.  Shares  and  inter- 
ests in  any  corporation  or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any 
interest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  in  like  manner  as  upon  writs  of  attach- 
ment. Gold  dust  must  be  returned  by  the  officer  as  so 
much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not 
affected  by  the  execution. 

Ttopettf  liable  to  execution- {TAotteZf,  portable  property,  custody 
of,  7  OaL  549:  attached  property,  see  sec.  550.  Interest,  trust,  52  Cal.  326: 
partner's,  etc.,  10  Cal.  378;  12  CaL  191 ;  43  Cal.  238;  52  CaL  617 :  pledgor's, 
U  Cal.  601 :  Judgmeot  debtor's,  1  CaL  123;  3  CaL  454;  12  CaL  226;  19  Cal. 
109 ;  24  CaL  4l9 :  ffood  will.  Civil  Code,  sees.  992, 993.  Contracts,  contin- 
gent and  complicated,  13  Cal.  15:  Judgment,  7  CaL  187 :  franchise.  Civil 
Code,  sees.  388-993;  but  contra  bef&reCode,  5  CaL  471 ;  7  CaL  286;  24  CaL 

CODB  CiV.  PBOO.— 9ft. 
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474.  Homestead,  trhen,  see  Civil  Code,  sees.  1241-1281 ;  17  Gal.  403{  47  Gal. 
435 :  separate  property  of  wife,  not  liable,  10  CaL  9 ;  24  CaL  98 :  and  as  to 
sole  trader's,  see  sees.  1811-1822. 

Lev7— lien  of  execatlon  dates  from,  6  CaL  19S;  38  CaL  649;  42  CaU  039; 
and  see  14  Cal.  47 :  generally,  see  sec.  691n. 
• 
§  689.  If  the  property  levied  on  be  claimed  by  a  third 
person  as  his  property,  the  sheriff  may  summon  from  his 
county  six  persons  qualified  as  jurors,  between  the  par* 
ties,  to  try  the  validity  of  the  claim.  He  must  also  give 
notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiff, 
who  may  appear  and  contest  the  claim  before  toe  jury. 
The  jury  and  the  witnesses  must  be  sworn  bv  the  sheriff, 
and  if  their  verdict  be  in  favor  of  the  claimant,  the 
sheriff  may  relinquish  the  levy,  unless  the  judgment 
creditor  give  him  a  sufficient  indemnitor  for  proceeding 
thereon.  The  fees  of  the  jury,  the  sheriff,  and  the  wit- 
nesses must  be  paid  by  the  claimant,  if  the  verdict  be 
against  him;  otherwise,  by  the  plaintiff.  Each  party 
must  deposit  with  the  sheriff,  before  the  trial,  the  amount 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff  must 
pay  the  same  to  the  prevailing  party. 

Claimed  by  third  person — ^notice  and  demand^,  1  Cal.  160;  6  Cal.  43, 
&12:  10  Cal.  172:  12  Cal.  73;  23  Cal. 356;  26 Cal. 514;  80  Cal.  190;  38 Cal. 583; 
41  Cal.  469. 

Sheriff's  jury— Terdiot  no  protection  to  officer,  10  CaL  189;  28  CaL  122. 

Sufficient  indemnity— 8  Cal.  227;  15  Cal.  75;  18  Cal.  622;  32  Cal.  23;  36 
CaL  455;  where  several  executions,  8  Cal.  227;  18  CaL  521;  84  Cal.  620: 
summary  remedy  against  sureties  on  bond,  sec.  1055,  and  notes. 

§  690.  The  following  property  is  exempt  from  execu* 
tion,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
hundred  dollars,  belonging  to  the  judgment  debtor ; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  t^  the  judgment  debtor,  including  one  sewing 
machine,  stoves,  stove  pipes,  and  furniture,  wearing  ap- 
parel, beds,  bedding,  and  oedsteads,  hanging  pictures,  oil 
paintings,  and  drawings  drawn  or  painted  by  any  mem- 
ber of  the  family,  and  family  portraits  and  their  neces- 
sary frames,  provisions  actually  provided  for  individual 
or  family  use  sufficient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  sucking 
pigs,  and  food  for  such  cows  and  hogs  for  one  month ; 

'6.  The  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor;  also,  two  oxen,  or  two  horses,  or 
two  mules  and  their  harness,  one  cart  or  wagon,  and  food 
for  such  oxen,  horses,  or  mules  for  one  month ;  also,  all 
seed,  grain  or  vegetables  actually  provided,  reserved,  or 
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on  hand  for  the  puri>ose  of  planting  or  sowing  at  any  time 
within  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars,  and  seventy-five  bee-hives, 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bos- 
iness; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec^ 
essaryto  carry  on  nis  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  physician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  and  music  teachers, 
and  their  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession ; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
value  the  sum  of  live  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  and 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
ing in  value  the  sum  of  one  thousand  dollars ; 

6.  .Two  horses,  two  oxen,  or  two  mules,  and  their  hai^ 
ness,  and  one  cart  or  wagon,  one  dray  or  truck,  one  coupd, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,  or  other  laborer  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel,  in  the  legitimate  practice  of  his 
profession  or  business,  with  food  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears  by  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  part  by  his  labor; 
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but  where  debts  are  incurred  by  any.  such  person,  or  his 
wife  or  family,  for  the  common  necessaries  of  life,  the 
one-half  of  such  earnings  above  mentioned  are,  neverthe- 
less, subject  to  execution,  garnishment,  or  attachment  to 
satisfy  debts  so  incurred; 

9.  The  shares  held  by  a  member  of  a  homestead  asso- 
ciation duly  incorporated,  not  exceeding  in  value  one 
thousand  dollars,  if  the  person  holding  the  shares  is  not 
the  owner  of  a  homestead  under  the  laws  of  this  State. 
All  the  nautical  instruments  and  wearing  apparel  of  any 
master,  officer,  or  seaman  of  any  steamer  or  other  ves- 
sel; 

10.  All  moneys,  benefits,  privileges,  or  immunities  ac- 
cruing or  in  any  manner  growing  out  of  any  life  insur- 
ance on  the  life  of  the  debtor,  if  the  anuual  premiums 
paid  do  not  exceed  five  hundred  dollars; 

11.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  ap- 
paratus thereunto  appertaining,  and  all  furniture  and 
uniforms  of  any  fire  company  or  department  organized 
under  any  laws  of  this  State ; 

12.  All  arms,  uniforms,  and  accoutrements  required  by 
law  to  be  kept  by  any  person,  and  also  one  gun  to  be  se- 
lected by  the  debtor; 

13.  All  court-houses,  jails,  public  offices,  and  buildings, 
lots,  grounds,  and  personal  property,  the  fixtures,  furni- 
ture, books,  papers,  and  appurtenances  belonging  and 
pertaining  to  the  jail  and  public  offices  belonging  to  any 
county  or  to  any  city  and  county  of  this  State,  and  all 
cemeteries,  public  squares,  parks,  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of 
fire  departments  and  military  organizations,  and  the  lots 
and  grounds  thereto  belonging  and  appertaining,  owned 
or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized  un- 
der the  laws  of  this  State. 

No  article,  however,  or  species  of  property  mentioned 
in  this  section,  is  exempt  from  execution  issued  upon  a 
judgment  recovered  for  its  price,  or  upon  a  judgment  of 
foreclosure  of  a  mortgage  thereon.  [Approved  April  1st, 
1878.] 

Object  of  exemptions— 38  Cal.  385. 

Seizure  of  exempt  property— liability  for,  39  Cal.  700:  county  reve- 
Bftes,  8  Cal.  52;  and  see  10  Cal.  404. 

Leviable  property— sec.  6S8n:  ferryboat,  23  Cal.  257:  mining  claim,  9 
Cal.  137;  12  Cal.  56;  22  Cal.  615. 
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EXEMPTIONS. 

SUBDivisioir  1.   OhairB,  tables,  etc.— 38  Cal.  384. 

Subdivision  2.   Necessary  ftimitnre— 15  Cal.  266;  38  CaL  384. 

Subdivision  3.   Horses  on  farm— 38  Cal.  383. 

Subdivision  4.   Tools  of  workman— 38  Cal.  384. 

Subdivision  5.   Mining  apparatus,  38  CaQ.  384. 

Subdivision  6.  Vehicle  in  use,  etc.— two  horses,  22  Gal.  504;  23 
Cal.  82:  43  Cal.  238:  two  mules,  10  Cal.  393:  harness,  43  Cal.  238:  wagon, 
5  Cal.  418;  43  Cal.  238:  teamster,  34  Cal.  302:  other  laborer,  34  Cal.  302:  ha- 
bitually earns  his  living,  34  CaL  302;  Forsyth  v.  Bower,  5  Pac.  C.  L.  J. 
337. 

Subdivision  9.  Homestead  right— what,  37  Cal.  96. 

Subdivision  10.  Insurance  policy— 36  Cah  542  (before  Amdt.  1876) ; 
41  Cal.  303. 

§  691.  The  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suffi- 
cient amount  of  property,  if  there  be  sufficient,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, and  paying  to  the  plaintiff  or  his  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment.  Any  ex- 
cess in  the  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  within  the  view  of  the  sheriff,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs.    [In  effect  July  1st,  1874.] 

Sheriff  must  execute  writ— Political  Code,  sec.  4180;  1  Cal.  104;  49 
CaL  661 .  Order  to  proceed,  29  Cal.  664 ;  49  Cal.  351 :  50  Cal.  476.  Apparent 
possession  as  guide,  6  Cal.  43 ;  12  Cal.  73, 226.    Writ  fully  executed,  I  Cal.  25. 

Levy— Xien  cf  execution  dates  from,  see  sec.  638n.  As  sati^action,  6 
Cal.  195:  32  Cal.  131.  Mode  of,  7  Cal.  549;  12  Cal.  469;  25  Cal.  555;  40  Cal. 
658;  and  compare  14  Cal.  47;  sec.  542,  and  notes.  Attaches  to  what,  see 
Pbopertt  Liablb  to  Execution,  sec.  688».  On  kmds,  37  Cal.  122; 
38  Cal.  649. 

Leviable  interest— sec.  688n;  41  Cal.  325;  42  Cal.  646. 

Things  in  action— see  Interest,  Contracts,  under  Pbopebtt  Liable 
to  Execution,  sec.  688n;  18  Cal.  436;  34  Cal.  81 :  collecting,  sees.  544, 
716:  1  Cal.  104:  partner's  interest,  Jones  v.  Thompson,  12  Cal.  191;  52 
Cal.  617;  and  generally,  see  13  Cal.  626;  43  Cal.  119. 

Selling  property— sec.  694  et  seq. 

Faying  over  proceeds— Political  Code,  sec.  4181;  6  Cal.  196:  10  CaL 
486;  21  CaL  170:  surplus,  40  CaL  408:  labor  claims,  sec.  1206. 
Judgment  debtor— indicating  property  to  be  leried  on,  6  Cal.  47. 

§  692.  Before  the  sale  of  property  on  execution,  notiee 
thereof  must  be  given,  as  follows : 
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1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  ot  sale  in  three  pablic  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  postings 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  tot  not  less  than  five 
nor  more  than  ten  days; 

3.  In  case  of  real  property :  by  posting  a  similar  notice, 
particularly  describine  the  property,  for  twenty  days,  in 
three  public  places  oi  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  si)ecified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
tliat  specitied  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  vessels,  notice  of— sees.  824, 827. 

Sale  without  notice-4ee  sec.  693. 

SUBDivisioir  1.  Perishable  propertf— sale  under  attachment,  sec. 
647. 

Subdivision  4.  Specified  kind  of  money— see  sec.  682;  subd.  4, 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
grieved party,  in  addition  to  his  actual  damages;  and  a 
person  willfully  taking  down  or  defacing  the  notice  posted, 
if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five 
hundred  dollars. 

Want  of  notice— remedy  for,  6  Cal.  47;  17  Cal.  626:  aggrieved  party, 
22  Cal.  263. 

§  694.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  highest  bidder,  between  the  hours 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisfy  the  executiou, 
no  more  can  bo  sold.  Keither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser  or  be  iuter- 
ested  in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  property,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold 
in  such  parcels  as  are  likely  to  bring  the  highest  price; 
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and  when  the  Bale  is  of  real  property,  consisting  of  sev- 
eral known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  such  real  property  is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  oi  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions. 

Statote,  dinpctoiy— 38  CiU.  654. 

Pablicity  of  sale— 12  Cal.  192. 

Auctioneer— sheriff  as,  Politieai  Code,  sec.  3291. 

Sheriff  de  facto— sale  by,  17  Cal.  626. 

Forchaser-for  others,  30  Cal,  586:  judgment  creditor  as,  34  Cal.  293: 
pledgee  as,  36  Cal.  414:  part  owner  may  be,  7  CaL  688:  19  Cal.  120;  43 
C^ril9:  of  judgment.  18  Cal.  436:  Uen  of,  9  CaL  117:  rights  of,  1  Cal.  24; 
9  Cal.  366 :  bona  llde, 38  Cal.  372. 

Real  property— Sale  in  gross,  6  Cal.  47;  11  Cal.  14;  21  Cal.  56;  51  CaL 
S53;  Yigourex  v.  Murphy,  March  19thf  1880, 5  Pac.  C.  L.  J.  176. 

Impeaching  sale— irregularity,  for,  7  CiU.  160;  18  Cal.  436;  23  CaL  226. 
Yigourexr.  Murphy,  cited  «ii0ra:  void  judgment,  under,  8  Cal.  562;  36 
Cal.  428:  sheriff's  return, not  basis  for,  5  Cal.  53;  6  CaL  277;  38  CaL  649: 
for  fraud,  23  CaL  359. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu« 
tion,  the  officer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Purchase  money  not  paid— where  balance,  5  Cal.  66:  refusal,  6  Cat. 
91;  8  Cal.  21:  failure  prevents  recoi«ry  against  sheriff ,  22  CaL  263. 

Becovery  from  bidder— 9  CaL  93;  22  Cal.  511. 

Relief  from  purchase— 16  Cal.  599. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  anv  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  698.  When  the  purchaser  of  any  personal  property, 
capable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  makine  the  sale  must  deliver  to  the  purchaser 
the  property,  and,  if  desired,  execute  and  deliver  to  him 


§§  699-701  THE  EXECUTION.  2B0 

a  certificate  of  the  sale.    Sach  certificate  conTeys  to  the 
purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  levied. 
Certificate  of  sale— see  next  section. 

§  699.  When  the  purchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  pays  the  purchase-money, 
the  ofiicer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  sittachment 
was  levied. 

Certificate  of  sale— tender  unnecessary,  5  Cal.  66;  9  CaL  98. 

§  700.  Upon  a  sale  of  real  property,  the  purchaser  is 
substituted  to  and  acquires  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtor  thereto;  and  when  the 
estate  is  less  than  a  leasehold  of  two  years'  unexpired 
term,  the  sale  is  absolute.  In  all  other  cases,  the  prop- 
erty is  subject  to  redemption,  as  provided  in  this  chapter. 
The  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid ; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  the  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  officer 
in  the  office  of  the  recorder  of  the  county. 

Parchaser  at  sale— for  plaintiff,  44  Gal.  620 :  lien  of,  9  Cal.  117. 

Title  acquired  b^  sale— through  certificate,  4  Cal.  196;  b  Cal.  392;  10 
Cal.  529;  26  Cal.  055;  30  Cal.  135;  31  Cal.  301. 591;  36  Cal.  390;  38  Cal.  423, 
426,428:  generaUy,9  Cal.  117.365;  12  Cal.  123;  14  CaL  667;  17  CaL  45;  21 
Cal.  220;  38  Cal.  426, 428;  41  Cal.  325. 

Absolute  sale  of  leasehold— 31  Cal.  299. 

Subject  to  redemption— 2  Cal.  595;  6  CaL  173;  9  Cal.  365;  11  CaL  307; 
15  CaL  516;  21  Cal.  108;  22  Cal.  650;  23  Cal.  16;  38  Cal.  428;  40  CaL  221. 
Certificate— where  sale  on  credit,  51  Cal.  S :  assignment  of,  SO  CaL  135. 
Specified  kind  of  money— sec.  682,  subd.  4,  and  notes. 
Duplicate  of  certificate  filed— 31  Cal.  293. 

§  701.  Property  sold  subject  to  redemption,  as  provided 
in  the  last  section,  or  any  part  sold  separately,  may  be 
redeemed  in  the  manner  hereinafter  provided,  by  tlie  fol- 
lowing persons,  or  their  successors  in  interest : 
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1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on- which  the  property  was  sold.  The  per- 
sons mentioned  in  the  second  subdivision  of  this  section 
are,  in  this  chapter,  termed  redemptioners. 

Redemption— mode  of,  sec.  702  et  seq.:  effect  of,  13  Cal.  79. 

SVBDTTiaiov  I'   Judgment  debtor,  etc.  51  Cal.  639. 

Subdivision  2.  Judgment  creditor— redemption  by,  sec.  1505;  2 

Cal.  595;  43  Cal.  193.    Mortgage,  9  Cal.  365;  15  Gal.  516;  53  Cal.  77. 

Subsequent  lien— 21  Cal.  108. 

Parties  entitled  to  redeem— sees.  346.  347;  2  Cal.  387;  4  Cal.  127;  fi 
Cal.  365;  10  Cal.  547;  14  Cal.  54;  15  Cal.  508;  16  Cal.  580;  21  CaL  106;  23 
Gal.  16;  39  Cal.  713;  36  Cal.  390;  40  Cal.  221. 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
six  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amoui>t  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Judgment  debtor— sec.  701,  subd.  1;  47  Cal.  82. 

Redemptioner— sec.  701.  subd.  2;  52  Cal.  644. 

Within  six  months— 21  Cal.  392 :  one  year  for  redemption  of  fran^ 
chise.  Civil  Code,  sec.  392. 

Amount  required  for  redemption— 3  Cal.  295;  11  Cal.  14;  14  Cal.  559; 
17  Cal.  476;  37  Cal.  121 ;  23  Cal.  54;  47  Cal.  147:  money,  kind  of,  4  Cal.  127; 
26  Cal.  656;  45  Cal.  189:  payment  under  protest,  9  Cal.  366;  14  Cal.  232. 

Amount  of  taxes— 13  Cal.  609;  47  Cal.  82. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  after  the 
last  redemption,  again  redeem  it  from  the  last  redemp- 
tioner, on  paying  tbe  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and  in  addition  the  amount  of 
any  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  lien.  The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed, 
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which  the  last  previous  redemptiooer.paid  after 
the  redemption  by  him,  with  interest  thereon,  and  the 
nmouDt  of  an;  liens,  other  than  the  judgment  under 
which  the  property  waa  sold,  held  by  the  last  redemp- 
tioner  previous  to  his  own,  with  interest.  Written  notice 
of  redemption  must  be  given  to  the  Bberiff,  and  a  dupli- 
cate filed  with  the  recorder  of  the  county;  and  if  any 
taxes  or  assessments  are  paid  by  tho  redemptioner,  or  if 
he  has  or  acciuires  an;  lieu  other  than  tbat  upon  which 
the  redemption  was  made,  notice  thereof  must  in  like 
manner  be  giren  to  the  sheriff,  and  flled  with  the  rbcorder; 
and  if  such  notice  be  not  filed,  the  property  may  he  re- 
deemed without  paying  such  tas.  assessment,  or  lien.  If 
no  redemptioD  be  made  within  six  montbs  after  tbe  sale, 
the  purchaser,  or  hla  assignee,  is  entitled  to  a  conveyance; 
or,  if  so  redeemed,  whenevur  sisty  days  have  e&paed, 
and  no  other  redemption  has  been  made,  and  notice 
tliereof  given,  and  the  time  for  redemption  has  expired, 
the  last  redemptioner,  or  his  assignee,  is  entitled  to  a, 
sheciS'a  deed;  but  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  of  sii  months  from  the  date  of  the 
sale  to  redeem  the  property.  If  the  judgment  debtor  re- 
deem, he  must  make  the  same  payments  as  are  requtrec] 
to  effect  a  redemption  by  a  redemptioner.  If  tho  debtor 
redeem,  the  efiect  of  tbe  sale  is  terminated,  and  lie  is 
restored  to  his  estate.  Upon  a  redemption  by  the  debtor, 
the  person  to  whom  tbe  payment  is  made  must  execute 
and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  ac- 
knowledgments of  conveyances  of  real  property.  Such 
certilicate  must  be  liled  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated, 
and  the  recorder  must  note  the  record  thereof  In  the  mar- 
gin of  tho  record  of  the  certificate  of  sale.  [In  efiect  July 
Ist,  1871.] 
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OerlifloBte  of  redemption— filed,  31  Cal.  301 :  recorded,  see  Political 
Code,  sec.  4234:  payment  of  taxes,  17  Cal.  476. 

Stun  paid  on  snch  last  redemption— see  Akouitt  Requibbd  fob 
RSDEMFTION,  scc.  702n. 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  made  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  officer  who  made  the  sale.  When  the 
judgment  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— see  sec.  682,  subd.  4,  and  note;  26  Cal.  6S5, 
and  compare  38  Cal.  242. 
Render  equivalent  to  payment— 17  Cal.  476;  37  Cal.  223;  03  Cal.>77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 
person,  from  whom  he  seeks  to  redeem,  and  serve  with 
nis  notice  to  the  sheriff  : 

1.  A  copy  of  the  docket  of  the  judj^ment  under  which 
he  claims  tlie  right  to  redeem,  certified  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed, 
or  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of 
the  record  thereoi,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
scribing witness  ^ereto. 

3.  An  affidavit  i)y  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

Production  of  papers— by  redemptioner,  14  CaL  54;  37  Cal.  121;  49 
Cal.  193. 

Subdivision  l.   Certified  oopy  docket  of  jndgment-^1  Cal.  539. 

§  706.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
sion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  use  it  in  the  same  manner  in  which  it  was 

Ereviously  used;  or  to.use  in  the  ordinary  course  of  bus- 
andry;  or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  the  property  there- 
for, or  tor  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  he  occupies  the  property. 

Until  expiration  of  time  for  redemption— no  change  of  possession, 
4  Cal.  96;  5  Cal.  391;  31  Cal.  293. 
Watte— sees.  745, 746;  22  Cal.  191. 
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§  707.  The  purchaser,  from  the  time  of  the  sale  until  a 
redemption,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property 
sold,  or  the  value  of  the  use  and  occupation  thereof.  Bnt 
when  any  rents  or  profits  have  been  received  by  the  judg- 
ment creditor  or  purchaser,  or  his  or  their  assigns,  from 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  such 
purchaser  or  creditor,  or  his  assigns,  a  written  and  veri- 
fied statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any. court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 

Rents  from  tenant  in  possession— 8  Cal.  592;  21  Cal.  135. 

Use  and  occupation— action  for,  5  Cal.  392;  7  Cal.  43;  13  Cal.  514;  18 
Cal.  113;  37  Cal.  424;  38  Cal.  425;  49  Cal.  165. 

Mortgagor  in  possession— 21  CaL  233. 

Bents  and  profits— liability  for.  2  Cal.  387;  17  Cal.  596;  22  CaL  194; 
80  Cal.  425;  31  Cal.  269. 

Fairmont  of  taxes— by  party  in  possession,  13  CaL  609. 

§  708.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  iu 
consequence  of  irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  of  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequence  of  irregularity  in  the  proceed- 
mgs  concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  liame  of  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  from 
the  time  of  payment,  at  the  8am%  rate  that  the  original 
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judgment  bore;  and  the  judgment  so  revived  has  the  same 
force  and  effect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Reimbiirsement  on  eviction— 38  Cal.  377;  and  see  reimbursement, 
'Where  none,  under  Title  Acquired  by  Shbbivf's  Deed,  sec.  703n. 

Irregularity  in  pTooeedin^B  —  Erroneous  judgmenU  effect  of  re« 
yersal,  14  Cal.  667;  34  Gal.  293;  45  CaL  628:  relief  from,  16  Cal.  559;  21 
Cal.  87 ;  23  Cal.  630;  24  Gal.  585. 

Not  subject  to  execution  and  sale— 47  Cal.  602. 
Revival  of  judgment— 53  Gal.  312. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  pro- 
portion of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others ;  and  when  a  judg- 
ment is  against  several,  and  is  upon  an  obligation  oi  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  he  may  compel  repayment  from  the 
principal;  in  such  case,  the  person  so  paying  or  contrib- 
uting is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  his 
payment,  he  file  with  the  clerk  of  the  court  where  the 
judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  CaL  245. 

Contribution  by  cosurety— primary  liability,  53  Cal.  686. 

Code  Crvr.  Pboo.— A8. 
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CHAPTER   IL 

PROCEEDINaS   SUFPLISMXSNTAR?  TO  THB 

EZECXTTION. 

S  714.  Debtor  required  to  answer  concerning  his  property,  when. 

§  715.  Proceedings  to  compel  debtor  to  appear.  In  what  cases  be  may 
be  arrested.  What  bail  may  be  given. 

§  7 16.  Any  debtor  of  the  Judgment  debtor  may  pay  the  latter's  creditor. 

§  717.  Examination  of  debtors  of  Judgment  debtor,  or  of  those  having 
property  belonging  to  hun. 

§  718.  Witnesses  required  to  testify. 

§  719.  Judge  may  order  property  to  be  applied  on  execution. 

§  720.  Proceedings  upon  claim  of  another  party  to  property,  or  on  de- 
nial of  indebtedness  to  Judgment  debtor. 

S  721.  Disobedience  of  orders,  how  punished. 

§  714.  When  an  execution  against  property  of  the  judg- 
ment debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  sheriff 
of  the  county  where  tbe  judgment  roll  is  filed,  is  returned 
unsatislied  in  whole  or  in  i)art,  the  judgment  creditor,  ^t 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
*  judge,  or  a  referee  appointed  b:^  him,  at  a  time  and  place 
speciHed  in  the  order;  but  no  judgment  debtor  must  be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides.    [In  effect  March  9th,  1880.] 

Supplementary  proceedings— scope  of,  7  Gal.  187;  41  GaL  298. 

Referee— 7  Gal.  187. 

Conduct  of  examination— sec.  718  and  note. 

Receiver— aiding  proceedings,  sec.  564,  subd.  4;  26  Gal.  581. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  by  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear,  at  a  specified  time  and  place,  beiore  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment,  as  are  provided 
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Upon  tbe  return  of  an  execution.  Instead  of  the  order 
requiring  the  attendance  of  the  judgment  debtor,  the 
judge  may,  upon  affidavit  of  the  judgment  creditor,  his 
agent,  or  attorney,  if  it  appear  to  him  that  there  is  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  will  attend 
from  time  to  time  before  the  judge  or  referee,  as  may  be 
directed  during  the  pendency  oi  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean- 
time dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.  [In  effect  March 
9th,  1880.] 

Appear  and  answer-Hsec.  718  and  note. 

Application  of  property— of  Judgment  debtor,  to  satisfaction  of 
judgment,  sec.  719. 

Arrest  of  debtor— as  provisional  remedy,  sees.  478-504. 

Discharge  of  persons  imprisoned— on  civil  process,  sees.  1143-IIM. 

§  716.  After  the  issuing  of  an  execution  against  prop- 
erty, and  before  its  return,  any  person  indebted  to  the 
judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  execution;  and  the  sheriff's  receipt  is  a  sufficient  dis- 
charge for  the  amount  so  paid. 

Strict  construction— 33  Cal.  525. 

Attachment,  as  to-^ompare  sec.  544. 

§  717.  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  ooe 
of  several  debtors  in  the  same  judgment,  or  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and  place  before  him,  or  a. 
referee  appointed  by  him,  and  answer  concerning  the 
same. 

Gramishee,  answer  of— 3  Gal.  253;  4  GaL  409;  5  Gal.  118. 

G-amishment— equitable  demands  not  subject  of,  compare  35  Cal. 
378:  none,  of  money  in  custody  of  the  law,  3  CaL  363:  otherwise,  of  dis- 
tributed share  of  estate,  35  Cal.  392,  My.  P.  Sep.  100. 

718.  Witnesses  may  be  required  to  appear  and  tes- 
y  before  the  judge  or  referee,  upon  any  proceeding  un- 
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der  this  chapter,  in  the  same  manner  as  upon  the  trial  of 

an  issue. 

Oondnct  of  examination— 41  Cal.  296. 

Witnesseft-excose  for  al>sence,  6  Cal.  32 :  examination  of.  41  Cal.  298 : 
rights  aud  duties  of,  sees.  2064-2070. 

§  719.  The  judge  or  referee  may  order  any  property  of 
a  judgment  debtor,  not  exempt  from  execution,  iu  the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the 
judgment  debtor,  to  be  applied  toward  the  satisfaction  of 
the  judgment. 

Order  to  apply  property— 5  Cal.  118:  6  Cal.  16;  26  Cal.  581;  47  Cal.  131; 
51  Cal.  501. 

In  the  hands  of  anotiier— 50  Cal.  lOV 

Exempt  from  execntion— sec.  690  and  note. 

§  720.  If  it  appear  that  a  person  or  corporation,  alleged 
to  have  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  the  property  adverse  to  him, 
or  denies  the  debt,  the  court  or  judge  may  authorize,  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  in- 
stitute an  action  against  such  person  or  corporation  for 
the  recovery  of  such  interest  or  debt;  and  tne  court  or 
judge  may,  by  or^er,  forbid  a  transfer  or  other  disposition 
of  such  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be  modiHed 
or  vacated  by  the  judge  granting  the  same,  or  the  court 
in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 

Denial  of  debt— order  to  pay,  improper,  51  Cal.  501. 

Sham  claim— 38  Cal.  522. 

Authorizing  action— only  when  clear  case,  5  Cal.  294;  and  see  Sham 
Claim,  supra. 

Discharge  of  garnishee— and  discontinuance,  3  Cal.  253. 

§  721.  If  any  person,  party,  or  witness  disobey  an  or- 
der of  the  referee,  properly  made,  in  the  proceedings  be- 
fore him  under  this  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt. 

Contempt— sec.  1209  et  seq. 


TITLE  X. 

Actions  in  Particular  Cases. 

Chap.     I.    Actions  for  the  foreclosure  of  mortgases. 

n.    Actions  for  nuisance,  waste,  and  willful  tres- 
jpass,  in  certain  cases,  on  real  property, 
m.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
IV.    Actions  for  tlie  partition  of  real  property. 
V.    Actions  for  tbe  usurpation  of  an  office  or  fran- 
chise. 
YI.    Of  actions  against   steamers,  vessels,  and 
boats. 

[  269  ] 
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CHAPTER  I. 

^ACTIONS  FOR  THB  FORECLOSURS  OF 

MORTGAGES. 

I  726.  Proceedings  In  foreclosure  suits. 

I  727.  Surplus  money  to  l>e  deposited  In  court. 

S  728.  Proceedings  when  debt  secured  falls  due  at  different  times. 

§  726.  There  can  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secured  by 
mortgage  upon  real  estate  or  personal  property,  which 
action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action,  the  court  may,  by  its  judgment, 
direct  a  sale  of  the  incumbered  property  (or  so  much 
thereof  as  may  be  necessary),  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  tne  costs  of  the 
court  and  the  expenses  of  the  sale,  and  the  amount  due 
to  the  plaintiff ;  and  if  it  appear  from  the  sheriff's  return 
that  the  proceeds  are  insumcient,  and  a  balance  still  re- 
mains due,  judgment  can  then  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  lia- 
ble for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  sach  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  be  issued.  Ko  person  holding  a  conveyance 
from  or  under  the  mortgagor  of  the  property  mortgaged, 
or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office  at  the  time  of 
the  commencement  of  the  action,  need  be  made  a  i>arty 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedingis  therein  had,  are  as  conclusive  against  the 

Earty  holding  such  unrecorded  conveyance  or  lien  as  if 
e  had  been  made  a  party  to  the  action. 

FOBEOLOSUKB  OF  MORXaAaES. 

One  action  only— sec.  744;  24  CaL  882;  26  Gal.  679;  27  Gal.  603:  but  see 
Harden  v.  Ware,  April  7th,  1880, 5  Pac.  G.  L.  J.  317;  Auld  v.  St6ddard, 
AprU  20tb,  1880, 5  Pac.  G.  L.  J.  327. 

Enforcement  of  mortgage—Seope  cj  action f  9  Gal.  123, 865;  14  Cal. 
461,  &59;  18  Gal.  465;  21  Gal.  87;  53  Gal.  99, 267, 456;  and  see  Personal  Ua- 
bilitp,  under  Judohent  for  deficiency,  note,  supra:  complaint,  10 
Cal.  229;  28  Cal.  226;  46  Gal.  222;  and  generally,  see  sec.  426,  and  notes : 
parties,  see  note,  infra.  Real  estate,  on,  see  Mobtoagb  oekebally, 
note,  (ff/ra.  Personal  property,  on,  see  Civil  Code,  sec.  2967 :  27  Gal.  258 : 
pledge,  see  Civil  Code,  sec.  SOU. 
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Jndgment  of  foreclosure— Z>eer»e»  form  and  scope  of,  11  Cal.  11, 360% 
14  Cal.  156;  16  Cal.  461,559;  18  Cal.  460;  21  Cal.  589;  25  Cal.  337:  27  Cal.  418; 
29  Cal.  385;  Levlston  o.  Swan,  33  Cal.  480;  39  Cal.  304, 504;  46  Cal.  638:  de- 
fault, on,  G  Cal.  U3;  10  Cal.  442:  effect  of,  5  Cal.  337;  9  Cal.  365, 436;  11 
Cal.  14:  14  Cal.  634, 640;  15  Cal.  813:  16  Cal.  105:  21  Cal.  103;  23  Cal.  16:  27 
Cal.  536;  49  Cal.  50, 243, 676;  51  Cal.  242;  53  Cal,  557.  Enforcement  of,  30 
Cal.  369;  Levlston  v.  Swan,  33  Cal.  480;  3f  Cal.  223;  also  see  WBIT  of 
AssisTAifCB,  sec.  684n,  and  notes,  ittfrot  on  Salb,  Amount  Dub, 
PBR80K AL  JUDQMBNT,  etc.  Receiver 1 6  Cal.  99 ;  and  see  sec.  564,  subd. 
2.    Wcate,  sec.  745. 

Sale  of  incnmbered  property— 17  Cal.  626;  24  Cal.  505;  30  Cal.  367;  49 
Cal.  50 :  execution  sales,  generally,  sec.  694  et  sea. :  fixtures,  10  Cal.  258 : 
Installments,  sec.  728:  power  of  sale,  when,  2  Cal.  387;  17  Cal.  589:  22 
Cal.  116:  redemption,  sec.  700  et  sea.:  6  Cal.  174:  14  Cal.  559:  21  Cal.  108: 
22  Cal.  330:  23  C^.  16;  33  CaL  92;  34  Cal. 648;  35  Cal.  713;  40  Cal. 58, 221 ;  45 
CaL  128;  50  Cal.  549. 

Application  of  proceeds— 7  Cal.  84,  and  see  following  notes. 

Oosts— generally,  sees.  1021-1039. 

Amount  due  to  T^lainllS— Ascertaining,  5  Gal.  416.    Counul  fees,  gen- 


9  Cal.  297.    7cu;e«,  42  Cal.  494. 

Judgment  for  deficiency—  When  proper,  21  CaL  76.  Docketing  bal- 
ance, 30  Cal.  622.  Sheriff*s  return,  49  Cal.  233;  50  Cal.  511;  52  Cal.  664. 
Personal  liability,  1  Cal.  351;  10  Cal.  265;  22  Cal.  116;  33  Cal.  480;  34  Cal. 
548;  35  Cal.  141;  42  Cal.  174;  51  Cal.  242;  Alexander  r.  Bouton,  May  1st, 
1880, 5  Pac.  C.  L.  J.  400.  Lien,  16  Cal.  403;  25  Cal.  337;  28  Cal.  520;  39  Cal. 
304 ;  50  Cal.  511.    Set-off,  23  Cal.  596. 

Parties— sees.  378.  370,  382,  389;  4  Cal.  197:  9Cal.  96, 123;  10  Cal.  547: 
Montgomery  v.  Tutt,  11  Cal.  307;  12  Cal.  351;  13  Cal.  13:  14  Cal.  212;  15 
Cal.  4S3:  16  Cal,  461, 580;  17  Cal.  578;  18  Cal.  473,  491,  650;  21  Cal.  87*  595: 
23  Gal.  106:  24  Cal.  379, 505;  25  Cal.  154;  28  Cal.  194,  226;  29  Cal.  253;  30 
Cal.  401;  33  Cal.  258, 265;  36  Cal.  390:  37  Cal.  223;  39  Gal.  58;  Carpenter  v. 
Brenham,  40  Cal.  221;  43  Cal.  159;  45  Cal.  433, 584;  49  Cal.  676;  53  Cal. 
15, 375:  where  unrecorded  conveyance,  49  Gal.  678. 

Mortgage,  generally— see  Civil  Code,  sees.  2920-2971 :  construction 
of,  sec«  744  and  notes:  estate,  against  property  of,  sees.  1493n,  1500, 
1569, 1570:  limitations,  sec.  S12f»:  lis  pendens,  sec.  409  aad  notes. 


§  727.  If  there  be  surplus  money  remaining  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
cumbrance, with  costs,  the  court  may  cause  the  same  to 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime^ 
may  direct  it  to  be  deposited  in  court. 

Deposit  in  court— sees.  573, 574, 2104. 

§  728L  If  the  debt  for  which  the  mortgage,  lien,  or  in- 
cumbrance is  held,  is  not  all  due,  so  soon  as  sufficient  of 
the  property  has  been  sold  to  pay  the  amount  due,  with 
costs,  tne  sale  must  cease;  and  afterward,  as  often  as 
more  becomes  due,  for  principal  or  interest,  the  court 
may,  on  motion,  order  more  to  be  sold.    But  if  the  prop- 
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erty  cannot  be  sold  in  portions,  without  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

Installments— 18  Gal.  660;  23  Gal.  16;  38  GaL  249;  45  Cal.  165;  also,  see 
15CaL489. 
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CHAPTER  IL 

ACTIONS    FOR    NUISANCE,  WASTE    AND 

WILIiFUI.    TRESPASS,  IN    CERTAIN 

CASES,  ON  REAL  PROPERTIT. 

S  731.  Nuisance  defined,  and  actions  for. 

I IX.  Waste,  actions  for. 

§  733.  Trespass  for  cutting  or  carrying  off  trees,  etc.,  actions  for. 

S  734.  Measure  of  damages  in  certain  cases  under  the  last  section. 

§  735.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  731.  Anything  which  is  injurious  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action.  Such  action  may  be  brought  by  any 
person  whoso  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  tne  nuisance;  and  by 
the  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Nuisance— definition,  compare  Civil  Code,  sec.  3479:  alio,  see  GlvU 
Code,  sees.  3482-3483, 3490:  enjoining,  3  Cal.  90;  5  Cal.  108:  sTSal.  3^3;  22 
Cal.  491:  Payne  v.  McKinley,  April  17th,  1880, 5  Pac.  C.  L.  J.  300:  abat- 
ing, 24  Cal.  359;  41  Cal.  594;  51  Cal.  416:  damages,  Civil  Code,  sec.  3484; 
41  CaL  594. 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 

tenant,  or  tenant  in  common  of  real  property,  commit 

waste  thereon,  any  person  aggrieved  bjr  the  waste  may 

bring  an  action  against  him  therefor,  in  which  action 

there  may  be  judgment  for  treble  damages. 

Waste— damages  for,  5  Cal.  239,  and  see  sec.  746:  enjoining,  see  sec. 
749,  and  15  CaLlOT;  24  Cal.  467;  34  Cal.  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other- 
wise injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  qt  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
ma^r  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 
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Trespass  npon  timber,  etc.— 6  Cal.  162;  51  Cal.  303:  trover  lies,  4 
Cal.184. 

§  734.  Nothing  in  the  last  section  authorizes  the  recov- 
ery of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  upon,  or  detention  of,  any  buUdin^ 
or  any  cultivated  real  property,  judgment  may  be  entered 
for  tluree  times  the  amount  at  which  the  actual  damages 
are  assessed. 

Forcible  entry— and  imlawful  detainer,  treble  daviages,  sec.  1174;  6 
Cal.  63, 161;  15  CaL  149;  28  Cal.  375;  25  Cal.  262. 
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CHAPTER  ni. 

ACTIONS  TO  DBTERMINIS  CONFLZCTINa 
CLAIMS  TO  REAL  FROPERT7,  ANt> 
OTHER  PROVISIONS  RELATINQ  TO 
ACTIONS    CONCERNING   REAL   ESTATE. 

§  738.  Parties  to  an  action  to  qolettlUe. 

§739.  When  plaintiff  cannot  recoyer  costs. 

S  740.  If  plaintiff's  title  terminates  pending  the  snlt,  what  he  may 

recover,  and  how  verdict  and  judgment  to  be. 
$  741.  When  value  of  improvements  can  be  allowed  as  aset-off. 
S  742.  An  order  may  be  made  to  allow  a  party  to  survey  and  measure 

the  land  in  dispute. 
S  743.  Order,  what  to  contain  and  how  served.   If  unnecessary  injury 

done,  the  party  surveying  to  be  liable  therefor. 
S  T44.  A  mortgage  must  not  be  deemed  a  conveyance,  whatever  its 

terms 
S  749.  When  court  may  grant  injunction:  during  foreclosure,  after 

sale  on  execution,  before  conveyance. 
S  746.  Damages  may  be  recovered  for  Injury  to  the  possession  after 

sale  and  before  delivery  of  possession. 
§  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit. 
§  74S.  Mining  claims,  actions  concerning  to  be  governed  by  local  rules. 

§  738.  An  action  may  be  brouglit  by  any  person 
against  another  who  claims  an  estate  or  interest  m  real 
property  adverse  to  him,  for  the  purpose  of  determining 
sucn  adverse  claim. 

Action  to  quiet  title— before  Code,  plaintiff's  possession  essential, 

ft  CaL  181:  6  Cal.  33;  7  Cal.  319;  12  Cal.  298. 299;  13  Cat  107, 521;  14  Cal. 
279;  15  Gal.  127;  Curtis  v.  Sutter,  16  Cal.  259;  17  Cal.  149, 461;  21  Cal.  842, 
504;  23  CaL  71;  25  Cal.  437;  28  Cal.  194,  645;  29  CaL  190;  80  CaL  662;  32 
Cal.  109,  620;  34  Cal.  365,558.563;  35  CaL  30:  36  Cal.  318;  87  CaL  282;  38 
Cal.  679;  39  Cal.  13:  40  Cal.  58;  43  Cal.  83;  46  CaL  162:  since  Code,  other- 
wise, 46  CaL  556;  ^  Cal.  623:  49  CaL  856, 517:  50  Cal.  485, 619;  51  Cal.  801 : 
62  Cal.  430,605;  53  Cal.  18, 895, 649:  genendiy,  see  citations  before  and 
since  Code,  supra. 

Obligations— determining  daim  to,  sec.  1050. 

§  739.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  against  him  without  answer,  the 
pl^mtiff  cannot  recover  costs. 

Disclaimer-14  Cal.  609;  17  CaL  262;  22  CaL  105;  27  Cal.  831;  34  Cal.  563. 

§  740.  In  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 
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has  terminated  during  the  pendency^  of  the  action,  the 
verdict  andjudgment  must  be  accordmg  to  the  fact,  and 
tbe  plaintiff  may  recover  damages  for  withholding  the. 
property. 

Oommencement  of  action— right  to  recover  at,  14  Gal.  465:  title 
subsequently  acquired,  27  Gal.  239;  30  Gal.  467;  30  Gal.  354;  41  Gal.  221; 
47  Gal.  437. 

Termination  of  right— 22  Gal.  513. 

Pendency  of  action— sec  1049. 

Damages— see  51  Gal.  112. 

§  741.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improvements 
have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  hoMing  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  tbe  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 

Damages  for  withholding— 28  CaL  484. 

Improvements— setting  off  value  of,  2  Gal.  145;  5  Gal.  319;  8  Gal.  165, 
511 ;  14  Gal.  465:  18  Gal.  217, 694;  25  Gal.  44;  29  Gal.  160, 330;  31  GaL  487;  85 
Gal.  346;  47  Gal.  56 ;  51  Gal.  112. 

§  742.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  tbe  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  action. 
[In  effect  March  10th,  1880.J 

Orders,  motions,  etc.— sec.  1003  et  seq. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owher 
of  tbe  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  and  sale.  ^ 

Oonstmction  of  section— under  Practice  Act,  23  Gal.  16;  29  Cal.  253. 

Oonveyanoe  deemed  mortgage— 2>ee(l  apparently  abiolutet  so  con- 
strued: Givil  Gode,  sec.  2925:  10  Gal.  197;  22  Gal.  116:  24  GaL  385;  30  GaL 
685:  81  Gal.  305;  83  GaL  838;  46  Gal.  299:  proof,  GlvU  Gode,  sec.  2925;  18 
CaL  116;  15  Cal.28»;27  GaL  18,608;  29  GaL  18;  88  CaL  686;  86  GaL  28:  87 
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Cal.  454;  41  Cal.  22;  43  Cal.  4S6;  50  Gal.  207:  test,*42  Gal.  169:  prerequis- 
ites, 40  Gal.  119.  Conditional  conveyanee.Uke  construction, 22 Cal.  255: 
mortgage  mere  security.  0  Gal.  365;  16  Cal.  461;  17  Cal.  689:  21  Cal.  609. 
Whatever  its  terms,  17  Cal.  689.  Mortgagee's  possesion.  Civil  Code,  sec. 
2927;  15  Cal.  287;  22  Cal.  255, 330;  24  Cal.  472;  28  Cal.  309.  Contrary  con- 
atruction, 'When,  14  Cal.  256, 428;  18  Cal.  118;  26  Cal.  506;  30  Cal.  289;  33 
Cal.  333;  38  Cal.  688;  42  Cal.  75,236;  43  Cal.  507;  60  Cal.  23:  burden  of 
proof.  63  Gal.  395. 

§  745.  The  court  may  by  injunction,  on  good  cause 
Hhown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  be- 
fore a  conveyance. 

InjunctLon— generally,  sees.  525-533. 

Receiver— sec.  564,  subd.  2. 

Waste— Civil  Code,  sec.  2929:  10  Cal.  265:  24  Gal.  467;  Bnckout  v. 
Swift,  27  Cal.  433:  fixtures,  10  Cal.  258;  14  Gal.  72;  23  Cal.  209. 

Foreclosure  of  mortgage— sec.  726  and  note. 

Ejceoutlon  sales— sec.  694  et  seq. 

§  746.  When  real  property  has  been  sold  on  execution, 
the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See  note  on  Wabtb  to  sec.  745. 

§  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  pre;^idiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

Lis  pendens— sec.  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  \rhen  not 
in  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

Mining  customs,  rules,  etc.— 3  Gal.  224;  6  Gal.  435;  12  Cal.  426, 634; 
lA  Gal.  378;  15  Gal.  152;  16  Gal.  383;  17  Gal.  107;  18  Gal.  47,  582;  20  Cal. 
196;  23  Gal.  245;  26  Gal.  527;  81  GaL  387 ;  85  Gal.  80;  86  Gal.  219;  42  Cal. 626. 

Code  Civ.  Pboo.— S4. 
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CHAPTER  IV. 

ACTIONS  FOR  THE  PARTITION   OF  REAL 

PROPERTY. 

§  752.  Who  may  hrlng  actions  for  partition. 
§  753.  Interests  of  aliparties  must  be  set  f orth'in  the  complaint. 
S  754.  Lien-holders  not  of  record  need  not  b^  made  parties. 
S  755.  Plaintiff  must  file  notice  of  lispendeni. 
%  756.  Summons  must  be  addressed  to  ail  persons  interested  In  the 
property. 

757.  Unknown  parties  may  be  served  by  publication. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the  action. 

760.  Partialpartitlon. 

761.  Lien-holders  must  be  made  parties,  or  a  referee  be  appohited  to 
ascertain  their  rights. 

§  762.  Lien-holders  must  be  notified  to  appear  before  the  referee  ap- 
pointed. 
S  763.    The  court  may  order  a  sale  or  partition,  and  appoint  referees 

till  CiFfif  or 
S  764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 

as  determined  by  the  court. 
S  765.  Referees  must  make  a  report  of  their  proceedings. 
S  766.  The  court  may  set  aside  or  affirm  report,  and  enter  Judgment 

thereon,    upon  whom  judgment  to  be  conclusive. 
Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
Expenses  of  partition  must  be  apportioned  among  the  parties. 
A  lien  on  au  undivided  interest  of  any  party  is  a  charge  only  on 

the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  property 

not  sold,  when  not  all  sold. 
§  771.  Application  of  proceeds  of  sale  of  incumbered  property. 
§  772.  Party  holding  other  securities  may  be  required  first  toesdiaost 

them. 
S  773.  Proceeds  of  sale,  disposition  of. 

§  774.  When  paid  into  court,  the  cause  may  be  continued  for  the  de^ 
termination  of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  direct  tiie  terms  of  sale  or  credit. 

777.  Bef erees  may  take  securities  for  purchase-money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

§  779.  The  court  may  fix  such  compensation. 

I  780.  The  court  must  protect  tenants  unknown. 

S  781.  The  court  must  ascertain  and  secure  the  value  of  future  contin- 
gent or  vested  Interests. 

§  782.  Terras  of  sale  must  be  made  known  at  the  time.  Lots  must  be 
sold  separately. 

S  783.  Who  may  not  Ue  purchasers. 

%  784.  Referee  must  make  a  report  of  the  sale  to  the  court. 

§  785.  If  confirmed,  conveyances  may  be  executed. 

I  786.  Proceeding  if  a  lien-holder  become  a  purchaser. 

§  787.  Conveyance  must  be  recorded,  and  will  be  a  bar  against  parties. 

§  788.  Proceeds  of  sale  belonging  to  parties  unknown  mast  be  invested 
for  their  benefit. 
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1 789.  Invedtment  miut  he  made  In  the  name  of  the  clerk  of  the 

county. 
§  790.  When  the  Interests  of  the  parties  are  ascertained,  sccnritles 

must  be  taken  In  their  names. 
§  791.  Duties  of  the  clerk  making  Investments. 
§  792.  When  unequal  partition  is  ordered,  compensation  may  he  ad* 

judged  in  certain  cases. 
§  793.  The  share  of  an  infant  may  be  paid  to  his  guardian. 
§  794.  The  guardian  of  an  Insane  person  may  receive  the  proceeds  of 

such  party's  Interest. 
S  795.  A  guardian  may  consent  to  partition  without  action,  and  exe* 

cute  releases. 
§  796.  Costs  of  partition  a  lien  upon  shares  of  partners. 
§  797.  The  court,  by  consent,  may  appoint  a  single  referee. 

798.  Expenses  of  previous  litigation  for  common  benefit  allowed. 

799.  Abstract  of  title  in  action  for  partition— when  cost  of  allowed. 

800.  Abstract,  how  made  and  verifled. 

801.  Interest  allowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  several  cotenants  hold  and  are  in  pos- 
session of  real  property  as  parceners,  joint  tenants,  or 
tenants  in  common,  in  which  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  thereof,  if  it  -appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

Froceedlngs  for  partition— are  special  and  8t?.tutory,  19  Cal.  210: 
equitable  character,  35  CaL  576;  delayed,  when,  21  Cal.  191. 

Object  of  partition— 27  CaL  91 ;  35  Cal.  576. 

Tenants  in  common— seeking  partition,  etc.,  3  Gsd.  50;  36  Cal.  112:  37 
Cal.  520. 

Estate  of  inheritance,  etc.— mining  Interests,  23  Cal.  501. 
OoUateral  relief— taking  account,  etc.,  16  Cfd.  464;  26  Cal.  69. 
Parol  partilion— 24  Cal.  218, 268;  27  Cal.  418;  46  Cal.  361;  Lauterman 
V.  Williams,  June  4th,  1880, 5  I'ac.  C.  L.  J.  527. 
Fartifion  of  easemeAta— Civil  Code,  sec.  807. 

§  753.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  oe  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  it  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  complaint. 

Complaint  in  partition— 26  Cal.  69;  27  Cal.  329;  40  Cal.  493;  48  CaL 
394;  Lanterman  v.  Williams,  June  4th,  1880,5  Pac.  r*.  l.  J.  527:  com- 
plaint generally,  sec.  426,  and  notes.    Parties,  sec.  754;  27  Cal.  329;  35 
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Cal.  676;  36  Cal.  112;  38  Cal.  688j  sees.  384, 387;  and  geneiallv,  sees.  367- 
389.  Unknoten  persons,  use  of  fictitious  tiames,  sec.  474;  and  as  to  sum- 
mons, see  sec.  756. 

Abstract  of  title— procured  before  suit,  sec.  799. 

§  754.  Kg  person  having  a  conveyance  of  or  claiming 
a  lien  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 
Parties— see  under  CoicPLAnrT  or  Pabtitiov,  sec.  753». 

§  755.  Immediately  after  filing  the  complaint  in  the 
Saperior  Court,  the  plaintiff  must  record  in  the  office  of 
the  recorder  of  the  county,  or  of  the  several  counties  in 
which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  so  far 
as  known,  the  object  of  the  action,  and  a  description  of 
the  property  to  be  affected  thereby.  From  tlie  time  of 
filing  such  notice  for  record,  all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  [In  effect 
March  10th,  1880.] 

Lis  pendena— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  interest  in  the  property. 

Summons  in  partition— 35  Cal.  587 :  generally,  sees.  405-416;  and  as  to 
contents,  see  sec.  407  and  note. 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
or  cannot  be  found  therein,  and  such  fact  is  made  to  ap- 
pear by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  actiom 

Service  by  publication— sees.  412, 413,  and  notes. 

§  758i  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  r&- 
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maining  due  thereon;  also  whether  the  same  has  l>een 
secured  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  such  security,  or  tliey  are  deemed 
to  have  waived  their  right  to  such  lien. 

Answer  in  partition— 27  Cal.  329 ;  3$  Cal.  467 ;  Lauterman  v.  Williams, 
Jtme  4tb,  1880, 6  Pac.  Q.  L.  J.  527 :  late  filing  allowed.  46  Cal.  377 :  plead- 
iDjC  disbursements,  sec.  796;  answer  generally,  sec.  437,  and  notes. 

§  759.  The  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  be  put  in  issue,  tried,  and  deter- 
mined in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  he  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknown  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
rights  may  be  considered  together  in  the  action,  and  not 
as  between  themselves. 

Issnes  tried— 27  Cal.  329;  32  Cal  289;  33  CaL  4fi9;  48  CaL  391. 
Mode  of  trial— 33  Cal.  467:  by  referee,  when,  35  CaL  549;  43  Cal.  625. 
Interlocntory  decree— review  of,  and  generally,  see  Obdeb  fob 
Partition,  sec.  763n. 
Final  judgment- sec.  766,  and  note. 

,  §  760.  Whenever  from  any  cause  it  is,  in  the  opinion 
of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cbtenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  761.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
Terified  statement  of  any  person  who  may  liave  examined 
or  searched  the  records,  that  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
any  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  parties 
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to  the  action,  the  court  nmst  either  order  such  persons  to 
be  made  parties  to  the  action,  by  an  amendment  or  sup- 
plemental complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  due  thereon,  and 
their  order  among  the  liens  or  incumbrances  severally 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining  due  theteon  has  been 
secured  in  any  manner,  and  it  secured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  served, 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last -section, 
on  each  person  having  outstanding  liens  of  record,  who  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specified  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  petson 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

§  763.  If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  the  evidence  without  such 
allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  ref- 
erees therefor,  ana  must  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  un- 
known,-or  are  not  ascertained;  provided,  that  when  the 
site  of  an  incorporate  city  or  town  is  included  within  the 
exterior  boundaries  of  the  property  to  be  partitioned, 
then,  on  said  fact  being  establisned  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:  The  court  shall  there- 
upon direct  the  referees  to  survey  and  appraise  the  entire 
property  to  be  partitioned  by  actual  lots  and  subdi'Tisions 
then  existing  in  the  actual  possession  of  the  several  ten- 
ants in  common,  exclusive  of  the  value  of  improvements 
tiiereon.  first  setting  apart  necessary  portions  of  the  prop- 
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Brty  for  ways,  roads,  and  streets,  as  in  section  seven 
handled  and  sixty-four  of  this  Code  provided,  and  to  re- 
port 8uoh  survey  and  separate  appraisement  on  each  lot 
and  /subdivision  to  the  court.  The  court  may  confirm, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  if  necessary  appoint  new  referees.  When,  after  the 
final  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any.  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  be  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.  Tin  effect  April  12th, 
1880.] 

Appear  by  the  evidence— 23  Csd.  501. 

Partition  cannot  be  n^de— 27  Cal.  91. 

Sale— sees.  771-794. 

Order  for  paitidon— Interlocutory  cJuiracter,  35  Cal.  549.  Indispensa^ 
blCf  53  Cal.  24.  Review  qf,  new  trial,  43  Cal.  625;  45  Cal.  119:  appeal,  38 
Cal.  638;  43  Cal.  625. 

Beferee,  single-^sec.  797;  where  sale,  23  Cal.  608. 
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§  764.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the 
respective  psurties,  quality  and  quantity  relatively  consid- 
ered, according  to  the  respective  rights  of  the  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarss,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.  Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  tor  the  advan- 
tage of  those  interested,  set  apart  a  portion  of  the  prop- 
erty for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold, 
but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  tne  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them, 
their  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.  Whenever  the  referees  have  laid  out  on  any 
tract  of  land  roads  sufficient  in  the  judgment  of  said  ref- 
erees to  accommodate  the  public  ana  private  wants,  they 
shall  report  that  fact  to  the  court,  and  upon  the  confirma- 
tion of  their  rejport  all  other  roads  on  said  tract  shall  cease 
to  be  public  highways.  "Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  and  bounds  out  of 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specific  tract  to  tne  purchaser  in  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
siicn  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
oi  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance;  provided,  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  premises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and  the  value  of  the  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  the 
land  most  be  valued  without  regard  to  such  improve- 
ment, in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and  interests  of  the  other  tenants 
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in  common  owning  such  land.     [Approved  April  3rd, 
1876.] 

Specific  tract— 39  Cal.  576. 

Improyements— 35  Cal.  102. 

Homestead~46  Cal.  259. 

§  765.  The  referees  must  make  a  report  of  their  pro- 
ceedings, specifying  therein  the  manner  in  which  they . 
executed  their  trust,  and  describing  the  property  diyidea, 
and  the  shares  allotted  to  each  party,  with  a  ]larticular 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees. 
Upon  the  report  being  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive : 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  tor  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life ; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  Def ore  final  judgment  or  decree;  but  such 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition— scope  of,  41  Cal.  679;  binding  effect  of,  33 
CaL289;  35  Cal.  576;  ftOCaL376;  61  C;al.429,440;  53  Cal.  363:  appeal  from, 
parties  notified  on,  38  Cal.  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

g  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its. 
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discretion,  to  tLe  referees,  must  be  apportioned  among 
the  different  parties  to  the  action,  equitaoly. 
Referee's  fees— «ec.  1Q28. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made* 
shall  thenceforth  be  a  charge  only  on  the.  share  assigned 
to  such  party;  but  such  share  must  be  Urst  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  such  lien. 

§770.  When  a  part  of  the  property  only  is  ordered 
to  DO  sold,  if  there  be  an  estate  for  life  or  years,  in  an  un- 
divided share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  prop- 
ertv  must  be  applied  under  the  direction  of  the  court,  as 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  Hens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  verified  by  affidavit 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  holdn  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  may,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  be  given,  all  of  such 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited therein,  or  as  directed  by  the  court. 

Deposit  in  court— sees.  673-S74, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina- 
tion of  their  respective  claims  thereto,  which  must  be  as- 
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certained  and  adjudged  by  the  court.  Further  testimony 
may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  un- 
der this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terms  of  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  lien,  that  must  be  stated  in  the  notice. 

T^rms,  distinct  lots— sec.  782. 

Notice  of  ezeontion  sales— sees.  692, 698:  proceedings,  sec.  694  et  ieq. 

§  776.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the 
purchase-money  is  required,  by  the  provisions  hereinafter 
contained,  to  be  invested  for  the  beneiit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase-money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  infant,  in  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

§  778.  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  oy  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon  the  filing^  of  such 
consent,  the  clerk  must  enter  the  same  in  the  minutes  of 
the  court. 

§  77^.  If  such  consent  be  not  given,  filed,  and  entered^ 
as  provided  in  the  last  section,  at  or  before  a  judgment  of 
sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  just  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate;  and  must  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  court  for 
]iim,  as  the  base  may  require. 


§§  780-7         PABTITION  OF  BEAL  PROPERTY.  288 

§  780.  If  the  persons  entitled  to  sach  estate  for  life  or 
jreara  be  unknown,  the  court  must  provide  for  the  protec- 
tion of  their  rights,'  in  the  same  manner,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  tlie  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  p£urties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  time;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase; nor  can  a  guardian  of  an  infant  party  be  interested 
in  the  purchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  benetit  of  the  inmnt.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ^ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the 

Snrchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  party  entitled  to  a  share  of  the  property, 
or  an  incumbrancer  entitled  to  have  his  lien  pai4  out  oi 
the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

f787.  The  conveyances  must  be  recorded  in  the  county 
ere  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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shall  have  been  named  as  parties  in  the  action,  and 
against  all  such  parties  and  persons  as  were  unknown,  if 
the  summons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  them,  and 
ajgainst  all  persons  having  unrecorded  deeds  or  liens  at 
the  commencement  of  the  action.  [In  effect  July  1st, 
1874.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  to 
an  unknown  owner,  or  to  a  person  without  the  State,  who 
has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  this  State  or  of  the  United  States, 
for  the  benefit  of  the  persons  entitled  thereto. 

§  789.  When  the  security  of  the  proceeds  of  sale  is 
taken,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  clerk  of  the  county  where  the 
Eapers  are  filed,  and  his  successors  in  office,  who  must 
old  the  same  for  the  use  and  benefit  of  the  patties  in- 
terested,  subject  to  the  order  of  the  court. 

§  790.  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an  in- 
strument in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  snares  and  propor- 
tions have  been  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  the  names  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  oi  investments  and  moneys  re 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  made 
e<iual  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  and  interests  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjudge  compensation  to  be  m^de  by  one  party  to  an- 
CODE  Crv.  Fsoo.- 


^ 
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Other,  on  account  of  the  inequality;  but  such  oompensa- 
tion  shall  not  be  required  to  be  made  to  others  by  owners 
unknown,  nor  by  an  infant,  unless  it  appears  that  such 
infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  power  to  make  compensatory  ad- 
justment between  the  respective  parties,  according  to  the 
ordinary  principles  of  equity. 
Deposit  in  court,  sees.  573, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  the  pro- 
ceeds of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  euardian,  or  the  special  guardian  ap- 
pointed for  him  in  me  action,  upon  giving  the  security 
required  by  law  or  directed  by  order  ot  the  court. 

General  gaardian-Hsecs.  1747-1809. 

O-aardianad  litem— generally,  sees.  372,  373:  in  partition,  limited 
powers,  19  Cal.  210. 

f794.  The  guardian  who  may  be  entitled  to  the  cus- 
y  and  management  of  the  estate  of  an  insane  person, 
«or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  property  has  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  sureties,  an  undertaking,  approved  by 
a  3udge  of  the  court,  that  he  will  faithfully  discharge  the 
t  trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representative. 
[In  effect  March  10th,  1880.] 
G-aardiana— sec.  793n. 

§  795.  The  general  guardian  of  an  infant,  and  the 
guardian  entitlea  to  the  custody  and  management'of  the 
estate  of  an  insane  person,  or  other  person  adjudged  inca- 
pable of  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behalf,  to  the  owners  of  the 
shares^  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court. 

Gaardianfl— sec.  793n. 

§  796.  The  costs  of  partition,  including  reasonable 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the 
•defendants,  for  the  common  beneiit,  fees  of  referees,  and 
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otiier  disbarsements,  must  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  lands  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  judgment.  In  that  case,  they  shall 
be  a  lien  on  the  several  shares,  and  the  judgment  ma^  be 
enforced,  by  execution,  against  such  shares,  and  against 
other  property  held  by  the  respective  parties.  When, 
however,  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  such  litigation 
to  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
effect  July  1st,  1874.] 

Costs— 16  Cal.  471. 

Referees'  fees,  etc.— sec.  678  and  note. 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers 
and  may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  b^  any  one 
of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  incurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
aUd  in  the  same  kind  of  money  expended  or  paid,  and 
the  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  final  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  in  proportion  to 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  1876.] 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  nave  made  an  abstract  of  the  title  to  the  property  to 
be  partitioned,  and  suph  abstract  shall  have  been  pro- 
cured by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  parties  to  the  action,  must 


§§  800-1      PABTrrioN  of  bbal  pbopebtt.  292 

lie  allowed  and  taxed.  WlieDerer  such  abstract  is  pro- 
duced [procured  ?]  by  the  plaintiff,  before  the  commence- 
ment 01  the  action,  he  must  file  with  his  complaint  a  no- 
tice that  an  abstract  of  the  title  has  been  made,  and  is  sub- 
ject to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept 
for  inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  he  has  directed  it  to  be  made,  file  a  notice  there- 
of in  the  action,  with  the  clerk  of  the  court,  statins  who  is 
making  the  same  and  where  it  will  be  kept  when  finished. 
The  court  or  the  judge  thereof  may  direct,  from  time  to 
time,  during  the  progress  of  the  action,  who  shall  have 
the  custody  of  the  abstract. 

§  800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  rec- 
ords, and  need  not  be  certified  by  the  recorder  or  other 
officer,  but  instead  thereof,  it  must  be  verified  by  the  affi- 
davit of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
court. 

§  801.  "Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  tlio  court,  or  the  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements. 
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CHAPTER  V. 

ACTIONS   FOR  THE  X7SURPATION   OF  AN 
OFFICE  OR  FRANCHISE. 

S  802.  Certain  writs  abolished. 

S  803.  Action  raay  be  brought  against  any  party  usurping,  etc.,  any 

office  or  franchise. 
S  804^  Name  of  person  entitled  to  office  may  be  set  forth  in  the  com- 

elaiut.   If  fees  Iiave  been  received  by  the  usurper,  he  may 
e  arrested. 
S  805.  Judgment  may  determine  the  rights  of  both  incumbent  and 

claimant. 
$  806.  When  rendered  in  favor  of  applicant. 
§  807.  Damages  may  be  recovered  by  successful  applicant. 
%  806.  When  several  persons  claim  the  same  office,  their  rights  may  be 

determined  by  a  single  action. 
S  809.  If  defendant  found  gulity,  what  Judgment  to  be  rendered 
against  him. 

§  802.  The  writ  of  scire  facias  is  abolished.  [In  effect 
March  10th,  1880.] 

Scire  facias— for  reviving  executions,  formerly,  see  sec.  685n. 

Quo  warranto— abolished  by  Code,  restored  1880,  see  sec.  76,  subd.  5: 
amend  accordingly,  note  to  sec.  51,  entitled  Wbits,  csaTAiN,  abol- 
ished. 

§  803.  An  action  may  be  brought  hj  tlie  attorney-gen- 
eral, in  the  name  of  the  people  of  this  State,  upon  his 
own  information,  or  upon  the  complaint  of  a  private 
party,  against  any  person  who  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises  any  public  ofiice.  civil  or 
military,  or  any  franchise  within  this  State.  And  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Complaint— sec.  e6i:  security  by  relator,  sec.  810. 

Office -14  Cal.  43;  25  Cal.  98;  28  Cal.  882;  50  CaL  433. 

Usurper  or  intruder— 10  Cal.  376;  20  CaL  50. 

Remedy  for  nsorpation  of  office— quo  warranto,  3  Cal.  167;  7  Cal.  393, 
432;  47  Cal.  524:  contesting  elections,  distinct,  sec.  1011  et  sea.;  28  Cal. 
129 :  inapplicable  when,  47  Cal.  524 :  not  by  collateral  proceeding,  3  Cal. 
167;  13  Cal.  621:  17  Cal.  626;  23  Cal.  314:  certiorari  improper.  Lamb  v. 
Schottler,  March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

FrackckiM-^^ivil  Code,  «ec.  358:  dissolution  of  corpor&tiooA,  Civil 
Code.  sees.  399. 400. 
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§  804.  Whenever  such  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  andbv  means  of  his  usurpation  thereof,  anonler 
may  be  granted  by  a  justice  of  the  Supreme  Court,  or  a 
judge  of  the  Superior  Court,  for  the  arrest  of  such  de- 
fendant and  holding  him  to  bail;  and  thereupon  he  may 
be  arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— where  several  claimants,  sec.  808. 

Right  to  the  office— proof  of,  10  GaL  377. 

Oomplaint-14  CaL  43;  16  CaL  358. 

An8wer-28  Cal.  382. 

Arrest  and  bail— sec.  478  et  teq, 

§  805.  In  every  such  action,  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  Cal.  470. 

Review— of  contested  election  cases,  24  CaL  449, 457. 

§  806.  If  the  judgment  be  rendered  upon  the  rieht  of 
the  person  so  alleged  to  be  entitled,  and  the  same  oe  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execation  of 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  in  favor  of  such  person, 
oe  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office 
by  the  defendant. 

Damaged  sastained— 28  Cal.  21, 51. 

§  808.  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
truding into,  or  unlawfully  holding  any  office,  franchise, 
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or  privilege,  judgment  must  be  rendered  that  such  de- 
fendant be  excluded  from  the  office,  franchise,  or  priv- 
ilege^  and  that  he  pay  the  costs  of  the  action.  The  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  810.  When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-gen- 
eral may  require  such  party  to  enter  into  an  undertaking, 
with  sureties  to  be  approved  by  the  attorney-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    [In  effect  July  1st,  1874.] 
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CHAPTEB  VI. 

OF   ACTIONS    AGAINST   STEAMERS,  VES- 
SELS,  AND   BOATS. 

$  813.  When  vessels,  etc.,  are  liable.   Tbelr  liabilities  constitute  liens. 

814.  Actions  may  be  brought  directly  against  such  vessels,  etc 

815.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate,  etc. 

817.  Plaintiff  may  have  such  vessel,  etc.,  attached. 
«  818.  The  cleric  must  Issue  the  writ  of  attachment. 

S  819.  Such  writ  must  be  directed  to  the  sheriff.  Sheriff  may  release 
upon  sufficient  undertaking. 

§  820.  Sheriff  must  execute  such  writ  without  delay. 

I  831.  The  owner,  master,  etc.,  may  appear  and  defend  such  vessel. 

§  822.  Proceedings  in  actions  under  this  chapter. 

S  823.  After  appearance,  attachment  may,  on  motion,  be  discharged. 

I  824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  public 
auction.  Application  of  proceeds. 

S  825.  Mariners  and  others  may  assert  their  claim  for  wages,  notwith- 
standing prior  attachm  ent.   How  enforced. 

I  826.  Proof  of  the  claims  of  mariners  and  others. 

S  827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  etc 

§  813.  All  steamers,  vessels,  and  boats  are  liable : 

1.  For  services  rendered  on  board  at  the  request  of,  at 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees ; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment: 

4.  For  their  wharfage  and  anchorage  witnin  this  State; 

5.  For  non-performance,  or  malperf ormance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  their 

order  herein  enumerated,  and  have  preference  over  all 

other  demands;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.    [In  effect  July  1st,  1874.] 

Section  constitntional— jurisdiction  (^Ststte  Courts,  1  Cal.485;  2Ca]. 
308;  5CaL  268;  9  Cal.  697;  13  GaL  369;  34  CftT.  676;  42  Cal.  227, 469;  60  CaL 
285. 
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^Pnctice  under  section^admiralty  procedure  Inapplicable,  18  Gal. 
S2&. 

ST7BDIYI8ION  1.  Services  rendered— seamen's  wages,  sec.  114;  1 
Cal.  4»5.    Salvage,  Civil  Code,  sec.  2079. 

Subdivision  2.  Sapplies  furnished— request  of  master,  50  Cal. 
241. 

SuBDivisioir  5.   Transportation,  contract  for— of  passengers,  13 

Cal.  369:  18  Cal.  526:  of  property,  6  Cal.  462;  42  Cal.  227. 

Subdivision  6.   Injuries  to  property— collision,  2  Cal.  370. 

Lien— when  attaches,  8  CaL  418 :  defined,  sec.  1180. 

Preference— over  all  other  demands,  as  to  labor  claims,  see  sees. 
1304-1206. 

Period— of  one  year,  when  begins,  29  Cal.  419. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unknown  owners— fictitious  designation  of,  sec.  474. 

Parties— wife,  18  Cal.  526:  generally,  sec.  367  et  teq. 

§  815.  The  complaint  must  designate  the  steamer,  ves- 
sel, or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Complaint- in  general,  sec.  426n. 

Verification  of  pleadings— sec.  446. 

§  816.  The  summons  and  copy  of  the  complaint  must 

be  served  on  the  owners  if  they  can  be  found ;  otherwise, 

they  may  be  served  on  the  master,  mate,  or  person  having 

charge  of  the  steamer,  vessel,  or  boat.    [In  effect  March 

10th,  1880.] 

Service  of  summons— on  person,  confers  Jurisdiction,  2  Cal.  908: 
generally,  sec.  410  etteq. 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
tached as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  1st, 
1874.] 

Attachment— not  necessary  to  acquire  lien  on  vessel,  7  Cal.  405,  and 
see  8  Cal.  418 :  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  boat— used  In  navigatfaig  the  waters  of  this  State, 
Statute  1850;  see  1  CaL  162. 
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§  818.  The  clerk  of  the  court  most  issue  a  writ  of  a£ 
tachmeDt,  on  the  application  of  the  plaintiff,  upon  receiv- 
iug  a  written  undertaking  on  behalf  of  the  plaintiff,  exe- 
cuted by  two  or  more  sumcient  sureties,  to  tne  effect  that 
if  the  judgment  be  rendered  in  favor  of  the  owner  of  the 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay 
all  costs  and  damages  that  may  be  awarded  against  him, 
or  all  damages  that  may  be  sustained  by  him  from  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  in  no  case  be  less  than  five  hundred 
dollars.    [In  effect  July  1st,  1874.] 

Attachment  bond— generally,  compare  sec  589. 

Undertakings— generally,  sec.  941»:  qnallflcations  of  soreties,  sec. 
1057. 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  in 
his  custody  until  discharged  in  due  course  of  law.  [In 
effect  July  1st,  1874.] 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized oy  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  property 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
COOK,  or  other  persons  employed  on  board.  [In  effect  July 
1st,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sufficiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
to  justify,  as  upon  bail  on  arrest.   [In  effect  July  1st,  1874.] 

Appearance— sec.  1014. 

Answer— sec.  437  and  notes. 

Justification  of  sureties— sec.  495. 

« 

§  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficient  to 


/ 
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satisfy  the  demand  in  snit.  besides  costs,  or  depositing 
that  amount  with  the  sheriff.  Upon  receiving  sach  under- 
taking or  amount,  the  sheriff  must  restore  to  the  owner,  or 
tlie  master,  agent,  or  consignee  of  the  owner,  the  steamer, 
vessel,  or  boat  attached.    [In  effect  July  1st,  1874.] 

Oonnter-bond— 1  CaL  165,  and  compare  sec.  510:  undertakings,  see 
sec.  818r. 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner,  and  on  like  terms  and  conditions, -as  at- 
tachments in  other  cases,  subject  to  the  provisions  of  sec. 
825.    [In  effect  July  1st,  1874.] 

Discharge  of  attachment— sees.  554-558. 

§  824.  If  the  attachment  be  not  discharged,  and  a 
judgment  be  recovered  in  the  action  in  favor  of  the  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  such 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as 
maybe  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows : 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and.others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution ; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
peared on  behalf  of  the  owner,  or  if  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  Ist, 
1874.] 

Sale  on  ezeontion— generally,  sec.  694  et  seq. 
Payment  into  cobrt— sees.  572-574, 2104. 

§  825.  Any  mariner,  boatman,  or  other  person  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,' may  file  an  affidavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court ;  and  thereafter  no  attachment 
can  be  discharged  upon  filing  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  determined  as  pro- 
vided in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements;  and  any  execution  issued 
against  such  steamer,  vessel,  or  boat,  upon  judgment  re- 
covered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale : 

1.  To  the  payment  of  the  amount  of  such  claims  filed, 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ ; 

2.  To  the  payment  of  the  judgment  and  costs  and  sher- 
iff's fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
iu  the  action;  but  if  no  appearance  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 
[In  effect  July  1st,  1874.] 

Preferred  claims— for  wages,  etc.,  sees.  1201-1206. 
Deposit  in  court— sees.  572  et  seq.,  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 
person,  filed  with  the  clerk  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  against  which  the 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination, 
or  he  may  hear  the  proofs  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  immediately  after  the  same  is  given,  and 
the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  ISiSO.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  description  of 
her  condition. 


TITLE  XI. 

Of  Proceedings  in  Justices'  Courts. 

Chap.  I.    Place  of  trial  of  actions  in  Justices'  Courts. 

XT.    Manner  of   commencing  actions  in  Justices'' 

Courts. 
m.    Pleadings  in  Justices*  Courts. 
rv.    Provisional  remedies  in  Justices'  Courts. 
V.    Judgment  by  default  in  Justices*  Courts. 
VI.    Time  of  trial  and  postponements  in  Justices*^ 

Courts. 
VII.    Trials  in  Justices*  Courts. 
Vm.    Judgments  (other  than  by  default)  in  Justices' 
Courts. 
IX.    Executions  from  Justices*  Courts. 
X.    Contempts  in  Justices*  Courts. 
XI.    Dockets  of  justices. 
XTT.    General  provisions  relating  to  Justices*  Courts. 

Cons  Giv.  Pboo.— se.  C301] 
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CHAPTER  T. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES' 

COURTS. 

832.  Actions,  in  xrtat  township  or  city  may  be  commenced. 

833.  Place  of  trial  may  be  cbabged  la  certain  cases. 

834.  Limitation  on  the  right  to  diaoge. 

835.  To  what  comt  transferred. 

836.  Proceedhigs  after  order  chan^rtng  plaoe  of  triaL 
_  837.  Effect  of  an  order  changing  place  of  triaL 
I  8S8.  Transfer  of  cases  to  the  District  Ck>art. 

§  832.  Actions  in  Justices'  Courts  must  1)6  commenoed, 
and,  subject  to  the  right  to  change  the  place  of  trials  as  in 
this  chapter  provided,  must  be  tried: 

1.  If  tnere  be  no  Justices'  Court  for  the  township  or 
city  in  which  the  defendant  resides — ^in  any  city  or  town- 
ship of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties— in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property— in  the 
township  or  city  where  the  injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  personal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaming  the  same — in 
the  township  or  city  in  which  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  de- 
fendant resides; 

6.  When  the  defendant  is  a  non-resident  of  the  county— 
in  any  township  or  city  wherein  he  may  be  found; 

G.  When  the  defendant  is  a  non-resident  of  the  State-^in 
any  township  or  city  in  the  State ; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  another  county, 
township,  or  city — in  the  township  or  city  in  which  sucji 
obligation  is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary; 
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8.  When  the  parties  volantarlly  appear  and  plead  with- 
out summons—in  any  township  or  city  in  the  State; 

9.  In  all  other  cases — in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Joiisdiction  of  Justices'  Ooorts— sees.  112-115, 025. 

Besidence— as  a  Jurisdictional  fact,  15  GaL  296;  18  Cal.  123;  34  CaL  321. 

§  633.  The  court  may,  at  any  time  before  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following  cases: 

1.  Syhen  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  is  pending,  by  afiidayit  of  either 
party!  that  such  justice  is  a  material  witness  for  either 
party; 

.  2.  When  either  party  makes  and  Hies  an  affidavit  that 
he  believes  that  he  cannot  have  a  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  justice; 

3.  When  a  jury  has  been  demanded,  and  either  party 
makes  and  files  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Change  of  venue— generally,  sec.  397  e<  seq.:  effect  of  ordlrfor,50 
Cal.  443. 

Subdivision  2.  Partiality  alleged— transfer  imperative,  5  Cal.  507 ; 
22  Cal.  34. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
grounds  specified  in  the  first,  second,  and  third  subdivis- 
ions of  the  preceding  section. 

See  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree,  - 
then  to  another  Justices'  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  tran.s- 
f  erred,  on  payment  by  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  Upon  the  receipt  by  him  of  each  papers,  the  instice 
of  the  court  to  whicn  the  case  is  transferred  mast  insue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  mast  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
had  been  commenced  in  such  court. 

Jorisdiction  vests— 50  CaL  441. 

Farther  change  of  venue— 22  Cal.  84. 

§  838.  The  parties  to  an  action  in  a  Justices*  Court  can- 
not give  evidence  upon  any  question  which  involves  th^ 
title  or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  tine,  nor  can 
any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  veri- 
fied by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municij^al  fine,  the  justice  must  suspend  all 
further  proceeding  m  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  orai,  a  transcript  of 
the  same,  from  his  docket  to  the  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein ;  provided^  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices'  Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involved  there- 
in  may  be  determined.    \lii  effect  March  26th,  1880.] 

Oertiying  to  Superior  Oourt— from  Justices'  Courts  In  cities  and 
counties,  see  sec.  92:  mandamus  for  refusal,  50  Cal.  509. 

Title  or  possession  of  realty  involved— eee  sec.  113,  subd.  2  and 
notes;  also  31  Cal.  140:  trespass,  when  within  jurisdiction,  53  Cal.  29. 

Legality  of  tax,  etc.,  involved— see  sec.  113,  subd.  4  and  note;  24  Cal. 
61. 

Forcible  entry  and  detainer— Jurisdiction  of,  sec.  113,  subd.  1  and 
note. 
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CHAPTER  II. 

MANNER    OF   COMMENCING   ACTIONS   IN 

JUSTICES'   COURTS. 

;;  839.  Actions,  bow  commenced. 

§  840.  Summons  may  issue  within  a  year. 

§  841.  Defendant  may  waivo  summons. 

f  842.  Parties  may  appear  in  person  or  by  attorney. 

I  843.  Wben  guardian  necessary,  how  appointed. 

S  844.  Summons,  how  Issued,  directed,  and  what  to  contain. 

§  845.  Time  for  appearance  of  defendant. 

I  846.  Alias  summons. 

S  847.  Same. 

S  84S.  Summons,  limitation  upon  time  of  service. 

§  841.  Summons,  by  whom  and  how  served  and  returned. 

§  850.  Hour  for  appearance. 

§  839.  An  action  in  a  Justice*  s  Court  is  commenced  by 

iilmg  a  complaint.    [In  effect  March  11th,  1876.] 

Oommencement  of  action— generally,  sees.  350,  405:  pendency 
from,  sec.  1049. 

Ooxnplaint— generally,  sec.  426  and  notes. 

Actions— In  cities  and  counties,  title*  etc.,  sec.  89. 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  liled,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  issued. 

Issuance  of  snmmons— generally,  sec.  406. 

Payraent  of  fees— in  cities  and  comities,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  ma^,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 
Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney ;  and  any  person,  except  the  con- 
Btaole  by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 

Justices'  Court  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  seq. 

§  843.  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
if  he  have  one,  or  by  a  guardian  ad  liteni  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by 
the  jnttice,  he  must  be  appointed  as  follows : 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
,  iff,  the  appointment  must  be  made  before  the  summons 

is  issued,  upon  the  application  of  the  infant,  if  lie  be  o£ 
•the  age  of  fourteen  years;  if  under  that  age,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer,  upon  the  ap- 
plication of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  or  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.] 

Graardians— compare  sees.  372, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
ant, and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  the  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto ; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  auvswer 
before  the  justice,  at  his  office,  as  specined  in  sec.  8^  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiff  will  take  judg- 
ment for  the  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintiff  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    [In  effect  March  26th,  1880.] 

OontentB  of  sammons— compare  sec.  407,  and  note. 
Intendmentih-as  to  inferior  courts,  sec.  53»;  33  Cal.  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  must  be  as  follows : 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons, 
forthwith; 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the 
complaint  within  live  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 
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is  brought;  within  ten  da^s,  if  served  oat  of  the  township 
or  01  ty;  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  [In  effect 
March  26th.  1880.] 

Time  for  appearance— srenerally,  sec.  407;  subd.3,note:  in  Justices' 
Courts,  8  Gal.  339;  23  Cal.  85;  34  Gal.  646. 

§  846.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issu^  an  alias 
B&mmons  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Aliaa  summons— generally,  compare,  sec.  408. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanded  by  the  plaintiff. 

Alias  summons— see  sec.  403. 

§  848^  The  summons  cannot  be  served  out  of  the  county 
of  the  justice  before  whom  the  action  is  brought,  except 
when  the  action  is  brought  upon  a  joint  contract  or  obli- 
gation of  two  or  more  persons,  who  reside  in  different 
counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
against  a  party  who  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  {property,  and 
the  defendant  resides  in  a  different  county,  in  which  case 
summons  mav  be  served  in  the  county  wnere  the  defend- 
ant resides.    [Approved  April  3rd,  1876.] 

Process  of  Justices'  Oourta— extent  of,  sees.  M,  106:  constitution- 
ality of  provisions,  14  Cal.  158. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  the  counties  of  this  State :  provided^  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
by  the  county  clerk  of  such  county,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  broagbt»  and  must  be  served  and  returned  as 
provided  in  Title  V,  Part  11,  of  this  Code,  (sees.  40EM16)  or 
it  may  be  served  by  publication,  and  sees.  413  and  412,  so 
far  as  they  relate  to  the  publication  of  summons,  are  made 
applicable  to  Justices*  Courts;  the  word  ''justice"  being 
substituted  for  the  word  "judge,"  whenever  the  latter 
word  occurs.    [In  effect  May  27th,  1874.] 

Service  of  sammons— fi^enerally :  JShertf  and  deputies— for  Justices' 
Courts  in  cities  and  counties,  sec.  87 :  CaMtable—Be<d  Political  Code, 
sees.  4314, 4315 :  4  Cal.  188. 

§  850.  When  all  the  parties  served  with  process  shall 
have  appeared,  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  must 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  plaint- 
iff and  the  defendants  who  have  appeared,  thereof.  The 
parties  are  entitled  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to 're- 
main longer  than  that  time,  unless  both  parties  have 
ai)peared,  and  the  justice,  being  present,  is  engaged  in  the 
trial  of  another  cause.    [Approved  April  3rd,  1876.] 

Time  of  trial— sec.  873  et  seq. 
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CHAPTER  in. 

PLEADINaS  IK  JUSTICES'  COX7RTS. 

851.  Form  of  pleadings. 

852.  Pleadinffs  In  JustlQes'  Conrts. 

853.  Complaint  defined, 
t  854.  When  demmrer  to  complaint  may  be  put  in. 

855.  Answer. 

856.  If  the  defendant  omits  to  set  up  connter-claim. 
i  857.  When  plaintiff  may  demur  to  answer. 

S  858.  Proceedings  on  demurrer. 
§  859.  Amendment  of  pleadings. 
§  860.  Answer  or  demurrer  to  amended  pleadings. 

§  851.  Pleadings  in  Justices'  Courts— 

1.  Are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  under* 
standing  to  know  what  is  intended ; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this 
title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

SUBDivisioir  3.  Verified  answer— sec.  112,  subd.  2,  sec.  838. 
Liberal  constmction  of  pleadings— In  Justices'  Courts,  4  CaL  120;  iG 
Cal.  63;  13  Cal.  598;  16  CaL  372;  20  Cal.  282. 

§  852.  The  pleadings  are — 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 
List  of  pleadings— generally,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaint- 
iffs cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
bond,  or  instrument  upon  which  the  action  is  based. 

Oomplaint— generally,  sec  426,  and  notes.    ' 

§  854.  The  defendant  may,  at  any  time  before  answer- 
ing, demur  to  the  complaint. 
Demurrer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  any  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  believes  to  be  untrae,  and  also  a  statementr  in 

a  plain  and  direct  manner,  of  any  other  facts  constitutinff 

a  defense  or  connter-claim,  upon  which  an  action  might 

be  brought  by  the  defendant  against  the  plaintiff  ia  a 

Justices'  Court. 

Answer— In  Justices'  Courts,  17  Cal.  80;  20  Cal.  48;  23  Cal.  16;  90  Cal. 
545:  objection  to  lurisdlction  by,  6  GaL  447:  as  waiTer,8  CaL339:  geu> 
erally,  sec.  437  and  notes. 

Oounter-claim— above  |300,  beyond  jurisdiction,  23  Cal.  61. 

§  856.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  lasTt  section,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the 
plaintiff  therefor. 

Oonnter-claim  waived— generally,  sec.  439,  and  note. 

§  857.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  such 
demurrer. 

Demnrrer  to  answer— generally,  sec.  443. 

§  858.  The  proceedings  on  demurrer  are  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith ; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de- 
fendant may  amend  his  answer  within  such  time,  not  ex- 
ceeding two  days,  as  the  court  majr  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demnrrer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  anytime  before  the  conclu- 
sion of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ment is  made  after  the  issue,  and  it  appears  to  the  sat- 
isfaction of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The  court 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amei^dment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendmeint,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
to  be  tixed  by  the  court,  not  exceeding  twenty  dollar? 
The  court  may  also,  on  such  terms  as  may  be  just,  and 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by 
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default  taken  against  him  by  his  mistake,  inadvertence, 

surprise,  br  excusable  neglect,  but  the  application  for  such 

relief  must  be  made  within  ten  days  after  the  entry  of  the 

judgment  and  upon  an  affidavit  showing  good  cause  tbere- 

or. 

Ajnenalment^liberal,  Of  Justices'  Court  pleadings,  10  Oal.  342;  11 
Cal.  280:  generally,  sec.  473  and  notes:  aojoumment  for»  s^c.  874, 
subd.  2. 

§  860.  When  a  pleading  is  amended,  the  adverse  party 
may  answer  or  demur  to  it  within  such  time,  not  exceed- 
ing two  days,  as  the  court  may  allow. 

Time  to  plead— compare  sec.  432. 
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CHAPTER  IV. 

PROVI8IOKAL  REMEDIES  IN  JUSTICES' 

COURTS. 

ABT.    I.    ABBBST  AITD  BaIL. 

n.  Attaohmbnt. 
IIL  Claih  and  Dblivbbt  of  Pbbsonal  Pbopbbtt. 

ARTICLE  I. 
ABBBST  AND  BAIL. 

S861.  Order  of  arrest  and  arrest  of  defendant. 
862.  AfOLdavit  and  undertaking  for  order  of  arrest. 
863.  A  defendant  arrested  must  be  taken  before  the  Justice  imme- 
diately. 
S  864.  The  officer  must  give  notice  to  the  plaintiff  of  arrest. 
S  865.  The  offtcer  must  detain  the  defendant. 

§  861'.  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  de- 
fendant may  be  arrested  thereon  by  the  sheriff  or  consta- 
ble, at  the  time  of  serving  the  summons,  and  brought 
before  ithe  justice,  and  there  detained  until  duly  dis* 
charged,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  or Im- 

Slied,  when  the  defendant  is  about  to  depart  from  the 
tate,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  op 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  fiduciary 
capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  IS  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  disr 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
ef  raud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 

Arrest  and  ball— generally,  sec.  478  et  seq. 

Frocess  of  JnsticeB'  Oonrts— extent  of,  see  sec.  848r. 

§  862.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  affidavit  of  himself  or  some  other  person,  the 
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facts  npOQ  which  the  application  is  founded.  The  plaint- 
iff must  also  execute  and  deliver  to  the  justice  a  written 
underts^ing  in  the  sum  of  three  hundred  dollars,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  samQ  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specified  in  the  undeirtaking.  [In  effect 
July  1st,  1874.] 
Affidavit  aHd  undertaking  for  arrests-compare  sees.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  justice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  try  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
must  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  him. 

§  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
agent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 
tificate, statine  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

f865;  The  officer  making  the  arrest  must  keep  the 
endant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ABTICLE  n. 

attaohmxnt. 

S  866.  Writ  of  attachment  sbaU  Issue  upon  affidavit. 
<^  867.  UndertjUdng  on  attachment  must  be  required. 
S  868.  Writ  of  attachment,  substance  of.   Officer  may  tsdce  an  under- 
taking Instead  of  levying. 
S  869.  Certain  provisions  apply  to  all  attachments  In  Justices'  Courts. 

§  866.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  this  Code. 

Attachment— generally,  sec.  537  et  seq. 

AibBit  issuing  summons— 23  Gal.  89.  , 

Code  Civ.  Proc— »!'. 
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§  867.  Before  issningthe  writ,  the  iustice  must  require 
a  written  undertaking  on  the  part  oi  the  plaintiff,  with 
two  or  more  sufficient  sureties,  in  a  sum  net  less  than  fifty, 
nor  more  than  three  hundred  dollars,  to  the  effect  that  if 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awardea  to  the  defendant,  and  all  dam- 
ages which  he  nlay  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 
Undertaking  on  attachment— generally,  sec.  589  and  notes. 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  toe  defendant  within  his  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. 

Contents  of  writ— compare  sec.  540. 

§  869.  The  sections  of  this  Code  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  ''constable"  being  substi- 
tuted for  the  word  "  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  ''justice"  being  substituted 
for  the  word  "judge." 

ARTICLE  in. 

Claxx  xstd  Dsuvxbt  of  Pbbsoval  Pbopebtt. 

S  870.  How  claim  and  delirery  enforced. 

§  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  answer,  claim  the 
delivery  of  such  propertv  to  him;  and  the  sections  of  this 
Code,  from  section  five  hundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  bemg  ex- 
tended to  constables,  and  the  word  "justice  "  substituted 
for  "  judge." 

Claim  and  delivery— generaUy,  sec.  509  et  teq. 
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CHAPTER  V. 

JUDCIMENT    B7    DUFAXTLT    IN    JUSTICBS' 

COURTS. 

%  871.  Judgment  when  defendant  fails  to  a4>pear. 
S  872.  Judgment  against  defendant  on  demurrer. 

§  871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  witbin  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  ren- 
der judgment  in  favor  of  plaintiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  tha  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Default  judgment— generally,  sec.  585. 

§  872.  In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al* 
lowed  by  the  court. 

Oompare—sec.  856  and  notes. 
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CHAPTER  VI. 

TIME  OF  TRIAL  AND  POSTPONEBmNTS  IN 

JUSTICES'  COXTRTS. 

§  873.  Time  when  trial  mnst  tie  commenced. 
S  874.  Wben  court  may,  of  its  own  motion,  postpone  trial. 
S  875.  Postponement  by  consent. 
(i  87a.  Postponement  upon  application  of  a  party. 
§  877.  No  continuance  for  more  than  ten  days  to  be  granted,  unless 
upon  filing  of  undertaking. 

§  873.  Unless  postponed  as  provided  in  this  chapter,  or 
unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the 
time  specified  in  the  notice  mentioned  in  section  850,  and 
the  trial  must  be  continued  without  adjournment  for  more 
than  twenty-four  hours  at  any  one  time,  until  all  the 
issues  therein  are  disposed  of.    [Approved  April  3rd,  1876.  ] 

§  874.  The  court- may,  of  its  own  motion,  postpone  the 
trial : 

1.  For  not  exceeding  one  day,  If,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  for  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nee* 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SUBDivisiOK  2.  Amendment  of  pleadings,  etc.— see  sees.  858, 859. 

§  675.  The  court  may,  by  consent  of  the  parties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  material,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
but  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged ; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest, "before  it  can  be  granted  hemust  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein ; 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of 
any  judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amount  specified  in  the  undertaking.  On  fil- 
ing the  undertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody; 

4.  The  party  making  the  application  must,  if  required 
by  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  affidavit,  the  evidence  which  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  bo  consid- 
ered as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Postponement— f:eiieraXLy,  sec.  595,  and  notes:  costs  of»  sec.  1029. 

Undertaking,  sureties,  etc— sees.  941n,  1057. 

Subdivisions  2  and  3.  Arrest  and  bail— sec.  478  ei  seq. 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  b^y  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  party  applying,  not  exceeding  the  sum  specified  in  the 
undertaking. 

XTndertaking»— see  sec.  876n. 
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CHAPTEE  Vn. 
TRIALS  IN  JUSTICES'  COURTS. 

§  878.  Issue  defined,  and  the  different  kinds. 

i$  879.  Issne  of  law,  now  raised. 

S  880.  Issue  of  fact,  bow  raised, 

S  881.  Issue  of  law,  how  tried. 

§  882.  Issue  of  fact,  how  tried. 

S  883.  Jury,  hew  waited. 

§  884.  Either  party  failing  to  appear,  trial  may  proceed  at  request  of 

other  party. 
§  885.  Challenges  to  Jurors. 
I  886.  Manner  of  pleading  a  written  instrument. 
S  687.  If  a  copy  of  an  instrument  be  filed,  the  signatures  will  be 

deemed  admitted,  unless  denied  under  oath. 

§  878.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  oy  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  588. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  589. 

§  880.  An  issue  of  fact  arises — 

1.  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  U^on  ne^  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  590. 

§  881.  An  issue  of  law  must  be  tried  by  the  court. 
Oompare— sec.  591. 

§  -882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  is  waived,  in  which  case  it  must  be  tried  by  the 
court. 

Oompare— sec.  592. 

§  883.  A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 
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3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issue  of  fact. 
Waiver  of  jnrp— compare  sec.  631,  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad' 
verse  party. 

Oompare— sec.  594. 

§  885.  The  challens^es  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chaN 
lenges.  Either  party  may  challenge  for  cause  on  any 
grounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  justice. 

OhaUenges-^compare  sees.  601, 602. 

§  886.  When  the  cause  of  action  or  counter-K^laim  arises 
upon  an  account  or  instrument  for  the  paj^ment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
if  such  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 

Order  for  inspectioxi— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  defendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  his  answer,  and  verify  the  answer  by  his 
oath. 

Compare— sees.  447, 853. 

Signature  of  honds— by  printed  /ae  similer4!i  Cal.  565. 
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CHAPTER  vrn. 

JXTDGMBNTS  (OTHER  THAN  B7  DEFAX7LT) 
IN  JUSTICES'  COX7RTS. 

S  889.  Judgment  hj  confession. 

S  690.  Jad^ent  of  dismissal  entered  In  certain  cases  without  preju- 
dice. 
S  891.  Judgment  upon  yerdict. 
S  892.  Judgment  after  trial  by  the  court. 
I  893.  Judgment  when  the  defendant  is  subject  to  arrest. 
S  894.  If  the  sum  found  due  exceeds  the  Jurisdiction  of  the  Justice* 

the  excess  may  be  remitted. 
I  895.  Offer  to  compromise  before  trial. 
896.  Costs  maybe  included  in  the  Judgment. 
I  897.  Abstract  of  Judgment. 

898.  Abstract  may  be  filed  and  docketed  in  county  clerk's  ofllce. 
I  839.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  In  the  recorder's 
office. 

§  889.  Judgments  upon  confession  may  be  entered  up 
in  any  Justices'  Court  specified  in  tlie  confession. 

Oonfession  of  judgment— 8  Cal.  76;  sec.  1135:  and  generally,  sees. 
1132-1135:  Jurisdiction,  sec.  112,  subd.  6. 

§  890.  Judgment  that  the  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted ; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if^not  taken  at 
the  trial,  it  is  waived. 

Dismlisal,  etc.— compare  sec.  581,  and  notes:  effect  of,  29  Cal.  312. 

SUBDrvisioir  4.  Action  brought,  where—sec.  832.  Appears  by  the 
evidence— 18  Cal.  128.  Waiver  of  objection— 15  Cal.  296 ;  and  compare 
sec.  484  and  note. 
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§  891.  When  a  trial  by  jar;^  has  been  had,  judgment 
must  be  entered  by  the  justice,  at  once,  in  conformity 
with  the  verdict. 

Entr7  of  Jtidgment>-Lyiich  v.  Kelly,  41  Cal.  432:  generally,  sec.  661, 
and  note.  Judgment— generally,  note  to  sec.  664. 

§  892.  When  the  trial  is  by  the  court,  judgment  must 
be  entered  at  the  close  of  the  trial. 
See  sec.  891n. 

§  893.  The  judgment  in  Justices'  Courts  must  be  en- 
tered substantially  in  the  form  required  by  section  six 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment la  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

Ezecntion  against  the  person,  extent  of  prooeas— seo.  848f». 

§  894.  When  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

Limit— tbree  hundred  dollars,  sec.  112. 

J  895.  If  the  defend  ant  J  at  any  time  before  the  trial, 
ii,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  ho  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
him,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi- 
dence nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.] 
Offer  to  oompromise— compare,  sec.  997. 

§  896.  The  justice  must  tax  and  Include  in  the  judg- 
ment the  costs  allowed  by  law  to  the  prevailing  party. 
Oosts— sec.  924:  percentage  in  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of 
the  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts): 

Statb  op  California, county,  (or  city  and  county). 

,  plaintiff,  v. ,  defendant.  In  Justices'  Court,  be- 
fore   ,  justice  of  the  peace, township  (or  city,  or 

city  and  county), ,  18—  [inserting  date  of  abstract]. 


§§  898-900  JUDattEMTs.  322 

Judgment  entered  for  plaintiff,  (or  defendant)  for  $ , 

on  the day  of .    I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in 

my  court— or  (as  the  case  may  be)  in  the  court  of , 

justice  of  the  peace,  as  appears  by  his  docket  now  in  my 

possession,  as  nis  successor  in  office. ,  Justice  of 

the  Peace.    [In  effect  March  26th,  1680.] 

Abstract— 52  Cal.  899:  transcript,  formerly,  27  CaL  371:  in  cities  and 
counties,  sec.  92. 

§  898.  The  abstract  may  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  of  the  Superior  Court  thereof.  The  time  of  the 
receipt  of  the  abstract  by  the  clerk  must  be  noted  by 
him  thereon,  and  entered  in  the  docket.  [In  effect  March 
26th,  1880.] 

Docketing-~general]y,  sec.  671. 

Becalling-49  CaL  269. 

§  899.  From  the  time  of  docketing  in  the  county 
clerk's  office,  execution  may  be  issued  thereon  by  the 
county  clerk  to  the  sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 
on  a  judgment  of  the  Superior  Court.  [In  effect  March 
26th,  1880.] 

Ezecntion--generally,  sec.  681  et  seq, 

§  900.  A  judgment  rendered  in  a  Justice's  Court 
creates  no  lien  upon  any  lands  of  the  defendant,  unless 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  filed, 
and  from  the  time  of  filing,  the  iudgment  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  un- 
less the  judgment  be  previously  satisfied.  [In  effect 
April  16th,  1880.] 

No  lien— unless  abstract  filed  and  recorded,  52  Cal.  899. 

Beoording— sec.  674;  19  Cal.  145. 

Lien,  extent  and  duration  of— compare,  sec.  674. 
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CHAPTER  IX,     . 

K8XCX7nOKS  FROM  J1787ICXIS'  COXTRTS. 

901.  Execntion  may  Issue  at  any  tlmo  within  Ave  yean. 
908.  Ezecutiour  contents  of. 

903.  senewal  of  execution. 

904.  Duty  of  officer  receiving  ezecutloQ. 
OOS.  Proceedings  supplementary  to  ezecutilon. 

§  901.  Execution  for  the  enforcement  of  a  judgment 
of  a  Justice's  Court  may  be  issued  by  the  justice  who 
entered  the  judgment,  or  his  successor  in  omce,  on  the 
application  of  toe  party  entitled  thereto,  at  any  time 
within  five  years  from  the  entry  of  judgment. 

Within  five  yeara-8  Cah  512;  26  Cal.  156:  generally,  see.  685:  action 
on  Judgment  after,  16  Cal.  S7i. 
Staying  proceedingB— on  void  Judgment,  49  CaL  266. 
Ezecution—eec.  684»:  generally,  sec.  681  et  uq. 

§  902.  The  execution  must  be  directed  to  the  sheriff  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
the  justice  and  bear  date  the  day  of  its  delivery  .to  the 
officer.  It  must  intelligibly  refer  to  the  judgment,  by 
stating  the  names  of  the  parties,  and  the  name  of ,  the 
justice  before  whom,  and  ot  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 

Oompare— «ec.  681  et  seq. 

Begion  of  process— see  sec.  848i»;  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  expiration  of  the 
time  fixed  for  its  return,  by  the  word  **  renewed  **  written 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 

§  904.  The  sheriff  or  constable  to  whom  the  execution 
is  directed  must  execute  the  same  in  the  same  manner  as 
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the  sheriff  is  required  by  the  provisions  of  title  nine,  part 

two,  of  this  Code,  to  proceed  upon  executions  directed  to 

him;  and  the  constable,  when  tiie  execution  is  directed  to 

him,  is  vested  for  that  purpose  with  all  the  powers  of  the 

sheriff. 

Execute  the  writ— compare,  sec.  691  et  seq.:  and  generally,  see  sec 
tPBetseq.  * 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty-one,  both  in- 
clusive, are  applicable  to  Justices'  Courts,  the  word  "con- 
stable "  being  substituted,  to  that  end,  for  the  word 
•*  sheriff,"  and  the  word  "justice"  for  the  word  "  judge." 
Ftoceedings  sapplementary  to  escecntion— 47  CaL  131;  sees.  71f-72L 
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CHAPTEB  X. 
CONTESMFTS  IN  JUSTICES'  COUNTS. 

i906.  Contempts  a  justice  may  pwiish  for. 
907.  Proceedings  for  contempt. 
906.  Bame. 
I  909.  Punishments  for  contempts. 
S  910.  The  conviction  must  be  entered  In  the  docket. 

§  906.  A  justice  may  panish  as  for  contempt,  persons 
guilty  of  the  following  acts,  and  no  other : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  nolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trisS  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,T>r  violent 

disturbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tendine  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 

a.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

6.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Oontempts— generally,  sec.  1209  et  seq. 

Courts  a»d  judicial  officers,  powers  of— sec.  128  and  notes,  sees. 
177-179. 

§  907.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Compare— sec.  1211. 

§  906.  When  the  contempt  is  not  committed  in  the 
unmediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
0o  guilty  may  be  arrested  and  brought  before  the  lustice 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
Cons  Cr7.  Pboo.— S8. 
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f ense,  or  excuse,  must  be  given.    The  justice  may,  there- 
upon, discharge  him,  or  may  convict  him  of  the  offense. 
Oompare-^ec.  1211;  sec.  1212  et  seq. 

§  909.  A  justice  may  punish  for  contempts  by  line  or 
imprisonment,  or  both ;  such  fine  not  to  exceed  in  any  "^ 

case  one  hundred  dollars,  and  such  imprisonment  one  day. 

One  day's  imptisonment— but  see  sec.  1219;  47  CaL  131. 

§  910.  The  conviction,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 
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CHAPTEE  XI. 
DOCKETS  OF  JUSTICES. 

ic  911.  Docket,  What  to  contain. 
912.  Entries  therein  primary  evidence  of  the  facts. 
913.  An  Index  to  the  docket  must  be  kept. 
914.  Dockets  must  be  delivered  by  justice  to  his  successor,  or  to 
coimtiv  dcTk 
S  915.  Proceeduigs  when  office  becomes  vacant,  and  "before  a  succes- 
sor is  appointed. 

§  911.  Every  justice  must  keep  a  book,  denominated 
a  "docket,"  in  which  he  must  enter; 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 
and  if  an  order  to  arrest  the  defendant  be  made,  or 
a  writ  of  attachment  be  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions ;  if  in  writing,  referring  to  them ; 
if  not  in  writing,  a  concise  statement  of  the  material 
parts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time ; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  tor  the 
trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
agreement and  discharge;  ^ 

9.  The  judgment  of  the  court,  specifying  the  costs  in- 
cluded, and  tue  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom; 

It.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
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and  of  the  appeal  bond,  if  any  be  filed.    [In  effect  Juty 
1st,  1874.] 

Docket  in  cities  and  connties— sec.  93. 

Residence  of  defendant-^ee  sec.  832n. 

Entries  in  docket— STibd.  3.  Return  tf  tummonstlOCaL  93;  15  Cal. 
296,  subd.  9:  Judgment,  41  Gal.  232. 

§  912.  The  several  particulars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  which 
they  relate,  and  (unless  otherwise  in  this  title  provided) 
at  tJie  time  when  they  occur.  Such  entries  in  a  justice's 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor*  in  office,  are  prima  facie  evidence  of  the 
facts  so  state4^    [In  effect  March  26th,  1880.] 

Prima  facie  evidence— sec.  1833:  Justices'  docket  as,  32  Cal.  49:  ad« 
irOssibillty  of  parol  evidence,  84  CaL  821. 

§  913.  Ajusticemustkeepan  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  enterea  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

§  914.  Every  Justice  of  the  peace,  upon  the  expiration 
of  his  term  of  office,  must  deposit  with  his  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  otlver  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  and  qualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  bis  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  originally  commenced 
before  nim.  In  case  of  the  creation  ot  a  new  county,  or 
the  change  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same  territory  may  come,  is. 
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for  the  purposes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
by  a  certificate  subscribed  by  him  and  filed  in  the  office 
of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    [In  effect  March  26th,  1880.] 
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CHAPTER  Xn. 

GENXSRAL   PROVISIONS    RELATINa  TO 
JUSTICES'  COURTS. 

S  919.  Justioes  may  Issue  subpoanas  and  final  process  to  any  part  of  the 

county. 
S  920.  Blanks  must  be  filled  in  all  papers  Issued  by  a  Justice,  except 

subiMBnas. 
^  921 .  Justices  to  receive  all  moneys  collected  and  pay  same  to  parties. 
S  922.  Ill  case  of  disability  of  justice,  smotber  Justice  may  attend  on 

his  behalf. 
S  923.  Justices  may  require  security  for  costs. 
S  924.  Wlio  entitled  to  costs. 
S  925.  What  provisions  of  Code  applicable  to  Justices'  Courts. 

§  919.  Justices  of  tho  peace  may  issue  subpoenas  in 
any  actiop  or  proceeding  in  the  courts  held  by  tliem,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  of  the  county. 

Final  process— to  any  part  of  the  county,  sees.  94, 106. 

§  920.  The  summons,  execution,  and  every  other  pa- 

Eer  made  or  issued  by  a  justice,  except  a  subpoena,  must 
e  issued  without  a  blank  left  to  be  filled  by  another,  oth- 
erwise it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pay  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  appointed  for  a  trial,  another  justice 
of  the  same  township  or  cit^  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.  In  that  case,  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by 
nim,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  return- 
able may  resume  jurisdiction. 
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§  923.  Justices  may,  in  all  cases,  require  a  deposit  of 
money  or  an  undertaking,  as  security  for  costs  ot  court, 
before  issuing  a  summons. 

n^payment  of  fees— sec.  91. 

§  924.  The  prevailing  party  in  Justices'  Courts  is  en- 
titled to  costs  of  the  action,  and  also  of  any  proceedings 
taken  by  liim  in  aid  of  an  execution;  issued  upon  any 
judgment  recovered  therein.    [In  effect  July  1st,  1874.] 

Costs— see  sec.  896.  ^ 

§  925.  Justices' s  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  Code 
which  are,  in  their  nature,  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  Justices  Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 

Fecnliar  and  limited  juisdiction— sees.  112-114  and  notes. 

nrovisions  applicable— 47  GaL  131. 

§  926.  In  all  civil  cases  .arising  in  Justices'  Courts, 
wherein  an  undertaking  is  required  as  prescribed  in  this 
Code,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  which 
said  sum  of  money  shall  be  taken  as  security  in  place  of 
said  imdertaking.    [Approved  February  25th,  1878.] 
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TITLE  Xn. 

PROCB£DINaS  IN  CIVIL  ACTIONS  IN  PO- 

LICB  COURTS. 

t       c  929.  How  commenced. 

I  930.  SommoDS  must  Issue  on  filing  complaint. 

§  931.  Defendant  may  plead  orally  or  In  writing. 

§  932.  Trial  by  Jury,  when  defendant  is  entitled  to. 

§  933.  Proceedings  to  be  conducted  as  in  Justices'  Ck>nits. 

§  929.  Civil  actions  in  Police  Courts  are  commenced  bv 
filing  a  complaint,  setting  forth  the  violation  of  the  ordi- 
nance complained  of,  with  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  Its  title.  The  complaint  must  be 
verified  by  the  oath  of  the*  party  complaining,  or  of  his 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted. 

§  932.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the  or- 
dinance  is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.    In  aptions  where  the  fine,  forfeiture,  or  penalty  im- 

Eosed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
\  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  Police  Courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 

Police  court  proceedings— no  Jurisdiction  where  legality  of  license 
questioned,  51  CaL  499:  civil  luroceedlngs  in  Justices'  Courts,  sees.  SSS- 
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§  937.  An  order  made  out  of  conrt,  without  notice  to 
the  adverse  party,  may  be  vaoated  or  modified  without 
notice,  by  tbe  judge  who  made  it;  or  may  be  vacated  or 
modified  on  notice,  in  the  manner  in  which  other  motions 

Vacating  or  laaiitfi"!  oidst— mule  wlUiont  notliie,  t  CaL  19;  It 
Cal.iM;4GCsl.31:  orders  ^nsrallr,  aec.  100)  <f  nj. 

§  938.  Any  party  agg^eved  may  appeal  in  the  cases 
prescribed  in  tliis  title.  The  party  appsaling  is  known  as 
the  appellant,  and  the  adTeiae  psjty  as  the  respondent. 


ClLlli:  ■nrleTed.aclLue;  SCiLMS:  IDCiI.KS:  »Ci].M:  III 
JMlElCinie;  M«^t3ai2aCaLI27;  ttCal.nSj  UCiLlia. 

Adnnapui^-ncil-sn;  StCal,^^3. 

Daath  o(  putT—u  iBwtlnK  appeal.  S  Cal.  ZtBi  lecas;  leo.  Mt. 


..  From  a  final  jadgment  in  tin  action  or  ipecial  pro- 
ceed mg  coQUnenced  iu  tlie  conrt  in  which  the  sacae  ii  ren- 
dered, within  one  year  after  tlie  entry  of  judgment;  but 
anexceptiun  to  the  decision  or  verdict,  onthe  ground  that 
it  ia  not  Bupported  by  the  evidance,  cannot  be  reTiewed  on 
an  appeal  from  the  judgment,  unless  the  appeal  is  taken 
vitliin  sixty  days  after  the  rendition  of  the  judgment; 

2.  From  a  judsmenl  rendered  on  an  appeal  from  an  In- 
ferior court,  wiuiin  ninety  days  after  the  entry  of  Buch 
judgment; 

an  order  gri         „  ,,  .  , 

order  refusing  to  grant  or  dissolve  an  injunction ;  from  an 
order  disaolving  or  refusing  to  dissolve  an  BttBcbment; 
from  an  order  granting  or  refusing  to  grant  a  change  of 
tlie  place  of  trial;  from  any  Rpeci3  order  made  aftar  Una! 


jng,  changing,  modifying  or  setting  aside  the  report  in 
nbole  or  in  part,  of  the  rufHreea  in  actions  for  partition  of 
leal  property,  in  the  cases  mentioned  in  the  provisions  in 
section  seven  hundred  and  sisty  three  of  this  Code,  with- 
in sixty  days  after  the  order  or  interlocutory  judgment  is 
made  and  entered  In  the  minutes  of  the  court  or  Uled  with 
tlie  clerk.  [In  efiect  April  l^tb,  ISSO.] 
Appaali— to  Sapreme  Court,  sees.  Sfi3-DflA;  to  Bnpenor  Court,  ucfl- 

Bill  of  Tevie«-12  CaL  W;  S4  CaL  7G;  41  CuL  120. 
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ActioB— contTOTBrar  mbmlttod  muuiiit,  ue.  Il«>:  deflnea,  Me.  O. 

Special  procaedlni,  In-T  GbL  m;  9  Col.  li)7;  18  OL  M;  M  CaL  Mi 
ieCal.4«7i  29  CaL  112;  37  ObL  19;  38  Cal.  2U;  U  CaL  139;  RCa].e22. 

within  one  T«ai-3a  CaL  £71;  47  Cal.  IS;  49  Cal.  128;  Dooglasa  >■ 
FdIOs.No.  e.llt.Feb.  Kh,  l§SD,GPacC.  L.  J.  19:  b^lnnlnitot  pertod, 

SntTTofjndemsnt— alter,  49  CaL  ]2G|  McLanihllu  v.  Doturtr,  April 
;Uj,le8a,tl>ac.  0,  L.  J.330;  T)iomasD.ADdeRoii,Ha;!S[1i,lS8(l,aFAc 
C.1.J.4IS;  liBroroCode,lronireDilLllou,ZHCal.4J67aiCBl.207i  mCaL 
1S9;  »  Cal.  21B;  3S  Cal.  «9;  3ti  CaL  423;  42  Cal.  8a7:  U  CaL  et. 

Iniofflcienojr  of  evidence— tlmo  for  appeal  from,  49  CaL  109. 

SuBDiviBion  !■   Jodgmeat  rendered  on  appeal— time  [or  appeal 

SmiDiTiBioB  3.   Granting  or  refQilng  now  trial,  appeal  tnm 


Cal.lMi  SSCal.^l^;  tO  Cal.  lOJ; 

'-■ ■  '■■  "-'   »'"-  -1  i.aj.  jBu;  vou 
TjuOee-iormt 


C:il.  M8;  time  tor  appeal,  nee  SiSTT  Days,  nole,  (fi/ro. 
appeal  feom  order  on-gramlug,  17  Cal.  IM;  3)  C%l.  3 
Gray,  March  4Hi,  1880,  a  Pac.  C.  L.J.  71:  I17  coaniy  Judjf 


Attaohinent— order  aa  to  dlsMlntton  oT,  before  Code,  no  appeal,  H 
Ohange  of  irenoe— order  aa  to,  generally,  «ee  ieo.  397 1  formerly  not 

Special  order  aflar  flnal  judgment— appeal  from,  9  CaL  52, 130;  29 
Cal.  24S;  30Cal.  S30;  3J  Cal.  999:  41  Cal.  299,439:  Caklsrwood  s.  reyser, 
l2Cal.llll;  e^Cal.Ti:  UCal.Sli  but  see  49  Cal.  119. 

FarUUan-lnterlocDloiy  IndBmeot  In,  U  Cal.  S!4;  MUler  e.  Bblip, 
Fell,  litb,  18!0,A  Pac.  C.  X,.  J.  II:  before  1864,  no  appeal,  30  Cal.  11;  II 
CaL  297:  genarally,  eee  ee«.7U  and  nocea:  order  on  report  of  referees. 

Other  ordera^bow  and  when  revlened,  aec.  SM  and  notes. 
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Sixt7  day8-22Cal.650;  30  Gal.  11,280;  31  CaL  207;  85  Cad.  216;  88  Cal. 
286;  43  CaL  482, 625, 636;  51  Cal.  417;  53  Cal.  630. 

§  940.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from 
is  entered,  a  notice  stating  the  appeal  from  tne  same,  ox 
some  specific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney.  The  order  of  service 
is  immaterisu,  but  the  appeal  is  ineffectual  for  any  pur- 
pose unless  within  five  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be 
m;^e  with  the  clerk,  as  hereinafter  provided,  or  the  un- 
dertaking be  waived  by  the  adverse  party  in  writing.  [In 
effect  July  1st,  1880.] 
Appeal,  steps  of— before  Code,  8  Cal.  133, 340;  9  Cal.  641 ;  10  Cal.  31. 

Notice  of  appeal^Requisitest  2i  Cal.  364;  29  Cal.  224;  32  Cal.  160;  33 
Cal.  289;  40  Cal.  154.  To  whom  given,  38  Cal.  637.  Filing  and  serving 
order  immaterial,  but  both  same  day,  since  Code,  46  Cal.  650;  48  Cal.  567 : 
previously  otherwise,  10  CaL  185;  42  CaL  402;  before  Code,  prior  service 
improper,  10  CaL  31;  24  Cal.  94, 229;  26  CaL  262;  30  Cal.  527;  32  CaL  475: 
33  Cal.  317;  34  CaL  518;  42  CaL  278.  Service,  on  attorney.  7  CaL  244;  3a 
Gal.  184;  39  Cal.  150:  and  generally,  see  sec.  lOlO  et  sea.:  formerly  none 
in  probate  appeals,  34  Cal.  685;  but  see  sec.  1714.  Gtven  too  late,  effect 
on  appeal,  22  Cal.  650 ;  60  CaL  94.    Stipulation  as  to  filing,  29  Cal.  460. 

Undertaking  on  B.'p^ezl— Requirements  of,  sec.  941,  and  notes.  Un- 
necessary, when,  sees.  965. 1058.  Within  five  days,  15  Cal.  383, 386;  42  Cal. 
277:  ana  not  before  notice  of  appeal  given,  10  Cal.  480;  16  Cal.  423;  19 
CaL  77:  24  Cal.  609;  42  Cal.  275;  4S  Caf.  650:  witbin  time  limited  for 
appeal,  51  Cal.  417.  Ineffectual  appeal,  not  to  be  dismissed,  52  Cal.  325. 
Exception  to  sureties,  time  for,  sec.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing, 
and  must  be  executed  on  tlie  part  of  the  appellant,  by  at 
.least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal. 

Undertaking  on  appeal— ^7tn0r,  time  for,  sec.  940  and  note;  and  see 
sec.  1054;  15  CaL  31 :  proof  of,  8  Cal.  130.  Sufficiency  of,  sec.  954;  5  CaL 
71 ;  7  Cai.  244:  9  CaL  33:  10  Cal.  185;  13  Cal.502, 606;  15  Cal.  31;  18Cal.402; 
21  CaL  512 ;  23  Cal.  136, 526;  42  Cal.  32.  Liability  on,  9  CaL  27S ;  10  Cal.  517 ; 
13  Gal.  353;  16  Cal.  69;  23  GaU  159, 268:  29  Cal.  138:  83  CaL  161 ;  38  Cal. 596; 
48  Cal.  453;  Crane  v.  Weymouth,  March  31st,  1880, 5  Pac.  C.  L.  J.  315, 
/Sureties,  paying  Judgment,  sec.  1059;  53  Cal.  616:  justification  of,  sec. 
948  and  note.    Suit  by  assignee,  6  Cal.  8/. 

Deposit  with  clerk— sec.  948,  also  sees.  573, 2104. 

Undertakings  generally— i4a&t7t72^,  at^chment,  13  Cal.  553;«(4  Cal. 
168:  criminal  case,  S.  F.  v.  Bandall.  Blarch  23rd,  1880,  5  Pac.  C.  L. 
J.  194:  executor,  29  Cal.  98:  Injunctlon^Cal.  218:  4  CaL  88;  9  CaL 
285:  10  Cal.  353, 390',  13  Cal.  585,588;  25  CaL  170;  28  Gal.  11:  law  uotre- 

Suired  by,  20  CaL  528:  parties  suing,  2  CaL  562:  7  Cal.  551:  9  Cal.  285. 
'are«te5.  justification  of,  18  Gal.  121:  liability  of.  Civil  Code,  sec.  2836; 
17  Cal.  508;  26  Cal.  535:  qualification,  sec.  1058:  subrogation,  sec.  709. 

CoDx  Civ.  Pboc— a9.  •> 


§§  942-3  APPEALS  IN  GENERAL.  338 

t 

§  942.  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the  exe- 
cution of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or 
more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the 
judgment  or  .order  appealed  from,  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  will 
pay  the  amount  directed  to  be  paid  by  the  judgment  or 
order,  or  the  i)art  of  such  amount  as  to  which  toe  judg- 
ment or  order  is  affirmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  may  be  awarded  against  the 
appelmnt  upon  the  appeal,  and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  after  the  filing 
of  the  remittitur  from  the  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered 
on  motion  of  the  respondent  in  his  favor  against  the  sure- 
ties, for  such  amount,  together  with  the  interest  that  may 
be  due  thereon,  and  the  damages  and  costs  wliich  may  be 
awarded  against  the  appellant  upon  the  appeal.    If  the 
judgment  or  order  appealed  from  be  for  a  greater  amount 
than  two  thousand  dollars,  and  the  sureties  do  not  state 
in  their  affidavits  of  justification  accompanying  the  under- 
taking, that  they  are  each  worth  the  sum  specified  in  the 
undertaking,  the  stipulation  may  be  that  the  judgment  to 
be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  agaiiist  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
suant to  the  stipulations  herein  designated.    When  the. 
judgment  or  order  appealed  from  is  made  payable  in  a 
specilied  kind  of  money  or  currency,  the  judgment  en- 
tered against  the  sureties  upon  the  undertaking  must  be 
made  payable  in  the  same  kind  of  money  or  currency. 
[In  effect  July  1st,  1880.] 

Undertamng  to  stay  ezecntion— lOCal.  335;  13  Cal.S()2;  ISCal.  374; 
25 Cal.  337:  40  Cal.  278;  49  Gal.  72, 351;  Hill  v.  Finnigan,  AprU  6th,  1880, 
5  Fac.  C.  L.  J.  301. 

Jadgmdnt  affin&ed— or  appeal  dismissed,  6  Gal.  175;  15  Cal.  327;  29 
Gal.  138. 
Specified  kind  of  monef— sec.  667  and  notes. 

§  943.  If  the  judgment  or  order  appealed  from,  direct 
the  assignment  or  delivery   of  documents  or  personal 

Eroperty,  the  execution  of  the  judgment  or  order  cannot 
e  stayed  by  appeal,  unless  the  things  required  to  be 
assigned  or  delivered  be  placed  in  the  custody  of  such 
officer  01  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant, 
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with  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court, 
upon  the  appeal.    [In  effect  March  9th,  1880.] 

Receiver— sec.  664. 

Undertaking— sec.  941. 

§  944.  If  the  judgment  or  order  appealed  from  direct 
the  execution  of  a  conveyance  of  other  instrument,  the 
execution  of  the  judgment  or  order  cannot  be  stayed  by 
the  appeal  until  the  instrument  is  executed  and  deposited 
with  the  clerk  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  judgment  of  the  appellate  court. 

§  945.  If  the  judgment  or  order  appealed  from  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  ex- 
ecution of  the  same  cannot  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  tlie  elfect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  from  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  lixed  by  the  judge  of 
the  court  by  which  the  judgment  was  rendered  or  ordei 
made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deficiency. 

Realty,  sale  or  delivery  of  possession  of— 21  Cal.  233;  £nglaad  r. 
Lewis,  25  Cal.  337;  29  Cal.  11 ;  38  CaL  600:  undertaking,  sec.  941. 
Waste— sees.  745, 746. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in 
the  preceding  sections  of  this  chapter,  it  stays  all  further 

Sroceedings  in  the  court  below  upon  the  judgment  or  or- 
er  appealed  from,  or  upon  the  matters  embraced  therein, 
and  releases  from  levjr  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but 
the  court  below  may  proceed  upon  any  other  matter  em- 
braced in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  digcre- 
tion,  dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administra- 
tor, trustee,  or  other  person  acting  in  another's  right. 
An  appeal  does  not  continue  in   force  an  attachment 
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unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  the 
amount  of  the  debt  claimed  by  him,  that  the  appellant 
w^ill  pay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  the  attachment,  in  case  the  order  of 
the  court  below  be  sustained ;  and  unless,  within  five  days 
after  the  entry  of  the  order  appealed  from,  such  appeal 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings— sec.  049n;  7  Cal.  133;  47  Cal.  584;  52  CaL  75. 

Levy,  release  of— not  before  Code,  49  Cal.  72. 

Secnrity  of  executor,  etc.— see  sec.  966. 

§  947.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nine 
hundred  and  forty-three,  and  nine  hundred  and  forty-live, 
may  be  in  one  instrument  or  several,  at  the  option  of  the 
appellant. 

Undertakings— sec.  941,  notes. 

§  948.  The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  to  any  of  the  undertakings  mentioned  in 
sections  nine  hundred  and  forty-one,  nine  hundred  and 
forty-two,  nine  hundred  and  forty-three,  and  nine  hund- 
red and  forty-five,  at  any  time  within  thirty  days  after 
the  filing  of  such  undertaking;  and  unless  they  or  other 
sureties,  within  twenty-  days  after  the  ap|iellant  has  been 
served  with  notice  of  such  exception,  justify  before  a 
•judge  of  the  court  below,  or  county  clerk,  upon  five  days' 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap- 
])ealed  from  is  no  longer  stayed ;  and  in  all  cases  where 
an  undertaking  is  rec[uired  on  appeal  by  the  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent.  [In  effect 
March  Oth,  1880.] 

Justification  of  sureties— see  sec.  495;  1  Cal.  199;  32  Cal.  373:  notice 
of,  10  Cal.  4i0:  15  Cal.  3(>I :  effect  of  faiJure,  10  Cal.  183, 480;  17  Gal.  121 ; 
bi  Cal.  447;  HUl  v.  Finnlgan,  March  13th,  1880, 5  Pac.  C.  L.  J.  122;  Ibid. 
April  6th,  1880. 5  Pac.  C.  L.  J.  301 :  before  county  judge,  prior  to  aindt. 
IJ^,  18  Cal.  668;  21  Cal.  512:  waiver,  32  Cal.  49. 

§  949.  In  cases  not  provided  for  in  sections  nine  hundred 
and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 
aud  forty-four,  and  nine  hundred  and  forty-live,  the  per- 
fecting of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned  in  section  nine  hundred  and  forty- 
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one,  stays  proceedings  in  the  court  below  uj)on  tbe  judg- 
ment or  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property ;  in  which  case  the  court  below 
may  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
court.  And  except  also,  whereit  adjudges  tbe  defendant 
guilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
ing x^u^^lic  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
change  of  place  of  trial  of  an  action.  [In  effect  February 
16th,  1874.J 

Stajr  of  proceedings— 7  Cal.  132;  19  Cal.  118;  24  Cal.  569;  25  Cal.  337; 
52  Cal.  622. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  tbe  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  tbe  motion  is  made 
upon  the  minutes  of  the  court,  as  provided  in  section  six 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six 
liundred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  tbe  order  granting  or  refusing  the  new  trial. 
[In  effect  July  1st,  1874.] 

Papers  on  appeal  from  judgment-^53  Cal.  281 ;  Welch  v.  AUen, 
Feb.  26tli,  1880 :  notice  of  appeal ,  8  Cal.  340 ;  10  Cal.  490 ;  29  Cal.  460 ;  35  Cal. 
289:  judgment  roll,  sec.  670  ana  notes;  47  Cal.  604;  53  Cal.  251:  excep- 
tions, sec.  f56:  2  Cal.  54;  32  Cal.91;  47  Cal.  640,643;  50  Cal.  508, 524;  51 
Cal.  110;  53  Cal.  602. 

•  Transcript— generally,  sec.  129»;  8  Cal.  340;  10  Cal.  491;  24  Cal.  207;  26 
Cal.  263;  27  Cal.  649;  2d  Cal.  555:  2D  Cal.  461, 486;  31  Cal.  107,657;  34  Cal.  28. 
506;  35  Cal.  184;  36  Cal.  129,531,  580;  3D  CaL  93;  43  Cal.  177,458,482:  47 
Cal.  605;  43  Cal.  23;  49  Cal.  340:  authentication  of,  sec.  953  and  notes* 
contents,  sees.  950-952  and  notes,  supra. 

§  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  ref us- 
mg  a  new  trial,  tbe  appellant  must  furnish  tbe  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  1st,  1874.1 

Papers  on  appeal  from  judgment— compare  sec.  950n. 

Record  on  appeal  from  orders— 25  Cal.  534;  27  Cal.  685;  28  Cal.  649; 
33  Cal.  534;  47  Cal.  167. 

§  952.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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from,  and  of  the  papers  designated  in  section  six  hundred 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal— generally,  see  sees.  950, 951. 

Order  as  to  new  trial— record  on  appeal  from,  23  Cal.  540;  25  Cal. 
584;  28  Cal.  58;  29  Cal.  612:  45  Cal.  174;  Thompson  v.  Patteiraon,  April 
23rd,  1880, 5  Pac.  C.  L.  J.  " 


§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys,  and  must  be  accompanied  with  a  certificate  of 
the  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking.    [In  effect  July  1st,  1874.] 

Certificate— 42  Cal.  629;  43 Gal.  25,54;  51  Cal.  420;  Winder  v.  Hendrick, 
March  3rd,  1880, 5  Pac.  C.  L.  J.  67:  undertaking  filed,  8  CaL  340;  28  Cal. 
56;  52  Cal.  644. 

Stlpolation— 48  Gal.  83:  generally,  283n. 

Transcript— sec.  950n. 

Review  on  appeal— sec.  53»:  when  certiorari  proper  mode,  3  Cal. 

§  954.  If  the  appellant  fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed;  but  no  appeal  can 
he  dismissed  for  insufiiciency  of  the  undertaking  thereon, 
if  a  good  and  sufficient  undertaking,  approved  by  a  jus- 
tice of  the  Supreme  Court,  be  tiled  in  the  Supreme  Court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Reqniaite  papers  not  fxaniahed— Dismissal  for,  sec.  129n;  2  Cal.  149, 
150. 162;  6  Cal.  155;  25  Cal.  584:  33  Cal.  572:  47  Cal.414:  50  Cal.  94;  People 
V.  Center,  March  1st,  1880,  5  Pac.  C.  L.  J.  40;  Spinetti  v.  Brignardello, 
April 7th,  1880, 6 Pac.  C.  L.  J.  329:  motion, 8  Cal.  347;  38 Cal.  637;  47  Cal. 
606;  43  Cal.  151:  restoration  of  appeal.  2  Cal.  162;  21  Cal.  512;  25  Cal.  598. 
Substituted  undertakitiff,  21  Cal.  512;  23  Cal.  526;  32  Cal.  375;  52  Cal.  447. 

§  955.  The  dismissal  of  an  appeal  is  in  effect  an  affirm- 
ance of  the  judgment  or  order  appealed  from,  unless  the 
dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

Effect  of  dismissal— 15  Cal.  324;  16  Cal.  207;  40  Cal.  101, 278;  Spinetti 
9.  Brignardello,  April  7th,  1880, 5  Pac.  C.  L.  J.  329. 

Control  over  judgment  on  appeal— sec.  53n. 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  which  involves  the  merits,  or 
necessarily  afifects  the  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  187(>— in  effect  June  1st,  187G.] 

Review  on  appeal— sec.  53n ;  Ashley  v.  Olmstead,  April  21st,  1880, 5 
Pac.  C.  L.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1880, 5  Pac.  C.  L. 
J.  388;  Freeman  v.  CampUeU,  May  20th,  1830, 5  Pac.  C.  L.  J.  533. 

Intermediate  orders— ilTon-appeo/a^/e,  see  under  sec.  939n:  embody* 
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log  In  record,  28  Gal.  170,295;  41  Cal.  136;  43  Gal.  239;  43  Gal.  180,  369. 
Affecting  judgments  24  Cal.  447. 

Appealable  order— not  reviewed,  43  Gal.  387. 

Certiorari— where  no  appeal,  53  Gal.  495. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified,  the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroueous  judgtnent 
pr  order,  so  far  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered 
'  i)y  the  judgment,  or  had  under  process  issued  upon  the' 
;  udgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed ;  and  for  relief  in  such  cases  trie  appellant  may 
have  his  action  against  the  respondent,  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
Just.    [In  effect  July  1st,  1874.] 

Judgment  reversed— sec.  966,  also,  sec.  63n. 

Modified— sec.  53n;  Kern  Valley  Bank  v.  Ghester,  June  3rd,  1880,  5 
Fac.  C.  L.  J.  520. 

Restitution-lO  GaL  335;  14  Gal.  667;  18  Gal.  275;  46  Gal.  275;  48  CaL  689. 

Oosts  on  appeal— generally,  sec.  1034;  33  Gal.  161:  tod  for  costs  be- 
low, etc.:  see  sees.  1022-1039:  where  modification  of  judgment,  sec. 
1027,  Sttbd.  2;  1  Gal.  51 ;  13  Gal.  491 ;  18  Gal.  689;  49  Gal.  293. 

Appeal  for  delay— damages,  as  penalty,  23  Gal.  649;  33  Gal.  161;  53 
Gal.  187;  Xivermore  r.  Hodgkins.  May  26tb,  1880,  5  Fac.  G.  L.J.  616: 
percentage  awai'ded,  2  Gal.  149. 150, 158;  9  Gal.  94, 277;  10  Gal.  522, 523:  12 
Gal.  449, 559;  14  Gal.  241;  41  Gal.  359, 661;  43  Gal.  497;  44  Gal.  131;  45  Cal. 
393;  47  GaL  618;  48  Gal.  131;  Mix  v.  Boothe,  Feb.  12ih,  1880, 4  Fac.  G.  L. 
J.  563. 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  by  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  judgment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
oourt  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
afiirmed,  reversed,  or  modified  by  the  Supreme  Court  on 
appeal. 
Judgment  rendered  on  appeal— sec.  53n:  rehearing,  sec.  129n. 

Remittitur— amendment  after,  19  Gal.  127:  costs.  3  Gal.  212:  12  Gal. 
467;  19  Gal.  127:  opinion,  sec.  129n:  power  of  court  below.  3  Gal.  214:  32 
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Cal.  414;  33  Gal.  484;  41  Cal.  5S8;  45  Gal.  180, 617:  recalling,  22  Gal.  23;  24 
Gal.  52:  36  Cal.  329;  43  Gal.  178;  46  Cal.  640;  52  Gal.  473. 

§  959.  The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9th,  1880.] 
Appeals  to  Superior  Courts—sees.  974-980. 
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CHAPTER  II. 
APPEALS  TO  SUPREMB  COURT. 

963.  Wben  an  appeal  may  be  taken. 

964.  Appeals;  in  wbatcases  appealed  from  Justices' Courts. 

965.  Appeals  by  executors  and  administrators. 

966.  Acts  of  executors  and  administrators,  where  appointment  va- 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Court, 
from  a  Superior  Court,  in  the  following  cases : 

1.  From  a  final  judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  Superior  Court,  or 
brought  into  a  Superior  Court  from  another  Court; 

2.  f'rom  an  order  granting  or  refusing  a  new  trial ;  or 
granting  or  dissolving  an  injunction;  or  refusing  to  grant 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis- 
solve an  attachment;  or  changing  or  refusing  to  change 
the  place  of  trial;  from  any  special  order  made  after  tinal 
judgment;  and  from  such  interlocutory  judgment  in  ac- 
tions for  partition  as  det-ermines  the  rights  and  interests 
of  the  respective  parties  and  directs  partition  to  be  made ; 

3.  From  a  judgment  or  order  granting,  refusing,  or  re- 
voking letters  testamentary,  or  of  administration,  or  of 
guardianship;  or  admitting  or  refusing  to  admit  a  will  to 
probate;  or  against  or  in  favor  of  the  validity  of  a  will, 
or  revoking  the  probate  thereof;  or  against  or  in  favor  of 
setting  apart  property,  or  making  an  allowance  for  a 
widow  or  child;  or  against  or  in  tavor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  or  set- 
tling an  account  of  an  executor,  or  administrator,  or 
guardian;  or  refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate,  or  any  part  thereof;  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
or  confirming  or  refusing  ,to  confirm  a  report  of  an  ap- 
praiser setting  apart  the  homestead. 

Subdivision  l.  Appeal  from  final  judgment— compare  sec.  939, 
8ubd.  1,  and  notes. 

SuBDivisioir  2.  Appeals  from  orders— compare  sec.  939,  subd.  3, 
and  notes. 

SUBDivisioif  3.  Appeals  from  probate  decisions— generally,  see 
sees.  1714, 1715;  34  Cal.  662:  special  admbiistration,  granting  no  appeal, 
sec.  1413:  guardianship.  43  Gal.  83:  refusing  probate,  36  Cal.  75:  setting 
apart  "homestead,  £  tate  of  Bums,  Feb.  2Utb,  1880,  5  Pac.  G.  L.  J.  49: 
settling  account,  36  Cal.  105:  order  of  distribution,  40  CaL  469;  49CaL 
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550 :  refusing  Dement  of  claim.  49  Cal.  182.  Hon-appealable  orders- 
id  Cal. 257TfiGr daL  293;  61  Cal. 563;  53 Cal. 631:  Bstato  of  Montgomery, 
May  27tli.  1880, 5  Fac.  C.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entry  and  detainer,  and  cases  in- 
volving the  title  or  possession  of  real  property,  or  the 
legality  of  an^  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Oourt-Hsec.  974  et  seq. 

Forcible  entry  and  detainer— concurrent  Jurisdiction  of  Justices' 
Courts,  sec.  113,  subd.  1. 

§  965.  When  an  executor,  administrator,  or  guardian, 
who  has  given  an  official  bond,  appeals  from  a  judgment 
or  order  of  the  Superior  Court  made  in  the  proceedings 
had  upon  the  estate  of  which  he  is  executor,  administra- 
tor, or  guardian,  his  official  bond  shall  stand  in  the  place 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
shall  be  liable  as  on  such  undertaking. 

Undertaking— on  appeal,  and  generally,  sec.  941,  notes. 

Probate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor, or  administrator,  or  guardian,  is  reversed  on  ap- 
peal, for  error,  and  not  for  want  of  jurisdiction  of  the 
Court,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator,  or  guar- 
dian, if  he  have  qualiHed,  are  as  valid  as  if  such  judgment 
or  order  had  been  affirmed. 

Appointment  of  executor,  etc.— appeal  from,  soc.  963,  subd.  3. 

Restitution  on  reversal,  etc.— sec.  957. 
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CHAPTER  in. 
APPEALS  TO  SUPERIOR  COURTS. 

I  974.  Appeal  from  judfnnent  of  Justice's  or  Police  Court. 
\  975.  Appeal  on  questions  of  law  statement. 

976.  Appeal  on  questions  of  fact,  or  law  and  fact. 

977.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appeal. 

979.  Stay  of  proceedings  on  filing  undertaking. 

980.  Fowers  of  Superior  Court  on  appeal. 

§  974.  Any  party  dissatisfied  with  a  jadgment  ren- 
dered in  a  civil  action  in  a  Police  or  Justice's  Court,  may 
appeal  therefrom  to  the  Superior  Court  of  the  county,  at 
any  time  within  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  ^udge,  and  serving  a  copy  on  the 
adverse  party.  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  o.f  the  judgment,  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 

Notice  of  appeal-HSuf^ciency,  5  Cal.  124:  23  CaL  136:  service  on 
adverse  party,  see  sec.  1015;  6  Cal.  245:  7  Cal.  245,  and  compare  sec. 
940:  proof  of  service,  16  Cal.  368:  appeal,  when  proper  remedy,  50  Cal. 
509. 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  state- 
ment must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proi)osed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adopted.  The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  nearing  of  the  appeal  before  the  Superior 
Court. 

Settlement  of  statement-on  appeal,  compare  sec.  650  and  notes. 
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§  976.  WheD  a  party  appeals  to  the  Superior  Gotirt  on 

questioDS  of  fact,  or  on  questions  of  both  law  and  fact, 

no  statement  need  be  made,  but  the  action  must  be  tried 

anew  in  the  Superior  Court.    [In  effect  March  26th,  1880.] 

Tried  anew— 6  Cal.  53,  75;  10  CaL  19;  11  CaL  828:  condnctof  trial, 
sec.  980. 

§  977.  Upon  receiving  the  notice  of  appeal,  and  on 
payment  of  the  fees  of  the  justice  or  judge,  and  filing  an 
undertaking  as  required  In  the  next  section,  and  after 
settlement  or  adoption  of  statement,  if  any,  the  iastice 
or  judge  must,  within  five  days,  transmit  to  the  cierk  of 
the  Superior  Court,  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  tne  notice  of  appeal,  and  the  undertak- 
'  ing  filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 

;he  notice  of  appeal,  and  the  undertaking  filed;  and  the 
;  ustice  or  judge  may  be  compelled  by  the  Superior  Court, 

)y  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  oi  such  order  may  be  served 
on  the  justice  or  judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  ma^  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 

[In  eft'ect  March  26th.  1880.] 

Payment  of  foes-A  CaL  89;  6  CaL  287;  9  Cal.  571.   Transmitting 
record— 9  Cal.  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  undertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 
dollars  for  the  payment  of  the  costs  on  the  appeal;  or,  if 
a  stay  of  proceeding  be  claimed,  in  a  sum  equal  to  tvrice 
the  amount  of  the  judgment,  including  costs,  when  the 
judgment  is  for  the  payment  of  money;  or  twico  the  value 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  all  costs,  if  the  ap|)eal  be  withdrawn 
or  dismissed,  or  the  amoimt  of  any  judgment  and  all 
costs  that  may  be  recovered  against  him  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  specific  personal 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
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peal  be  withdrawn  or  dismissed,  or  any  judgment  and 
costs  that  may  be  recovered  aeainst  him  in  said  action 
in  the  Superior  Court,  and  will  obey  any  order  made  by 
the  court  therein.  When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
execution  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  withdrawn,  or 
the  judgment  affirmed,  or  judgment  be  recovered  against 
him  in  the  action  in  the  superior  Court,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  there- 
of; or  that  he  will  pay  any  judgment  and  costs  that  may 
be  recovered  against  nim  in  said  action  in  the  Superior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  iustice  of 
the  court  from  which  the  appeal  is  taken,  and  which  sum 
must  be  specified  in  the  undertaking.  A  deposit  of  the 
amount  of  the  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  property,  including  all  costs 
in  actions  for  the  recovery  of  specific  personal  property, 
with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
updertaldng,  and  in  such  cases,  the  iustice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
be  by  him  paid  out  on  the  order  of  the  court.  The  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  within 
five  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  pr  judge 
within  five  days  thereafter,  upon  notice  to  the  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

Undertaking  on  appeal— compare  sec.  841  aad  notes;  see  5  Cal.  71, 
78;  7  Cal.  245;  S  Cal.  33;  9  CaL  571. 

SnretieBy  excepting  to— 47  CaL  604:  justification,  sec.  948. 

§  979.  If  an  execution  be  issued  on  the  filing  of  the 
undertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings 
on  the  same.  Such  officer  must,  upon  payment  of  his 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
the  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the  offi- 
cer may  retain  so  much  of  the  property  or  proceedis  thereof 

Code  Civ.  Proo.— 80. 
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as  may  be  necessary  to  pay  the  same.    Pin  effect  March 
26th,  1880.] 
Stay  of  proceedings-sec  9lflto. 

§  980.  Upon  an  appeal  heard  upon  a  statement  of  the 
case,  the  Superior  Court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside,  or  con- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to  and  dependent  upon  such  judgment,  and  may,  if  neces- 
.  sary  or  proper,  order  a  new  trial.  When  the  action  is 
tried  anew  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  other  trials  in  the  Superior  Court.  The  pro- 
visions of  this  Code  as  to  changing  the  place  of  trial,  and 
all  the  provisions  as  to  trials  in  the  Superior  Court,  are 
applicable  to  trials  on  appeal  in  the  Superior  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  the  appeal  to  be  dismissed,  with  costs;  and  if 
it  appear  to  such  court  that  the  appeal  was  made  solejy 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty-five  per  cent.  oF  the  judg- 
ment appealed  from.  Judgments  rendered  in  the  Su- 
perior Court  on  appeal  shall  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court  [Ci 
effect  March  26th,  1880.] 
Newtrial-6CaL617:  9CaL211;  40CaL3S5. 

Oondnot  of  trial— generally,  sec.  607o:  amendment  to  pleadings.  10 
CaL342. 

Transfer  from  Jostioes'  Oonrt— 17  CaL  68;  90  GaL  600. 

Dismissal  of  appeal— 99  Cal.  669;  40  CaL  642. 

Appeal  for  delay— compare  sec.  867a. 

CHAPTER  LXXL 

An  Act  to  repeal  chapters  four  and  five,  qf  title  thirteen,  of 
part  two,  of  the  Code  of  Civil  Procedure,  and  each  and 
every  section  of  said  chapters  four  and  five,  relating  to 
appeals  in  civil  actions.    [Approved  April  15th,  1880. J 

The  People  of  the  State  of  California,  represented  iu 
Senate  and  Assembly,  do  enact  as  follows : 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  the  Code  of  Civil. Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969-980  J  are  here- 
by repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


TITLB  XIV. 

Of  Miscellaneous  Provisions. 

Chap.  I.  Proceedings  aeainst.  joint  debtors. 

II.  Offer  of  the  defendant  to  compromise, 

m.  Inspection  of  writings. 

IV.  Motions  and  orders. 

v.  Notices,  and  filing,  and  service  of  papers. 

VL  Of  costs. 

VH.  General  provisions. 

[3511 
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CHAPTER  I. 
PROCESDINaS  AGAINST  JOINT  DEBTORS. 

§  989.  Parties  not  summoned  in  action  on  Joint  c<»itract  may  be  sum- 
moned after  judgment. 
S  9S0.  Summons  in  that  case,  what  to  contain,  and  how  served. 
I  991.  Affidavit  to  accompany  summons. 
$  992.  Answer,  when  filed  and  what  it  may  cimtain. 
S  9i)3.  What  constitute  tbepleadings  in  the  case. 
I  994.  Issues,  how  tried,    verdict,  what  to  be. 

§  989.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obliga- 
tion, by  proceedmg,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  Sound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Cognate  provisions— sees.  383, 414, 579. 

Bound  by  the  judgment— 48  Cal.  438:  but  no  action  on  judgment,  39 
Cal.34.      'J     *  '  ^ 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  and  require  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  file  a  new  complaint.    , 

Summons— contents,  service,  etc.,  sees.  407, 410,  et  seq. 

§  991.  The  simimons  must  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

§  992.  Upon  such  summons,  the  defendant  ma^  an- 
swer within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liabihty  by  the  Statute  of  Limitations. 
Answer— sec.  437,  notes,  et  seq. 

§  993.  If  the  defendant,  in  his  answer,  deny  the  judg- 
ment, or  set  up  any  defense  which  may  have  arisen  sub- 
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sequently,  the  summons,  with  the  affidavit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  case : 
if  he  deny  his  liability  on  the  obligation  upon  which  the 
judgment  was  recovered,  a  copy  of  the  original  complaint 
andfjudgment,  the  summons,  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

§  994.  The  issues  formed  may  be  tried  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  thereon. 

TMa]r-«ec8. 607-4M5. 
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CHAPTER  n. 
OFFBR  OF  THIS  DEFENDANT  TO  COMPRO- 

Misa 

i  997.  Proeeedlngs  on  offer  of  the  defendant  to  compromise  after  suit 
brought. 

§  997.  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  hmi  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  he  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  the 
clerk  must  thereupon  enter  judgment  accordingly.  If 
the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial ;  and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  the  time  of  the  offer.  [In  effect 
July  1st,  1874.] 

Before  the  trial— 17  CaL  682. 

Offer-^ot  an  admission,  sec.  2078:  equivalent  to  tender,  sec  2074. 

Oognovit  as  admission— 6  Cal.  607. 

Judgment— entered,  26  Gai.  802:  by  confession,eee.  11S2. 

Defendants  oosts— 28  Cal.  238. 
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CHAPTER  in. 
INSPBCTION  OF*  WRITINGS. 

S  1000.  A  party  may  demand  inspection  and  copy  of  a  book,  paper,  etc. 

§  1000.  Any  court  in  which  an  action  is  pending,  or 
a  judge  thereof,  may,  upon  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  take  a  copy,  or  entries  of  ac- 
counts in  any  book,  or  of  any  document  or  paper  in  his 
{)ossession,  or  under  his  control,  containing  evidence  re- 
ating  to  the  merits  of  the  action,  or  the  defense  therein. 
If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
ment, or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  a 
contempt.  This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
[In  effect  April  15th,  1880.] 
Items  of  an  account— sec.  454. 

Compelling  production  of  books,  etc.— sec.  1965  et  seg.:  see  also 
sees.  1938, 1939. 

Oontempt— sec.  1209  et  teg. 
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CHAPTER  IV. 

MOTIONS  AND  ORDERS. 

S  1003.  Order  and  motion  defined. 

I  1004.  Motions  and  orders, 'Where  made. 

S  1005.  Notice  of  motion,  at  what  time  to  be  given. 

I  1006.  Transfer  of  motions  and  orders  to  show  canse. 

S  1007.  Order  for  payment  of  money,  how  enforced. 

§  1003.  Every  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  de- 
nominated an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order-form  of,  48  CaL  197 :  yacattng,  sec.  987;  46  Cal.  81 :  modifying 
Interlocutory,  47  CaL  70:  enforcement,  sec.  128,  subd.  4:  renewing,  ap- 
plication for,  sees.  182, 183:  final,  effect  of  as  estoppel,  sec.  1908. 

Motion— notice  of,  sec  lOOS:  heard  before  court  commiBsioners,  sec 
2S9,  subd.  1. 

§  1004.  Motions  must  be  made  in  the  county,  or  city 
and  county,  in  which  the  action  is  pending.  Orders  made 
out  of  court  may  be  made  by  the  judge  of  the  court  in 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  judge  at  chambers— sees.  165, 166, 176;  30  CaL  530,560;  49 
Cal.  239:  judjgre  in  another  county,  32  Cal.  56S;  35  Cal.  688:  court  com- 
missioner's control  of  ex  parte  motions,  sec.  250,  subd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  held  in  the  same 
county,  or  city  and  countv,  with  both  parties,  five  days 
before  the  time  appointed  for  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-live  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service ;  such  increase,  however, 
not  to  exceed  in  all  thirty  days;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion,  notice  of— period,  22  Cal.  479;  80  Gal.  123;  35  Cal.  465:  stating 
srrounds,  10  Cal.  338:  written,  must  be,  sec.  1010:  12  Cal.  441 :  24  Cal.  365: 
for  depositions  on  commission,  48  Cal.  439 :  order  made  without  notice, 
sec.  937;  Llvermore  v.  HodgUns,  April  26th.  1880,5  Pac.  C.  L.  J.  348: 
filing  counter-affidavits,  22  CaL  131 :  estoppel,  14  Cal.  667. 

Service— of  papers  generally,  sec.  1010  et  seq. 

Distance— 23  CaL  112. 
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§  1006.  When  a  notice  of  motion  is  given,  or  an  order 
to  show  cause  is  made  returnable,  before  a  judge  out  of 
court,  and  at  the  time  Hxed  for  the  motion,  or  on  the. 
return  day  of  the  order,  the  judge  is  unable  to  hear  tlie 
parties,  tne  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  might  originally  have 
been  brought. 

Notice  of  motion— sec.  1005  and  note. 

Order  to  show  caixse— need  of  service,  16  Cal.  90. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  £ts  if  it  were  a  judgment. 

Enforced  by  ezecation-sec.  681  et  seq.:  contempt,  sec.  1209  et  seq. 
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CHAPTER  V. 
NOTICES,  AND  FILING  AND   SERVICE  OF 


1010.  Notices  and  papers,  how  served. 
lOU.  Wben  and  bow  served, 
$  1012.  Service  by  mall,  when. 
1018.  Service  by  mail,  how. 

1014.  Appearance,  notices  after  appearance. 

1015.  Service  on  non-residents.    Where  a  party  has  an  attorney, 
service  shall  be  on  such  attorney. 

S  1016.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

into  contempt. 
S  1017.  Service  by  telegraph. 


I 


§  1010.  Notices  must  be  in  writing,  and  notices  and 
other  papers  may  be  served  upon  the  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise 

provided  by  this  Code. 

■ 

§  1011.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  pa- 
pers with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  ofseight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by  puttinff  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence,  between  the  hours  of  eight 
in  the  morning  and  six  in  the  evening,  with  some  person 
of  suitable  age  and  discretion;  and  if  his  residence  be 
not  known,  by  putting  the  same,  inclosed  in  an  envelope, 
iiito  the  post-office,  directed  to  such  party. 

Servioe~28  Cal.  151 ;  32  CaL  475:  of  notice  of  appeal,  46  CaL  690:  ao* 
ceptance  of,  22  CaL  650. 

Subdivision  l.   On  attorney— sec.  1015;  6  Cal.  55;  49  Cal.  610. 

Subdivision  2.  On  party-4M  CaL  658. 


>; 


( 
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§  1012.  Service  b^  mail  may  be  made,  where  the  per- 
son making  the  service,  and  the  person  on  whom  it  is  to 
be  made,  reside  or  have  their  omces  m  different  places, 
between  which  there  is  a  regular  communication  by  mail. 
[In  effect  July  Ist,  1874.] 

Persons  making  the  service— 35  Cal.  184. 

Reside,  eto.,  in  different  places— 30  Cal.  184. 

§  1013.  In  case  of  service  by  mail,  the  notice  or  other 
paper  must  be  deposited  in  the  post-oifice,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  risht  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  right  may  be  exercised  or  act  be 
done  is  extended  one  day  for  ever^  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
in  aU.    [In  effect  July  1st,  1874.] 

Distance— 6ec.  lOOSn ;  23  Cal.  152. 

Ftoof  of  service  by  mail— 35  CaL  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de^ 
f  endant  has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  IS  CaL  558;  21  CaL  51:  81  CaL  346:  attomef, 
through,  see  note,  it^fra:  notice  of,  4  CaL  305;  8  Cal.  339, 669 ;  27  Cal.  295 : 
28  Cal.  648 :  to  quash  summons,  etc.,  4  Cal.  805;  44  CaL  630 ;  47  Cal.  614 ;  50 
Cal.  185:  53  Cal.  245:  sufficiency  of,  44  Cal.  157;  47  Cal.  614,  and  see  notice 
of:  waiver  by, generally,  14  Cal.  677,  and  see  last  subhead:  waiver  of 
summons,  sees.  406, 416;  4  Cal.  120,280:  14  CaL  105;  44  CaL  630;  45  CaL 
257;  50  Cal.  185:  Where  none,  16  CaL  160. 

Appearance  by  attorney— 4  Cal.  280;  13  Cal.  191;  17  CaL  431;  21  CaL 
51 ;  29  Gal.  147;  30  Cal.  192, 439;  31  CaL  346;  42  CaL  148, 439;  43  Cal.  485;  44 
Cal.  157, 284. 

Notice  of  snbseqnent  proceedings— how  given,  sec  1015. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  no  attorney  m 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  the 
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party,  except  of  subpcsnae,  of  writSi  and  other  process  is- 
sued in  the  suit,  and  of  papers  to  bring  him  into  contempt. 

Attorney— ftutbority  of,  sec.  283,  subd.  1,  note :  21  CaL  436;  42  Cal.  439; 
duties  of,  sec.  282 :  disbarred,  when,  see  sees.  287  to  299;  People  o.  Pcar> 
son,  June  luUi,  1880, 5  Pac.  C.  L.  J.  537. 

Service,  how  made— sec.  1011 :  on  attorney,  47  CaL  644. 

Exception  of  process  and  contempt— sec.  1016. 

§  1016.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  summons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service,  may 
be  transmitted  by  telegraph  for  service  in  any  pl^ce,  and 
the  telegraphic  copy  oi  such  writ,  or  order,  or  paper,  so 
transmitted,  may  be  served  or  executed  by  the  officer  or 
person  to  whom  it  is  sent  for  that  purpose,  and  returned 
by  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ficer or  person  servins  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  the  original.  The  original,  when  a  writ  or  or- 
der, mast  also  be  filed  in  the  court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  whicl)  it  was  sent.  In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.  Whenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  offi- 
cial, it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  any  words 
or  device  thereon,  but  the  same  may  be  expressed  in  the 
telegraphic  copy  by  the  letters  "  L.  S."  or  by  the  word 
"  seal.*' 
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CHAPTER  VI. 
OP  COSTS. 

1021.  Gompensatlon  of  attorneys.   Costs  to  parties. 

1022.  When  allowed,  of  course,  to  the  plaintiff. 

1023.  Several  actions  brought  on  a  shigle  cause  of  action  can  carry 
costs  in  but  one. 

1024.  Defendant's  costs  must  be  allowed,  of  course.  In  certain  cases. 

1025.  Costs,  when  in  the  discretion  of  the  court. 

1026.  J/SThen  the  several  defendants  are  not  united  in  interest,  costs 
may  be  served. 

1027.  Costs  of  appeal  discretionary  with  the  court,  in  certain  cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  Imposed  as  condition  of. 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  In  action  by  or  against  an  administrator,  etc. 

1032.  Costs  In  a  review  other  than  by  appeal. 

1033.  Filing  of,  and  affidavit,  to  bill  of  costs. 

1034.  Costa  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  ana  costs  must  be  included  by  the  clerk  in  the  judg> 
ment. 

S  1036.  "When  plaintiff  is  anon-resident  or  foreign  corporation,  defend' 

ant  may  require  security  for  costs. 
S  1037.  If  such  security  be  not  given,  the  action  may  be  dismissed. 
1 1038.  Costs  when  State  is  a  party. 
S  1039.  Costs  when  county  is  a  party. 

§  1021.  The  measure  and  mode  of  compensation  of  at- 
torneys and  counsellors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  actions  or 
proceedings  are  entitled  to  costs  and  disbursements,  as 
hereinafter  provided. 

Oompensation  of  attorneys— see  sec.  282»:  eminent  domain,  in, 
sec.  1251:  equity,  in,  as  costs  where  series  of  suits,  39  Cal.  So:  fore- 
closui:e,  on,  sec.  7^n;  see,  1500:  5  Cal.  492:  Injunction  bond,  as  dam- 
ages on,  13  Cal.  585;  25  Cal.  170;  28  Cal.  11 :  lien  for  limited,  1  Cal.  331 : 
2  Cal.  607;  11  Cal.  93:  maintenance  obsolete,  22  Cal.  95:  mechanics' 
liens,  on,  sec.  1195:  partition,  in,  sees.  796,  798:  receiver,  for,  15  Cal. 
207:  representing  hefrs  of  estate,  for,  sec.  1718:  retainer,  8  CaL  108: 
trust  funds,  out  of,  40  Cal.  289. 

Ooats  and  diBbnrsements— eminent  dom^n.  sec.  1255:  error  as  to. 
correcting,  28  Cal.  103:  foreclosure,  5  Cal.  416,  4^2:  married  woman,  26 
Cal.  443:  mechanics'  liens,  on,  sec.  1195;  money,  action  for,  29  Cal.  281 : 
negotiable  instrument,  lost,  where,  28  CaL  561 :  new  trial,  29  Cal.  281 : 
partition,  sees.  768,  796,  798,  801:  percentage  at  dan  Francisco,  Stats. 
1666,  p.  66;  35  Cal.  195;  49  Cal.  596:  phonographic  reporters,  sec.  274: 
Probate  Proceedings— contested  wills,  sec.  1332;  executor,  sees.  1503, 
1509, 1616;  homesteads,  as  to,  sec.  1485;  reference  of  claim,  sec.  1506; 
specific  performance,  36  Cal.  230. 

§  1022.  Costs  are  allowed,  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  iavoi,  in  the  following  cases: 

CODB  ClY.  Pitoc.— 81. 
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1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages^ 
when  plaintiff  recovers  three  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine. 

Section  generall7— 90  Gal.  549;  37  Gal.  202. 

Costs  discretionar7— when,  sees.  1025»  1027.  ^ 

SUBDrv'isiON  1.  Real  propertr— recovery  of  possession  of,  30  Gal. 
547;  37Cal.202. 

SUBDIVISION  2.  Personal  property— value,  sec.  1025;  5  GaL  267;  33 
Cal.309. 

Subdivision  3.  Money  or  damages— sec.  1025:  damages,  10  GaL 
217;  17  Gal.  336. 

Subdivision  4.   Special  proceeding— generally,  sees.  1063-1822. 

SUBDIVISION  5.   Tax  suits— ^  Gal.  386. 

§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Several  parties— who  might  have  been  Joined  its  defendants,  sec. 
383. 

§  1024.  Costs  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings. 

Special  proceedings— «ecs.  ,1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  sec- 
tion ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recovers 
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less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  when  the  value  of  the 
property  is  less  than  three  hundred  dollars. 

Oosts  discretionary— when,  25  Cal.  266;  28  Cal.  561;  35  Cal.  136:  89 
Cal.6(;7^4aCal.288. 

Recorers  less  than  $300-^  Cal.  286;  17  Gal.  336. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  making  separate  defenses  by 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Judgment  for  some  defendants— sec.  578  and  note. 

Joint  recovery  of  costs— l)y  several  defendants,  5  Cal.  61:  Joint  lla> 
bllltyalso,18Cal.219. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Costs  of  appeal— meaning  of  term,  11  Cal.  341:  of  printing  tran- 
BCTipt,28Cal.  123. 

Subdivision  l.  New  trial  ordered— 13  Cal.  58;  24  Cal.  350. 
SxTBDivisiON  2.   Judgment  modified— sees.  53n,  £57;  1  Ca].  51;  2 
Cal.  269;  18  Cal.  689;  30  Cal.  458. 

§  1028.  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  the  business  of  the  reference;  but  the 
patties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
peiisation,  and  thereupon  such  rate  shall  be  allowed. 

Reference— generally,  sees.  638-645. 

Beferees  in  partition— compensation  of,  sees.  768, 796. 

§  1029.  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  toe  postponement  may  be  imposed,  in  the  dis* 
cretion  of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 
Postponement— generally,  sees.  595, 896. 

§  1030.  When,  in  an  action  for  the  recovery  of  money 
only,  the  defendant  alleges  in  bis  answer  that  before  the 
commencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 

No  costs  where  section  followed— 25  Cal.  502. 

Tender— sec.  2076:  plea  of,  when  gains  costs,  28  Cal.  238. 
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Offer  to  compromiBe— sec.  997. 
Deposit  in  ooart--5ec8. 572-674,  sec.  1024. 

§  1031.  In  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  express  trust,  or  a  per- 
son expressly  authorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  against  a  person  prosecuting  or 
defending  in  bis  own  right;  but  such  costs  must  bvthe 
judgment  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Costs  against  ezecatorj  etc.— sees.  1508, 1509;  6  Cal.  169;  33  Cal.  658. 

Trust  funds— attorney's  fee  oat  of,  40  CaL  288.  « 

§  1032.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  nature 
of  the  case. 

Special  proceedings— generally,  sees.  1063-1822. 

Decision  of  inferior  court  reviewed— «ecs.  1067-1110. 

Costs  on  appeal— sees.  129r,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  j^arty,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  court  or  referee — 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then  before  such  entry  is  made — a  memo- 
randum of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed,  may,  within  five  days  after  notice 
of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.  [In  effect  July  1st, 
1874.] 

Memorandum  of  costs— essential,  16  Cal.  403. 

Items  included— new  trials  where,  see  13  Cal.  58:  short-hand  report- 
er's fees,  sec.  274:  witness  fees,  see  41  Cal.  242. 

Retazation  of  costs— 5  Cal.  417;  23  Cal.  286:  amendment  of  bill  of 
costs,  sec.  473n;  3  Cal.  115:  46  Cal.  580:  correcting  error  l>y  appeal,  28 
Cal.  245. 
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Costs  on  appeal-Hsectlon  Inapplicable  to,  11  Cal.  341 :  generally,  see 
sec.  1032». 

§  1034.  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  snch  costs,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Oosts  on  appeal— sec.  1082n;  14  Cal.  232;  Cohen  v.  Gray,  March  4th, 
1880,&Pac.C.  L.J.71. 
Eemittitnr—sec.  958. 

Memorandum  of  costs— delivered  to  derk  of  court  below,  24  Cad. 
350. 

Execution  therefor-14  CaL  232;  24  Cal.  350. 

§  1035.  The  clerk  must  include  in  the  judgment  entered 
up  by  him,  any  interest  on  the  verdict  or  decision  of  the 
court,  from  the  time  it  was  rendered  or  made,  and  the 
costs,  if  the  saine  have  been  taxed  or  ascertained;  and  he 
must,  within  two  days  after  the  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment,  insert  the  same 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  the  copies 
and  docket  of  the  judgment. 

Entering  up  interest— 30  Cal.  78. 

Inserting  costs  in  blank— formerly  unauthorized,  16  Cal.  403. 

§  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertaking, executed  by  two  or  more  persons,  is  filed  with 
the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg 
ment,  or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
proof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such* new  ox 
additional  undertaking  is  executed  and  filed. 

Residence  of  corporation— 23  Cal.  538. 

Notice  that  security  is  required- sec.1037;  19  CaL  77. 

Undertakings  generally— sec.  911  n. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  notice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 
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nndertakins  as  required  has  been  filed,  the  court  or  judge 
may  order  the  action  to  be  dismissed. 
Dismissal,  when  too  late— 19  CaL  77. 

§  1038.  When  the  State  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury." 

No  securitf  required  of  State— sec.  1058. 

§  1039.  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 

No  secnritf  required  of  connty— sec.  10S8. 


96T  GENERAL  PBOVISIONS.  §§.  1045-9 


CHAPTER  VII. 
GENERAL  PROVISIONS. 

S  KM.  Loet  papers,  bow  sappUed. 

S  UM&  Papers  without  the  title  of  the  action,  or  with  defective  title, 
may  be  valid. 

1047.  Successiye  actions  on  the  same  contract)  etc. 

1018.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims,  and  by  sureties. 
1091.  Testimony,  when  to  be  taken  by  the  clerk. 

1052.  The  clerk  must  keep  a  register  of  actions. 

1053.  Two  or  three  'leferees,  et<;.,  may  do  any  act. 

S  1054.  The  time  within  which  an  act  is  to  be  done  may  be  extended. 

S  1055.  Actions  against  a  sheriff  for  ofBcial  acts. 

§  1066.  Actions  may  be  prosecuted  in  the  Spauisb  language  in  certain 

counties. 
S  1057.  Undertaking  mentioned  in  this  Code,  requisites  of .  > 

S  1058.  People  of  State  not  required  to  give  bonds  when  State  is  a  party. 
§  1059.  Surety  on  appeal  snbstitnted  to  rights  of  judgment  creditor. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  ue  filed  and  used 
instead  oi  the  original. 

Lost  paper8-4  Cal.  381 ;  24  CaL  267;  27  Cal.  423;  28  Cal.  557;  49  CaL  263. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  wliich  it  is  made 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding. 

Defective  title— 3  Cal.  196. 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 

Action  defined— sec.  22. 

§  104&  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

OonsoUdation  of  actions— 27  Cal.  500;  29  Cal.  307. 

§  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination 
upon  apj^eal,  or  until  the  time  for  appeal  has  passed,  un- 
less the  judgment  is  sooner  satisfied. 
Pendency  of  action— 36  Cal.  391. 
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§  1050.  An  action  may  be  brought  by  one  penoa 
against  another  for  the  purpose  of  determining  an  ad- 
verse claim,  which  the  latter  makes  against  the  former 
for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  as  a  surety. 

Freventine  snit— provision  not  designed  for,  5  Cal.  82;  and  see  13 
Cal.  696. 

Quieting  title  to  realt7— sec.  738. 

Surety's  suit— 24  Cal.  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record, 
if  there  is  no  short-hand  reporter  of  the  court  in  attend- 
ance^ either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

Olerk's  powers  and  duties— sec.  670». 

Clerk's  minutes  of  the  trial— 1  Gal.  462, 470;  2  CaL  54, 161;  14  Cal.  88, 
61;  27  CaL  107;  28  Cal.  174, 299;  33  Cal.  173. 

§  1052.  The  clerk  must  keep  among  the  records  of  the 
court  a  register  of  actions.    He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 
Records  of  the  court— see  sees.  668, 672, 683. 

§  1053.  When  there  are  three  referees,  or  three  arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 
Befisrences  and  trials  by  referees— sees.  638-645. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takings to  be  filed,  or  the  justification  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
than  of  appeal,  the  time  allowed  by  this  Code  mav  be  ex- 
tended, upon  good  cause  shown  by  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof;  but  such  extension 
shall  not  exceed  thirty  days  without  the  consent  of  the 
adverse  party.    [In  effect  March  9th,  1880.] 

Extension  of  time— 17  Cal.  122;  24  Cal.  179;  27  CaL  106.  838;  41  CaL 
515;  43  CaL  320:  47  CaL  86:  computation  of  time, sec.  12  and  notes:  hoU- 
daars,  sees.  10.  U,  13. 

Thirty  days-28  Cal.  238;  43  Cal.  320. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 
act  done  by  virtue  of  his  office,  and  he  give  written  notice 
thereof  to  the  sureties  on  any  bond  of  indemnitv  received 
by  him,  the  judgment  recovered  therein  shall  be  conclu- 


S69  oenebal:  PBOVisiONS.  §§  1056-9 

sire  evidence  of  his  right  to  recover  against  such  sureties; 
and  the  court  may,  on  motion,  upon  notice  of  five  days, 
order  judgment  to  be  entered  up  against  them  for  the 
amount  so  recovered,  including  costs.  [In  effect  April 
15th,  1880.] 

Section  strictly  constmed-^igainst  sheriffi  28  Cal.  102.     * 

Indemxxifier  may  intenrene— 21  GaL  442. 

§  105&  Bepealed.    [In  effect  April  16th,  1880.] 

§  1057.  In  all  cases  where  an  undertaking  with  ^re- 
ties  is  required  by  the  provisions  of  this  Code,  tbe  omcer 
taking  the  same  must  require  the  sureties  to  accompany 
it  with  an  affidavit  that  they  are  each  residents  ana 
householders  or  freeholders  within  the  State,  and  are  each 
worth  tbe  sum  specified  in  tbe  undertaking,  over  and 
above  all  their  ]ust  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution;  but  when  the  amount 
specified  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they 
may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient 
sureties. 

Undertaking— defective,  2  Cal.  S62;  13  Gal.  606. 

Affidavit— defective,  caring  objection  to,  52  CaL  447;  each  worth  the 
Bum,  etc.,  7  Cal.  518. 

Property  exempt  from  execution— sec.  680  and  notes. 

Applied  to  gnardians— sec.  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the 
State,  or  the  people  of  the  State,  is  a  party  plaintiff,  o£ 
any  State  officer,  in  his  official  capacity,  or  on  behalf  of 
the  State,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  the  State,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
and  county,  city,  or  town ;  but  on  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  State  officer  acting  in  liis  official  capacity,  have  tbe 
same  rights,  remedies,  and  benefits  as  if  the  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
by  this  Code.    [In  effect  April  15th,  1880.] 

OostS  against  State  or  county— sees.  1038, 1039. 

Oonnty- Board  of  Supervisors  included,  10  CaL  344. 

§  1059.  Whenever  any  surety  on  an  undertaking  on 
appeal,  executed  to  stay  proceedings  upon  a  money  judg- 
ment, pays  the  judgment,  either  with  or  without  action. 
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after  its  affirmation  by  the  appellate  court,  he  is  substi- 
tuted to  the  rights  of  the  judgment  creditor,  and  is  enti- 
tled to  control,  enforce,  and  satisfy  such  judgment  in  all 
respects  as  if  he  bad  recovered  the  same.  [In  effect  July 
1st,  1874.] 

Undertakiny  on  appeal— eeo.  941n. 

Subrogation  of  sureties— sec.  709f». 


PART  m. 

OF  SPBCIAL  PROCEEDING'S    OF  A 

CIVIL    NATURE. 

Title  I.    Of  Wbits  of  MAia>ATE  and  Pbohibition.    §§ 
1067-1110. 
n.    Of  Contkstino  Elections.    §§  1111-1127. 
m.    Of  Summaby  Pboceedings.    §§  113^1178. 
IV.    Of  Enfobce?cbnt  of  Liens.    §§  1180-1206. 
V.    Of  Contempt.    §§  1209-1222. 
VI.    Of  Voluntary  Dissolution  of  Gorpobations. 

§§  1227-1223. 
Vn.    Of  Eminent  Domain.    §§  1237-1263. 
Vni.    Of  Escheated  Estates.    §§  1269-1272.  ^0^ 

IX.    Of  Change  of  Name.    §§  1275-1278.  ^ 

X.    Of  Arbitrations.    §§  1281-1290. 
XI.    Of  PROCEEDiNGa  IN  Probate  Coubts.    §§  129^ 

1809. 
Xn.    Of  Sole  Tradebs.    §§  1811-1821. 
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PRELIMINARY  PROVISIONS. 

I  1063.  Parties,  how  designated. 

S  1064.  Judgment  and  order  same  meaning  as  in  civil  actions. 

§  1063.  The  party  prosecuting  a  special  proceeding 
may  be  known -^  the  plaintiff,  and  the  adverse  party  as 
the  defendant. 

Plaintiff  and  defendant— sec.  308. 

§  1064.  A  judgment  in  a  8i>eeial  proceeding  is  the  final 
determination  of  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding. 

Jnd^ent— definition  of,  sec.  577  and  note. 

Motion  and  order— 8'*.c.  1003. 

TITIiE  L 

OF    WRITS    OF   REVIEW,  MANDATE,  AND 

PROHIBITION. 

Chap  I.    Writ  of  review. 
n.    Writ  of  mandate. 
ni.    "Writ  of  prohibition. 
IV.    Writs  of  review,  mandate,  and  prohibition  may 

issue  and  be  heard  at  chambers. 
V    "Rules  of  practice  and  appeals. 

CHAPTER  L 

WRIT   OF  REVIEW. 

i  1067.  Writ  of  review  defined. 

i!068.  When  and  by  what  courts  granted. 
1069.  Application  for.  how  made. 
1070.  The  writ  to  be  directed  to  the  Inferior  tribunal,  etc. 
$  1071.  Contents  of  the  writ. 

s  1072.  Proceedings  in  inferior  court  may  be  stayed^  or  not. 
S  1073;  Service  or  the  writ. 
S  1074.  The  review  under  the  writ,  extent  of . 
S  1075.  A  defective  return  of  the  writ  may  be  perfected.   Hearing  and 

Judgment. 
f  1076.  Copy  of  Judgment  must  be  sent  to  the  inferior  tribunaL 
S  1077.  Judgment  rolls. 

§  1067.  The  writ  of  certiorari  may  be  denominated 
the  writ  of  review.    [In  effect  July  1st,  1874.] 
Writ,  generally— sec.  Sin* 
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§  1068.  A  writ  of  review  may  be  granted  by  any 
court,  except  a  Police  or  Justice's  Court,  when  an  inferior 
tribunal,  board,  or  officer,  exercising  judicial  functions, 
Las  exceeded  the  jurisdiction  of  such  tribunal,  board,  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
court,  any  plain,  speedy,  and  adequate  remedy. 

O^t^onxi-'Exteni  of  review  on,  sec.  1074,  and  see  Exobsdbb  this 
Jurisdiction,  note  infra.  Object— to  annul  and  not  to  restrain ;  Lamb 
V.  Sctaottler,  March  17th,  1880, 5  JPac.  O.  L.  J.  140.  When  proper  or  other- 
v»e— «ee  under  Excbedkd  ths  Jubisdiotioit,  note  t'l^'ra. 

G-ranted  by  any  court— «ee  sees.  51n,  76,  subd.  5  and  notes;  7  CaL 
113;  lOCal.  344;  49  CaL  29. 

Inferior  tribunal— board  or  officer;  existence  of  court  Implied,  53 
Cal.  644. 

Exeroistng  judicial  functiona— applies  to  municipal  boards,  8  Cal. 
58;  13  Cal.  11;  l6  Cal.  208:  18  Cal.  49;  23  Cal.  303,  492;  25  Cal.  94;  51  CaL 
307:  52  Cal.  132;  63  CaL  389;  Lamb  v.  Schottler,  March  17th,  1880, 5Pac. 
C.  L.  J.  140;  People  v.  Board  of  Education,  Oakland,  March  22Qd,  1880, 
5  Pac.  C.  L.  J.  194:  ministerial  act  of  judicial  officer,  40  Cal.  344. 

Exceeded  the  jurisdiction— iA»a»tizi7  of  phrase,  43  Cal.  865.  No  inter' 
Terence  otherwise,  3  Cal.  386;  5  Cal.  476;  7  CaL  244:  19  Cal.  157;  22  Cal.  465; 
30  Cal.  98;  35  Cal.  269:  40  CaL  479;  50  Cal.  282;  53  CaL  893, 4!)5;  Cereghlno 
r.  Finochlo,  Feb.  2nu,  1880,  5  Pac.  C.  L.  J.  53.  Extent  of  review—sec, 
1074:  errors  of  law  or  judgment,  not  corrected,  29  CaL  459,  632:  40  Cal. 
642;  42  CaL  630;  43  CaL  312, 365:  45  Cal.  245:  46  Cal.  79,  667;  47  CaL  604. 
Certiorari  not  proper,  2  Cal.  262:  certiorari  proper,  39  Cai.  570:  51  Cal. 
807;  53  Oal.  389, 495;  Bateman  v.  Superior  Court,  etc.,  March  6tn,  1880. 5 
Pac.  G.  L.  J.  77;  Cal.  F.  Co.  v.  Halsey,  March  15th,  1880,  5  Pac.  C.  L.  J. 
125. 

No  appeal— requisite  for  certioiarl,  1  Cal.  153;  4  Cal.  185;  13  Cal.  173; 
19  CaL  78:  21  Cal.  166;  28  CaL  115;  42  Cld.  252;  43  Cal.  25;  47  Cal.  7,  528; 
53  Cal.  495;  Cereghlno  v.  Finochio,  Feb.  2nd,  1880, 5  Pac.  C.  L.  J.  53. 

In  the  judgment  of  the  court— discretion  to  refuse  writ,  42  Cal.  253; 
47  Cal.  222;  50  Cal.  473:  discretion  in  quashing;  Lamb  v.  Schottler, 
March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Plain,  speedy,  and  adequate  remedy— see  No  Appeai.,  note  «»j»ra, 
and  1  CaL  153;  14  Cal.  479;  47  CaL  528;  Lamb  r.  Schottler,  March  17th. 
1880, 5  Pac.  C.L.  J.  140. 

§  1069.  The  application  must  be  made  on  affidavit  by 
the  party  beneficially  interested,  and  the  court  may  re- 
quire a  notice  of  the  application  to  be  given  to  the  adverse 
partv,  or  may  grant  an  order  to  show  cause  why  it  should 
not  be  allowed,  or  may  grant  the  writ  without  notice. 

Application— 49  Cal.  136:  Supreme  Ct.  rule  28.  Notice  o/'— 38  Cal. 
683.  By  party  ben^eiaUy  interested,  see  sec.  367n;  53  Cal.  389.  Issuance 
—only  upon  order  of  the  Court,  40  CaL  4Sl ;  Supreme  Gt.  rule  23. 

§  1070.  The  writ  may  be  directed  to  the  inferior  tri- 
bunal, board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified. 
When  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
must  return  the  writ  with  the  transcript  required. 
CODB  Cr7.  Pboc- 
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Directed  to  ixiliular  ttibiinaL  etc.— <i3  Ca!L  644;  Lamb  v.  Schottler, 
Harch  17th,  1880, 5  Fac  C.  L.  J.  140. 

Return  of  writ— see.  1075, 34  CaL  352 ;  53  Cal.  644 :  transcript  required, 
see  CxBTiPTiira  Reoobd  and  Psoosbdikos,  sec.  1071n. 

§  1871.  The  writ  of  review  mast  command  the  party 
td  whom  it  is  directed  to  certify  fully  to  the  court  issuing 
the  writ,  at  a  speciiied  time  and  i>lace,  a  transcript  of  the 
record  and  |)roceedings,  (describing  or  referring  to  tliem 
with  convenient  certamt^)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantime, 
to  desist  from  further  proceedings  in  the  matter  to  be  re« 
viewed. 

Party  to  whom  directed— Lamb  v.  Schottler,  March  17th,  1880,  5 
Pac.  C.  L.  J.  140. 

Certifying  record  and  proceedings— 32  CaL  50, 582;  34  CaL  353. 

At  specified  time— see  Supreme  Ct.  rule  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
these  words  noay  be  inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  in- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

'  §  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

Senrice  of  writ— on  public  tribunal,  etc.,  and  proof  of  same.  Su- 
preme Ct.  rule  28. 

Senrice  of  anmmona— sec.  ilOetteq* 

§  1074.  The  review  upon  this  writ  cannot  be  extended 

further  than  to  determine  whether  the  inferior  tribunal, 

board,  or  officer  has  regularly  pursued  the  authority  of 

such  tribunal,  board,  or  officer. 

Extent  of  review— see  under  Exoeedxd  the  Jubisdictioit,  sec. 
lOUSn:  14  Cal.  479;  85  CaL  269;  43  CaL  865;  53  Cal.  204, 644. 

Regularly  pnrsned  its  aathorlty— interpretation  of,  43  CaL  865:  5^ 
Cal.  204;  Bateman  v.  Superior  Court,  etc.,  March  6th,  1880, 5  Pac.  C.  L. 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may 
tliereupon  give  judgment,  either  affirming,  or  annulling, 
or  moaif ying  the  proceedings  below. 

Return— sec.  1070n. 

Hearing— «ee  Osaitted  bt  ajty  Coubt,  sec.  1068». 

Modifying  proceedings  below— 39  Cal.  570. 
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§  1076b  A  copy  of  the  judgment,  signed  by  the  clerk, 
must  be  transnutted  to  the  inferior  tribunal,  board,  or 
officer  haying  the  custody'  of  the  record  or  proceeding 
certified  up. 

§  1077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  consti- 
tute the  judgment  roll. 

Judgment  roU— petition  no  part  of,  47  CaL  604. 
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CHAPTER  n. 
'WIOT  OF  MANDATE. 

S  1064.  Slandate  defined. 

I  1085.  When  and  by  what  court  issued. 

S  1086.  Writ,  when  and  upon  wliat  to  issue. 

§  1087.  Must  be  either  alternative  or  peremptory.   Substance. 

§  1088.  If  the  application  be  without  notice,  the  alternative  writ  may 

issue ;  otherwise,  the  peremptory.   Notice  and  default. 
S  1089.  The  adverse  party  may  answer  under  oath. 
S  1090.  If  an  essential  question  of  fact  Is  raised,  the  court  may  order  a 

Jury  trial. 
§  1091.  The  applicant  may  demur  to  the  answer  or  countervail  it  by 

proof. 
S  1092.  Mouon  for  new  trial,  where  made. 
I  1093.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 

motion  is  pending,  after  which  the  hearing  shall  be  had  on 

motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  Issue 

of  fact,  the  hearing  must  be  before  the  court. 
S  1095.  If  the  applicant  succeed,  he  may  have  damages,  costs,  and  a 

peremptory  mandate. 
I  1096.  Service  of  the  writ. 
I  1097.  Penalty  for  disobedience  to  the  writ. 

§  1084.  The  writ  of  mandamus  may  be  denominated  a 
writ  of  mandate.    [In  effect  July  Ist,  1874.] 
Writ— sec.  61n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  or  i)erson,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjoyment  of  a  right  or  office  to 
wliich  he  is  entitled,  and  from  which  he  is  unlawfully 
]irecluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

Issued  by  any  court— by  superseded  courts,  30  Cal.  244;  45  Cal.  G79; 
49Cal.31:  power  to  issue,  see  sees.  51, 76,  subd.  5,  and  notes  to  same: 
not  issued  where  no  longer  necessary,  36  Gal.  289:  Supreme  Courts, 
oris:inal  Jurisdiction,  47  C^.  205;  Hyatt  v.  Allen,  March  23rd,  1880,5 
Pac.  C.  L.  J.  664. 

Inferior  tribunal,  etc.— Discretion  not  interfered  with,  7  Cal.  276; 
10  Cal.  376;  22  Cal.  34;  28  Cal.  639. 

Corporation— private,  against,  see  When  not  proper,  under  Man- 
damns,  scope  and  function  of,  note  infra. 

Board— see  Supesvisobs,  under  next  note. 

Persons,  official— to  whom  writ  directed:  auditor,  county,  44  CaL 
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§  1087.  The  writ  may  be  eittet  alternative  or  per- 
emptory.  Tbe  altematiTo  nrit  must  state  eeDerall;  the 
allegation  against  the  part7  to  irhom  it  is  directed,  ami 
command  such  party,  munediatety  after  the  receipt  of 
the  mit,  oi  at  some  other  specified  time,  to  do  tho  act 
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required  to  be  performed,  or  to  show  cause  before  the 
court,  at  a  specined  time  and  place,  why  he  has  not  done 
so.  The  peremptory  writ  must  be  in  a  similar  form,  ex- 
cept that  the  words  requiring  the  party  to  show  cause 
why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted. 

Peremptory  writ— without  altematiye,  sec.  1088,  and  note. 

Oomxnand  snob  party— nature  of  directions,  6  Gai.  440;  33  CaL  487. 

§  1088.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  first  issued;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  iirst  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Proof  of  service— on  public  body,  Supreme  Ct.  rule  28. 

Peremptory  writ— without  alternative,  1  CaL  143;  27  Cal.  684. 

§  1089.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  ma<^  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Answer-Miec.  437.  and  notes;  27  Cal.  655. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  of  which 
the  application  for  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argxmieut  until  such  trial  can  be  had, 
and  the  verdict  certilied  to  the  court.  The  question  to  be 
tried  must  be  distinctly  stated  in  the  order  lor  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  Und  for  him. 

Question  to  be  tried-9  Cal.  20:  14  CaL  428;  17  Cal.  476. 

Order  for  trial— form  of,  45  CaL  895. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  anv  valid  oD3ection  to  its  sufficiency,  and 
may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

SoAciency  of  answer— objection  to,  equivalent  to  general  do* 
murrer,  27  CaL  655;  90  Cal.  509;  48  CaL  36. 
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§  1092.  The  motion  for  a  new  trial  most  be  made  in 

the  court  in  which  the  issue  of  fact  is  tried. 

New  txial-f^neTally,  sec.  656,  et  teq.s  in  Supreme  Conrt,  when  orlff- 
Inal  jnriftdiction  exercised,  25  CaL  635. 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within 
five  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica- 
tion for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the^case.    [In  effect  July  1st,  1874.] 

Papers  of  the  applicant— see  Issued  ozr  Affidavit,  sec.  1066». 

§  1095.  If  judgment  be  given  for  the  applicant,  he  may 
recover  the  damages  which  lie  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Jadgment  in  mandamus— extent  of  relief,  27  Cal.  665,  and  compare 
sec.  S60,  and  note:  personal,  when  improper,  see  under  Pbbemptost 
Masdatb,  note  ivfra. 

Damages— sec.  680n. 

Ooats— sees.  1021  et  teq» 

Peremptory  mandate— personal  Judgment  on,  when  Improper,  52 
CaL468. 

§  1096.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  bodv,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

Service  of  summons— sec.  410,  et  seq* 

§  1097.  When  a  peremptorjr  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  of 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has,  without 
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Just  excuse,  refused  or  neglected  to^obey  the  same,  the 
court  may,  upon  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.  In  case  of  persistence  in  a  refusal  of 
obedience,  the  court  may  order  the  party  to  be  impris- 
oned until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the 
writ.    [In  effect  July  1st,  1874. J 

Officers  subject  to  mandamus— see  Fbbsoits,  Official,  sec.  1065ii. 

Attachment  for  non-compliance— when  not  issued,  1  OaL  188. 

Contempt— generally,  see.  1209  et  seq. 
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CHAPTER  m. 
WRIT  OF  PROHIBITION. 

1102.  Prohibition  defined. 

1103.  Wbere  and  when  issued. 

1104.  Writ  may  be  alternative  or  peremptory.   Form  of. 

1105.  Certain  provisions  of  the  preceding  chapter  applicable. 

§  1102.  The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  wliether  exercis- 
ipg  functions  judicial  or  ministerial,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person.  [In  effect  March 
3rd,  1881.] 

Writ,  generally— sec.  fil  n.  Ooxmterpart— 63  Cal.  289.  Mandate- 
sec.  1104  et  teq. 

Arrests  proceedings— 53  CaL  292;  but  not  legislation,  52  GaL  111 :  on 
removal  from  office,  52  GaL  G22. 

Judicial  tribunals— alone  subject  to, 52  Gal.  Ill j  53  Gal.  289;  People  «. 
Election  Conmirs.  March  23rd,  1880, 5  Pac.  G.  L.  J.  245. 

In  ezcess  of  the  jurisdiction— 47  Gal.  81,  584;  Bandy  v.  Bansomet 
Jan.  19th,  1880, 4  Pac.  G.  L.  J.  537;  Gal.  F.  Go.  v.  Halsey,  Mar.  15th,  1880, 
5  Pac.  G.  L.  J.  125;  and  compare  Exobsded  the  Jubibdiotion,  sec. 
1068n.  ' 

§  1103.  It  may  be  issued  by  any  court  except  Police  or 
Justices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  there  is  not  a  plain, 
8i>eedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  is  issued  u|>on  affidavit,  on  the  application  of  the 
person  benelicially  interested. 

Compare— notes  to  sees.  1065, 1066. 

Affidavit,  contents  of— 30  Gal.  244. 

Inferior  tribunal—^  Gal.  Ill,  516. 

§  1104.  The  writ  must  be  either  alternative  or  peremp- 
tory. The  alternative  writ  must  state  generally  the  alle- 
gation against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  speciiied  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and^ 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  wordB  teqniring  the  pi^rty  to  show  cause  why  he 
should  not  be  absolutely  restnuned,  etc.,  must  be  omitted, 
and  a  retam  day  Inserted. 
Oompafg  lec.  10S7,  aad  notes. 

§  1105.  The  provisions  of  the  preceding  chapter,  ex- 
cept of  the  four  first  sections  thereof,  apply  to  this  pro> 
ceeding. 


383  psAcncE  and  apfaals.        §§  llOB-10 


CHAPTER  IV. 

WRITS  OF  REVIEW,  MANDATE,  AND  PRO- 
HIBITION MAT  ISSUE   AND   BE 
HZtARD  AT  CHAMBERS. 

S  1106.  Writs  of  review,  mandatef  and  prohibition  may  issue  and  be 
beard  at  cbambers. 

» 

§  1108.  Writs  of  review,  mandate,  and  prohibition  is- 
sued by  tbe  Supreme  Court,  or  by  a  Superior  Court,  may, 
in  the  discretion  of  the  court  issuing  the  writ,  be  made 
returnable  and  a  hearing  thereon  be  had  at  any  time. 
[In  effect  AprU  15th.  188071 
Powers  of  judges  at  chambera-eecs.  165, 166. 

CHAPTER  V. 
RULES  OF  PRACTICE,  AND  APPEALS. 


1 


1109.  Certain  provisions  of  part  two  applicable. 
lUO.  Same. 


§  1109.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two,  [§§  307-1059]  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title. 

§  1110.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trialB  and  appeals,  l§§  656-663,  and  §§  936-959] 
except  in  so  far  as  they  are  inconsistent  with  the  provi- 
sions of  this  title,  apply  to  the  proceedings  mentioned  in 
this  title. 


S  IXU        comEsTiKa 
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§  1111.  Any  elector  of  a  Mmnty,  city  and  county,  dty, 
OI  of  nay  political  EubdiTisloii  of  eitlier,  may  contest  tbe 
tigbt  of  any  peraon  declaied  elected  to  an  omca  to  b«  ex- 
ercised there  m,  tor  any  of  the  following  causes; 

1.  For  makonduct  on  tlia  part  of  tbe  board  of  judges, 
or  any  member  thereof ; 

2.  When  the  person  whose  right  to  the  office  is  con- 
tested  was  not,  at  the  time  of  tbe  election,  eligible  to 
SQCh  office; 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  bas  oSered  any  such  bribe  or  re- 
viaiA  for  the  purpose  of  procuring  his  election,  or  has 
committed  any  other  offense  against  the  elective  fran- 
chise, deSned  in  title  fonr,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  Iltfa, 
1876.] 

OonteRtoc  eI«eUon»~Oauraap,  title  constmtlanal,  11  C*L  145i 
CODStrnctlon  of  elecCkoi  laws,ai  Cal-ffl:  forms  a  special  caH,£4  CaL 
419:  lDCBllywpllcable,4SCaLa98:  connty  aeats.eleotlon  Ior>iiot  cot- 
ersd,  M  Callue:  24  CU.  419:  nqnlilMs  of  electioa.  etc.,  H  CsL  134. 
Elector, it^Ctl. ^^  ,&'SS?  ^fi!?"^  ileiitd,  leglsiBtar.^gar^iiOTj  lee 
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SUBBiYisiOK  2.   XneUgibility,  effect  of,  13  Cal.  145;  23  Cal.  315. 

SUBDiTiSlOir  8.   Bribexy,  etc.— 27  CaL  655. 

SUBDiYlSlOir  4.   Illegal  votes— 14  Cal.  479;  28  Gal.  124;  34  Cal.  273. 

§  1112.  Ko  irregularity  or  improper  conduct  in  the  pro- 
ceedings of  the  judges,  o;:  any  of  them,  is  such  nialcon- 
duct  as  avoids  an  election,  unless  the  irregularity  or 
improper  conduct  is  such  as  to  procure  the  person  whose 
rignt  to  the  office  is  contested  to  be  declared  elected, 
when  he  had  not  received  the  highest  number  of  legal 
votes. 

Malcondnot  of  judges— as  ground  of  contest,  sec.  Ill,  subd.  1 :  Irreg- 
ularities, etc.,  must  alter  result,  12  CaL  352;  31  Gal.  173;  34  Gal.  273, 635, 

§  1113.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
conduct  on  the  part  of  the  board  of  judges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cannot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township  or  townships 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Malconduct  of  judges— eee  sec.  1112n.  Totonship,  or  precinct,  20  Cal, 
50;  81  Cal.  173;  and  see  YoTnro  Pbeoikots.  sec.  Ili6f». 

§  1114.  Nothing  in  the  fourth  ^ound  of  contest,  speci* 
fied  in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  right 
to  the  office  is  contested,  which,  if  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Compare— irregulau-lties,  etc.,  must  alter  result,  under  Malcon- 
duct ov  Jm>0£S,  sec.  1112n. 

§  1115.  When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  within-  forty 
days  after  the  return  day  of  the  election,  file  with  the 
county  clerk  a  written  statement,  setting  forth  specific- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election  was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested; 

3.  The  office; 

Cons  Civ.  Fboo.— S8. 
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4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the 
■contesting  party,  that  the  matters  and  things  therein  con- 
tained are  true. 

Elector—43  CaL  229. 

Within  forty  days-Sl  CaL  261. 
'  Statement  of  contestant— see  sees.  1116, 1117;  80  CaL  894;  48  CaL  229. 

§  1116.  When  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  tnat 
in  one  or  more  specified  voting  precincts  illegal  votes  were 
given  to  the  person  whose  election  is  contested,  which,  if 
taken  from  hun,  will  reduce  the  number  of  his  legal  votes 
below  the  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office:  out  no  testimony  can  be  received 
of  any  illegal  votes,  unless  the  party  contesting  such  elec- 
tion deliver  to  the  opposite  party,  at  least  tluree  days  be- 
fore such  trial,  a  written  list  of  the  number  of  illegal 
votes,  and  by  whom  given,  which  he  intends  to  prove  on 
i9uch  trial;  and  no  testimony  can  be  received  of  any  ille- 
gal votes  except  such  as  are  specified  in  such  Ust.  [In 
effect  April  15th,  1880.] 

Three  days  before  trial— list  dellTered,  need  of,  80  CaL  888:  oompu- 
tation  of  time.  sec.  12n;  61  Cal.  514. 
Voting  precincts— townships,  before  amdt.  1880. 

§  1117.  No  statement  of  the  £^ounds  of  contest  will 
be  rejected,  nor  the  proceedings  aismissed  by  any  court 
for  want  ot  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

§  1118.  Upon  the  statement  being  filed,  the  county 
clerk  must  mform  the  Saperior  Court  of  the  county 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such 
contested  election.    [In  effect  April  15th,  1880.] 

Special  seMion— term,  before  1880, 24  CaL  453,  and  see  TXBim»  sec 
73fi. 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  whose  right  to  the  office  is  contested,  to  ap- 
pear at  the  time  and  place  specified  in  the  order,  which 
citation  must  be  delivered  to  the  sheriff,  and  served  either 
upon  the  party  in  person,  or,  if  he  cannot  be  found »  bv 
leaving  a  copy  thereof  at  the  house  where  he  last  resided. 
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at  least  fire  days  before  the  time  so  specified.    [In  effect 
April  15th,  1880.] 
Oitation— foim  tanmateiial,  30  Cal.  394. 

§  1120.  The  clerk  most  issue  subpoenas  for  witnesses 
at  the  request  of  either  party,  which  must  be  served  as 
other  sub^nas;  and  the  Superior  Court  shall  have  full 
power  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subpcenaea  to  attend.  [In  effect 
April  15th,  1880.] 

Sabpcenas— issuance,  service,  etc.,  sees.  1985-1997;  also  see  sees.  198^ 
1990:  disobedience,  penalty,  etc.,  sees.  199M992. 
Oompelling  attendance  of  witneases— 6ec.  1993  et  uq, 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  adjourn  from  day  to  day  until  such  trial 
is  ended,  and  may  also  continue  the  trial,  before  its  com- 
mencement, for  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjourn  from  day  to  day— discontinuance  otherwise,  34  Cal.  329,  A35. 
Before  its  oommencexnent— M  CaL  832. 

§  1122.  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of 
law  and  evidence  governing  the  determination  of  Ques- 
tions of  law  and  fact,  so  far  as  the  same  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  the  statement  of 
the  cause  or  causes  of  the  contest  is  insufficient,  or  for 
want  of  prosecution.  After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretionary,  15  Cal.  117. 

After  hearing  the  proofs,  etc.— no  default,  judgment  obtainable  by 
contestant,  34  CaL  686;  burden  on  contestant,  12  CaL  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  highest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

§  1124.  Repealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of  prosecution,  or  the  election  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the 
party  contesting  sucn  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
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annulled  and  set  aside,  judgment  for  costs  must  be  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  oi  the  party  contesting  the  same.  Primarily ^  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  offi- 
cers and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  1880.] 

Oosts— In  special  proceedings,  sees.  1022,  suM.  4, 1024:  generally,  sec. 
1021  et  seq. 

§  1126ii  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  appeal  therefrom  to  the  Supreme  Court,  as  in 
other  cases  of  appeal  thereto  from  the  Superior  Court. 
[In  effect  April  15th,  1880.] 
Appeal  in  contested  election  caseft-^l  GaL  83, 261. 

Appeals  to  Supreme  Oonrt— sec  96S:  appeals  generally,  see.  936 
ttseq. 

New  trial-24  CaL  449, 457. 

§  1127.  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  void,  and  the  office  vacant.  [In  effect 
April  15th,  1880.] 


TITLE  III. 

Of  Snmmary  Proceedings. 

Chaf.     I.    Confession  of  judgment  without  action. 
I  n.    Submitting  a  controversy  without  action. 

m.    Discharge  of    persons   imprisoned   on   civil 
f  process. 

IV.    Summary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[389) 
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CHAPTER  I. 

CONFESSION  OF  JUDGMENT  WTTHOUl 

ACTION.    . 

S  1182.  Judgment  may  be  confessed  for  debt  due  or  contingent  lia- 
bility. 
S  1133.  Statement  in  writing  and  form  thereof. 
I  1134.  Filing  statement  ana  entering  Judgment. 
I  1135.  How,  in  Justices' Courts. 

§1132.  A  judgment  by  confession  may  be  entered 
without  action,  either. for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant,  or  both,  In  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confession— after  action  commenced,  44  Gal.  481: 
statement  for,  sec.  1133  and  note :  attacking  for  fraud,  sec.  1133n. 

Any  court  having  jnrisdictioii-^  CaL  76;  in  Justice's  Court,  sec. 
1135  and  note. 

Statement— signed  by  defendant,  20  Cal.681;  subd.2,8nbJeet4natter 
of  indebtedness.  12  Cal.  143;  18  CaL  576;  37  CaL  828:  Justly  due,  etc.,  28 
Cal.  549;  37  CaL  828. 

Attacking  for  frand-^  Judgment  frctuduient,  lehen,  prima  faeiet 
where  statement  lacks  statutory  fullness,  6  CaL  419:  12  Cal.  143:  18  Cal. 
57(};  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238:  13  Cal.  76:  20 


CaL  681.  Proof » 6  Cal.  422:  12  Cal.  143;  19  Cal.  278;  20  Cal.  6§1 ;  27  Cal.  ^; 
44  CaL  481.  Creditor's  rtghts,  attachment  confers,  6  Cal.  376;  13  Cal.  76 : 
direct  proceedings.  6  Cal.  238;  37  Cal.  828.   Debtor'*  rtVAM,  preference 


permitted,  19  Cal.  278:  impeaching  directly,  6  Cal.  513.    Collateral  im 
peachment,  12  Cal.  128. 

§  1133.  A  Statement  in  writing  must  be  made,  signed 
by  the  defendant,  and  verified  by  his  oath,  to  the  follow- 
ing effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 
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§  1134.  The  statement  must  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a 
judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the 
judgment  indorsed  thereupon,  becomes  the  judgment  roll. 

§  1135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  be  filed 
with  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  clerk,  a  copy  of  the  statement  must 
be  filed  with  it. 

Anthoritf  of  Jastice's  Oonrt  to  enter— aces.  112,  snbd.  6, 889;  anO 
see  8  C9l.  76. 
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CHAPTER  n. 

SIJBBlITTINa  A  CONTROVERSY  WXTHOUT 

ACTION. 

S  1138.  Controversy,  how  submitted  without  action. 
S  1139.  Judgment  on.  as  In  other  cases,  but  without  costs  prior  to  no- 
tice of  trial. 
S  1140.  Judgment  may  be  enforced  or  appealed  trom  as  in  an  action. 

^  1138.  Parties  to  a  question  in  difference,  which 
mi^ht  be  the  subject  of  a  civil  action,  may,  without 
action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submission 
of  the  same  to  any  court  which  would  have  jurisdiction, 
if  an  action  had  been  brought;  but  it  must  appear,  by 
affidavit,  thAt  the  controversy  is  real,  and  the  proceedings 
in  good  faith,  to  determine  the  rights  of  the  parties.  The 
court  must  thereupon  hear  and  determine  thiB  case,  and 
render  judgment  thereon,  as  if  an  action  were  depending. 

Submitting  agreed  case— 22  Cal.  72;  30  Gal.  218;  41  Cal.60.    Affida- 
vit, stipulation  no  substitute  for,  20  Cal.  679.  Judgment,  basis  of,  2U  Cal. 

72. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment-Hsec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if-  it  had  oeen  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Enforcement  of  judgment— sec.  684. 

Appeals— sec.  986  a  uq. 


CHAPTER  ni. 


g  1143.  Aqv  peraou  confined  in  jail  on  an  ezecutjon 
iasued  on  a  judgment  rendered  In  a  civil  action,  must  be 
dlsclmrged  theTefrom  upon  tbe  conditioins  in  thia  cliaptei 
speciflea. 

§  1144.  Snch  person  must  cause  a  notice  in  'vrriting  to 
be  given  to  the  plaintiff,  his  aeent.  or  attorney,  that  at  a 
certain  time  and  place  lie  will  apply  to  a  judge  of  tbe 
Superior  Court  of  the  county  in  which  snch  person  may 
be  coDflned,fDr  the  purpose  of  obtaining  a  discharge  from 
bis  imprisonment.  [In  effect  April  16th,  1880.] 
IToti(»i--aec.  1010  a  uq, 

§  1145.  Such  notice  must  be  served  upon  the  plaiot- 
iS,  his  agent  or  attorney,  one  day  at  least  before  tbe  hear- 
ing of  the  application', 
BerrlcB  of  aotloe— sec.  lois. 

§  1146.  At  tbe  time  and  place  specified  in  the  notice, 
such  uenon  must  be  taken  before  such  judge,  who  must 
bim  under  oath  concerning  bia  estate  and  prop- 


erty and  efCecte,  and  tbe  disposal  thereof,  and  bis  ability 
to  pay  tbe  judgment  for  whiL-hlie  is  committed;  and  such 
judge  may  also  hear  any  other'legal  and  pertinent  e 


pay  tbe  judgment  for  whiL-hlie  is  committed;  and  si 
,_dge  may  also  hear  any  other'legal  and  pertinent  e.. 
dence  that  may  be  produced  by  tbe  debtor  or  the  creditor. 


g  1147,  The  plaintifC  in  the  ectloa  may,  upon  sucb  e:_ 
amiuation,  propose  to  the  prisoner  any  interrogatories 
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Eertinent  to  the  inquiry;  and  they  must,  if  reauired  by 
im,  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
that  the  prisoner  is  entitled  to  his  discharge,  ne  must  ad- 
minister to  him  the  following  oath,  to  wit:  "I, , 

do  solemnly  swear  that  I  have  not  any  estate,  real  or  per- 
sonal, to  the  amount  of  fifty  dollars,  except  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  I 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors : 
so  help  me  God." 

Order  of  discharge—appeal  from,  35  GaL  696. 

§  1149.  After  administering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  officer,  upon  the  service  of  8u<m  order,  must 
discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  judge  does  not  discharge  the  prisoner, 
he  may  apply  for  his  discharge  at  the  end  of  every  suc- 
ceeding ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  for- 
ever exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which 
may  then  or  at  any  time  afterward  belong  to  him,  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

§  1153.  The  plaintiff  in  the  action  may  at  any  time 
order  the  prisoner  to  be  discharged,  and  lie  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

§  1154.  Whenever  a  person  is  committed  to  jail  on  an 
execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorfiey,  must  advance 
to  the  jailer,  on  such  commitment,  sufficient  money  for 
the  support  of  the  prisoner  f  qr  one  week,  and  must  make 
the  like  advance  for  every  successive  week  of  his  impris- 
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onment,  and  in  case  of  failure  to  do  so,  the  Jailer  must 
forthwith  discharge  such  prisoner  from  custody ;  and  such 
discliarge  has  the  same  effect  as  if  made  by  order  of  the 
creditor 
Advance  to  the  jailer^credit  permissible,  50  Cal.  306. 


» 


t 
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CHAPTER  IV. 

BUMMAR?  PROCEEDINGS  FOR  OBTAININa 

POSSESSION  OF  REAL  PROPERTY 

IN  CERTAIN  CASES. 

1159.  Forcible  entrv  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  Coonty  Courts  have  Jurisdiction. 

1164.  Parties  defendant. 
,  1165.  Parties  generally.  . 
S  1168.  Complaint.  Juage  to  fix  day  for  appearance  of  defendant  ana 

summons. 
%  1167.  Summons,  form  and  service  of. 
S  1168.  Arrest. 
1169.  Judgment  by  default. 
.  1170.  Defendant  may  appear,  etc. 

1171.  Trial  by  Jury. 

1172.  Showing  required  of  plaintiff  in  forcible  entry  or  detainer.  Of 
defendant. 

ill73.  Complaint  must  be  amended  in  certain  cases. 
1 174.  Verdict  and  Judgment. 
1175.  Verification  of  complaint  and  answer. 
§  1176.  Effect  of  an  appeal  upon  the  Judgment. 

I  1177.  Rules  of  practice. 

§  1178.  Appeals,  now  taken,  etc. 

S  1179.  Relief  against  forfeiture  of  lease. 

§  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
eitlier — 

1.  By  breaking  open  doors,  windows,  or  other  parts  of 
a  house,  or  by  any  kind  of  violence  or  circumsliance  of 
terror,  enters  upon  or  into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the 
party  in  possession. 

Forcible  entry  and  detainer— Scope  cf  ttcUttte,  Code,  reconstruction 
of,  49  Cal.  273:  smnmary  remedy,  5  Cal.  113;  12  Cal.  500:  grounds  of 
action,  9  Cai.  47:  trespass  not  enough,  5  Cal.  156:  29CaL  214:  force  as 
element  of,  0  Cal.  47,  and  see  note  infra :  title  not  triable,  see  sec.  1172n : 
proof  required,  sec.  1172:  possession,  sec.  1172}». 

Forcible  entry— requisites,  23  Cal.  379;  28  CaL  527;  29  CaL  214 :  parties 
plaintlfF,  sec.  1165.  note:  parties  defendant,  sees.  1164  and  note,  1165: 
force  as  element,  see  it^fra, 

SnBDFTisioir  1.  Violence,  etc.— see  Fobos,  in  entry,  note  iitfra. 

SUBDIVISION  2.   Force— in  entry,  5  CaL  63:  23  Cal.  375;  23  Cal.  54; 

II  CaL  122;  32  CaL  340;  38  Cal.  693;  39  Cal.  23;  42  Cal,  152:  in  ouster,  5  CaL 


I 

J 
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63;  6  Cal.  63;  1ft  CaL  223;  23  Cal.  413;  29  Cal.  214;  32  Cal.^0;  38  CaL693: 
53Cal.677.  »,  » 


Party  in  possession— see  Possession,  sec.  I172n.    '    -    - 

§  1160.  Every  person  is  guilty  of  a  forcible  detainer 
who  either — 

1.  By  force,  or  by  menaces  and  threats  of  violence,  un- 
lawfully holds  and  keeps  the  possession  of  any  real  prop- 
erty, wli ether  the  same  was  acquked  peaceably  or  other- 
wise; or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occupant  of  any  lands,  unlawfully  enters  upon  real  prop- 
erty, and  who,  after  demand  made  for  the  surrender 
thereof,  for  the  period  of  five  days  refuses  to  surrender 
the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of 
this  subdivision,  is  one  who,  within  five  days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer— wbat  constitutes,  24  Gal.  317;  29  GaLS77;  45  Cal. 
097;  fiO  CaL  315. 

ELEMENTS  OF  FOBOIBLE  DBTAINEB. 

SUBBTVisioiT  I.  Force— menaces,  threats  In  entry  and  ouster,  see 
sec.  1159n:  in  detainer, 9  Cal.  46:  24  Cal.  S17;  28  Cal.  527:  29  Cal.  577;  31 
Cal.  122;  38  Cal.  677;  39  Cal.  660.  Acquired  peaceably— /mma/eHo^ 
iohether,  45  Cal.  587 ;  53  Cal.  667. 

Subdivision  2.  Unlawfully  enters— 9  Cal.  48;  27  Cal.  505;  28  Cal. 
187, 632:  29*  Cal.  220:  38  Cal.  410:  41  Gal.  242;  43  Cal.  597, 673;  48  Cal.  361. 
After  demand— 9  Gai.  40 ;  24  Cal.  317 ;  37  Cal.  154 ;  38  Gal.  676.  Occupant, 
possession  of— see  Possession,  sec.  1172»;  38  Cal.  410;  41  Cal.  630;  51 
CaL  532, 541. 

§  1161.  A  tenant  of  real  property,  for  a  term  less  than 
life,  is  guiltv  of  unlawful  detainer— 

1.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  of  thd  property,  or  any  i)art  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  him,  without 
the  neVmission  of  his  landlord,  or  the  successor  in  estate  oj 
his  landlord,  if  any  there  be ;  but  in  case  of  a  tenancy  at 
will,  it  must  first  be  terminated  by  notice,  as  prescribed 
in  the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by 
subtenant,  without  permission  of  his  landlord,  or  the  suC" 
cesser  in  estate  of  his  landlord,  if  any  there  be,  after  default 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  i>roperty  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  subtenant  in 

CoDB  Civ.  Pboo.— 84. 
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actual  occupation  of  the  premises,  also  upon  such  sub- 
tenant. Such  notice  may  be  served  at  any  time  within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  agricultural  lands,  -where  the  tenant  has  held 
oV'er  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  quit  by  the  landlord,  or  the  succeg" 
8or  in  estate  of  hU  landlord,  if  any  there  he,  he  shall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or 
the  successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  durins  said  year,  and  such  holding  over  for  the 
period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  including  any  covenant  not  to 
assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and 
three  days'  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the 
property,  shall  have  been  served  upon  him,  and  if  tliere 
DC  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.  Within  three  days  after  the  ser- 
vice of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture;*  [m^ovided,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterward 
be  performed,  then  no  notice,  as  last  prescribed  herein, 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
the  performance  of  the  violated  covenant  or  conditions  of 
the  lease.]  A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  coapter,  to  obtain  possession  of 
the  premises  let  to  au  under-tenant,  in  case  of  his  unlaw- 
ful aetention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant,   assigning  or  subletting,  or 

*  Two  bills  amending  S 1161,  Senate  bills  442  and  665.  were  passed  at 
the  twen^-second  session,  both  of  which  were  to  take  effect  imme- 
diately. They  were  both  api>roTed  on  the  same  day,  April  1st,  1878. 
We  have  consolidated  the  two  laws,  italicizing  the  words  of  bill  No. 
442  not  In  bill  No.  665,  and  incorporating  in  [brackets^  the  only  words 
of  bill  No.  665  not  in  No.  442.  Beading  the  section  as  printed,  and 
omitting  words  within  the  brackets,  will  give  the  law  as  enacted  by 
bill  No.  442.  Omitting  the  italics  and  Inclading  the  brackets  wiU  give 
that  of  biU  No.  665. 
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committing  waste  upon  the  demised  premises,  contrary  to  the 
covenants  of  his  lease,  thereby  terminatss  the  lease,  and  the 
landlord,  or  his  successor  in  estate,  shall,  upon  service  of  three 
days'  notice  to  quit,  upon  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  possession  of  such  demised  prem- 
ises  under  the  provisions  of  this  act.  [Approved  April  1st, 
1878.    In  effect  immediately.] 

UNLAWFUL  DETAINER. 

Landlord  and  tenant,  conventional  relation  of— what  constitutes, 
25  Cal.  63:  37  Cal.  502:  28  Cal.  224:  successor  in  estate  of  laiiaionl, 
see  28  Cal.  169;  essential  to  action,  21  Cal.  316;  23  Cal.  521;  28  Cal. 
224;  29  Cal.  661;  33  Cal.  401;  34  Cal.  265;  36  Cal.  903;  43  Gal.  299:  cessation 
of.  28  Cal.  224;  83  Cal.  401;  36  Cal.  303;  47  Cal.  180;  48  Cal.  639:  prevents 
trial  of  title,  see  sec.  1172n:  teiuuit's  estoppel,'see  under  DwEifSB, 
sec.  1172n. 

SXTBDivisiON  I.  Holding  over— G^en«ra;/l^,  essential  element,  4 
Cal.  176.  A/ter  expiration  of  term,  demand  and  notice,  4  Cal.  208;  6 
Cal.  189;  49  Cal.  Uf:  tenant  at  sufferance,  25  Cal.  31:  38  Cal.  563;  39  Cal. 
585.  Tenancy  at  mil,  notice  terminating.  Civil  Code,  sees.  789-791. 793; 
44  Cal.  236;  51  Cal.  181. 

Subdivision  2.  Non-payment  oi  rent— demand,  3  Cal.  273;  16  Cal. 
88;  40  Cal.  384:  tender, 41  Cal. 360:  forfeitures  Cal.  273;  16  Cal.  88;  25 
Cal.  394;  41  Cal.  432;  50  Cal.  3:  subtenant,  23  Cal.  227. 

Subdivisions  3  and  4.  Breach  of  other  covenants— form  of  no- 
tice. 62  Cal.  471.  * 

§  1162.  The  notices  required  by  the  preceding  section 
may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally ;  or, 

2.  It  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some 
person  of  suitable  age  and  discretion  at  either  place,  and 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  his  place  of  residence;  or, 

3.  Ii  sucli  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person'of  suitable  age  or  discretion  tliere 
cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per- 
son there  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  prdperty  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner.  [In 
effect  July  1st,  1874.] 

§  1163.  The  Superior  Court  of  the  county  In  whicli  tlie 
property,  or  some  part  of  it,  is  situated,  shall  have  juris- 
diction of  proceedings  under  this  chapter;  provided,  that 
Justices'  Courts,  within  their  respective  townships,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  the  Superior  Courts  in  cases  of  forcible  entry 
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and  detainer,  when  the  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  when  the  whole 
amount  of  damages  claimed  does  not  exceed  two  hund- 
red dollars.    [In  effect  March  9th,  1880.] 

Superior  Ooort  -of  connty— former  Jurisdiction  of  County  Court, 
held  constitutional,  28  Cal.  118;  30  Cal.  573;  31  Cal.  122;  42  Cal.  324. 

Ooncorrent  jurisdiction  of  Justices'  Court— sec.  113,  subd.  I,  and 
notes:  jurisdiction  under  former  statute,  before  Code,  2  CaL  358;  6C;il. 
63, 161, 447;  20  Cal.  282;  23  Cal.  375. 

§  1164,  No  person  other  than  the  tenant  of  the  prem- 
'  ises,  and  subtenant,  if  there  be  one,  in  the  actual  occu- 
pation of  the  premises,  need  be  made  parties  defendant 
m  the  proceeding,  nor  shall  any  proceeding  abate,  nor 
the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  per- 
sons who  might  have  been  made  parties  defendant;  but 
when  it  appears  that  any  of  the  parties  served  with  proc- 
ess or  appearing  in  the  proceeding  are  guilty  of  the  of- 
fense charged,  judgment  must  be  rendered  against  him. 
In  case  a  married  woman  be  a  tenant  or  a  subtenant,  her 
coverture  shall  constitute  no  defense;  but  in  case  her 
husband  be  not  joined,  or  unless  she  be  doing  business  as 
a  sole  trader,  an  execution  issued  upon  a  personal  judg- 
ment against  her  can  only  be  enforced  against  property 
on  the  premises  at  the  commencement  of  the  action.  [In 
effect  J  uly  1st,  1874.] 

Parties  defendant— 19  Cal.  374;  20  Cal.  48;  29  Cal.  214:  married 
woman,  20  Cal.  282;  39  Cal.  287. 

'Parties  plaintiff— and  generally,  sec.  1165,  and  note. 

§  1165.  Except  as  provided  in  the  preceding  section, 
the  provisions  of  part  two  of  this  Code,  relating  to  parties 
to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintiff-r5  QO.  113;  8  Cal.  499;  27  Cal.  502;  29  Cal.  168;  31  Cal. 
333;  36  Cal.  303 :  agents  as,  16  Cal.  107 ;  20  Cal.  43:  cotenants  as,  3  Cal.  59: 
45  Cad.  435:  generally,  see  Possxssioir,  sec.  1172n. 

Parties  defendant— sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be 
in  writing,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
taintv,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  de- 
tainer, and  claim  damages  therefor.  In  case  the  unlaw^ 
f  ul  detainer  charged  be  after  default  in  the  payment  of 
rent,  the  complaint  must  state  the  amount  of  such  rent. 
Upon  filing  tne  complaint,  a  summons  must  be  issued 
thereon  as  in  other  cases,  returnable  at  a  day  designated 
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tberein,  which  ghall  not  be  less  than  three  days  nor  more 
than  twehre  days  from  its  date,  except  in^^ses  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
the  court,  or  a  judge  or  justice  thereof,  may  order  that  the 
summons  be  maoe  returnable  at  such  time  as  may  be 
deemed  proper,  and  the  summons  shall  specify  the  return 
day  so  fixed.    [In  effect  March  Oth,  1880.J 

Complaint,  sufficiency  of— 9  Cal.46;  10  Cal.  107;  23  Cal.52P;  27  Cal. 
375;  28  Cal.  170;  ^  €al.  642.  Uniting  causes  of  action,  15  Cal.  315;  28  Cal. 
527;  31  Cal.  122;  32  Cal.  340:  38  Cal.  410:  40  CaL  351,484;  4(5  Cal.  27(>.  De- 
scription Off  premises,  A  Cal.  282;  16  Cal.  73;  28  Cal.  170.  Force,  see  sec. 
1 159,  subd.  2n,  and  1 160,  subd.  In.  Damages,  sec.  1 174 ;  17  Cal.  567 ;  21  Cal. 
56.    Verification,  sec.  1175.    Generally,  see  sec.  426,  and  notes. 

Samxnona— sec.  1167. 

§  1X67.  The  summons  must  state  the  paities  to  the 
proceeding,  the  court  in  which  the  same  is  brought,  the 
nature  of  the  action,  in  concise  terms,  and  the  relief 
sought,  and  also  tlie  return  day,  and  must  notify  the  de- 
fenaant  to  appear  and  answer  within  the  time  designated, 
or  that  the  relief  sought  will  be  taken  against  him.  The 
summons  must  be  directed  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
therein,  and  must  be  served  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  the  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    [In  effect  March  9th,  1880.] 

Oontents  of  summons— If  defective,  how  waived,  41  Cal.  242. 

Service  of  summons— herein,  before  Code,  50  CaL  185:  in  civil 
actions,  sec.  406  et  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio* 
lence,  in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.  [In  effect  March  9th,  1880.] 
Arrest— generally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
appear  and  defend,  the  court  must  enter  his  default,  and 
render  jud^nent  in  favor  of  the  plaintiff,  as  prayed  tot  in 
the  complaint. 

Judgment  by  default-generally,  sec.  585. 

§  1170.  On  or  before  the  day  fixed  for  his  appearance, 
the  defendant  may  appear  and  answer  or  demur. 
Appearance--generally,  sec.  1014,  and  notes. 


F.  Dpble,  n  CaL  n 


■  Hi.  iniiiflcimiialiil,3a<M.lWi 
CO  late,  Bplera  v.  Diume,  Feb,  IGlh. 
aec.11-5.   ■'Ord™ur,"jaCal.M0. 


iBua  of  fact  is  pro: 
by  a  jury,  unlesa 


the  same  manner  aa  other  trial  Juries  iu  .„> ._ 

wliicb  tbe  actioa  is  peuding,  [Id  effect  Marcb  9tb,  1B80.] 
Trial brjiu7-saC3.aiW-«3Bi  lisueof  ract,9ec.GMf(ii^..-  mlver,Bec. 

JiutlceB'  Oonns-lrUUs  In,  aecs.  «n-»ai. 
Formatian  of  the  jmy— aecB.  WO-fiM. 

§  1172.  On  the  trial  oE  any  proceeding  for  any  forcible 
entry  or  forcible  detainer,  tbe  plaintiff  sball  only  lie  rc- 

Suiied  to  Bbow,  in  addition  to  the  forcible  entry  or  forci- 
lu  detainer  complained  of,  that  lie  wiia  pitaceably  in  tbe 
actual  poaseasion  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  ut  the  time  of  tlio  forcible  de- 
tainer. The  defendant  may  abow  in  hia  defenae,  that  ho 
or  bis  anceatorB,  or  tbose  whose  interest  in  sueh  premises 
he  claims,  bave  been  in  tbe  quiet  poaseaaloa  thereof  fur 
the  space  of  one  allele  year  together  next  before  the 
commencement  of  the  proceedinga,  and  tliat  Lis  interest 
therein  is  not  then  ended  ordetermined;  and  sach  abow- 
ing  is  a  bar  to  tbe  proceedings. 

Tills  not  trlablB~]3  Cal.  MO;  21  CaL  Klj  29  Gal.  l»i  91  CaL  IMi  tO 
Cal.-iaH;  IfiCal.Mi  buUes3SCa].Ul». 

1. 113;  2!  Cal. 


-SP'S 


iTidsnos  of-.-K>  maintain  torclble  entry  and  de 


Deffoso— In  answer,  mo.  UlOn;  la  eTldencfl,  »«e  ilefendaat's  sboiv- 
iDg:  year's  quiet  possessloa,  ts  Cal.  :99:  darenilant's  aliowinx,  SI  Cnl. 
MS:  ajCal.SHl:  :stlal.31;  Si  Cal.ziia;  wCai.MS.Mi;  avcai.sJ:  UCnl. 
1  i;  4t  CaL  18d;  ts  CaL  eM;  teiiaal'g  estoppel,  see.  1963.  eubd.  4,  tud 
note;  seal.  193;  21CaL3UI;  2SCal.  lUH;  lOCaLllli;  43  Cal.  299. 

§  1173.  when,  upon  the  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  that  the  defend- 
ant baa  been  guilty  of  either  a  forcible  entry  or  a  forcible 
detainer,  and  other  than  tbe  offenae  charged  in  tho  com- 
plaint, tuejudgemitst  order  that  aucb  complaint  be  forth- 
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with  amended  to  conform  to  sach  proofs.  Such  amend- 
ment must  be  without  any  imposition  of  terms.  No 
continuance  must  be  permitted  upon  account  of  such 
amendment,  unless  the  defendant,  by  affidavit  filed, 
shows  to  the  satisfaction  of  the  court  good  cause  there- 
for. 

Amendment— of  complaint  herein,  32  Cal.  840;  88  Cal.  410;  generally, 
sec. 473». 

Gontinnance— generally,  seg.  fiSS  and  notes. 

§  1174.  If,  upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  the  finding  of  the  court 
be  in  favor  of  the  plaintiff  and  against  the  defendant, 
judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises; and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neelect  or  failure  to  perform  the  conditions  or  cove- 
nants 01  the  lease  or  agreement  under  which  the  property 
is  held,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  also  declare  the  forfeiture  of  such  lease  or 
agreement.  The  jury,  or  the  court,  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  aamages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  alleged  in  the  complaint 
and  j^roved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  allejged  unlawful  detainer  be  after  default  in 
the  payment  oi  rent;  and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  of  the  forcible  entry,  or  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
AVhen  the  proceeding  is  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  eicpiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
sion of  the  premises.  In  all  other  cases  the  judgment  may 
be  enforced  immediately.    [In  effect  July  1st,  1874.] 

Verdict  of  the  jury— ivbat  it  decides,  10  Cal.  211 ;  96  Cal.  S60. 

Jndgment— scope  of,  6  CaL  148. 


§§  1175-9  8UMMABY  PBOGEEDINGS.  40i 

Bestitation  of  the  preznius— enforeemoit  of  Trrit,  etc.,  Me.  &*»;  6 
Cal.  148;  10  Cal.  211;  Id  CaL  374;  33  Cal.  402;  39  Cal.  287;  46  Cal.  270, 279. 

Forfeitore— relief  fr(Hn,  sec.  1179. 

DamageB— Extent  of,  17  Gal.  566;  28  Cal.  527;  31  Gal.  467;  33  Cal.  401; 
38  Cal.  620.  Rent  duCy  amoimt  of.  20  Cal.  282;  21  Cal.  55;  27  Cal.  565:  40 
Gal.  246.  Trebling,  BQC.  735;  4  Cal.  412;  6  Gal.  63, 161;  15  Gal.  149;  23  Gal. 
375 ;  25  Gal.  262 ;  33  Cal.  401. 

§  1175.  The  complaint  and  answer  must  be  verified. 
Verification  of  pleadings— sec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  the  judgment,  unless  the  judge  or 
justice  before  whom  the  same  was  rendered  so  directs. 
[In  effect  March  9th,  1880.] 

§  1177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Code,  are  applicable  to, 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— generally,  sees.  S46, 949,  and  notes. 

§  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

P  1179.  The  court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  thirty  days  after  the  forfeiture  is  declared 
by  the  judgment  of  the  court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified 
by  the  applicant.  Notice  of  the  application,  with  a  copy 
of  tlie  petition,  must  be  served  on  the  plaintiff  in  toe 

J'lidgmeut,  who  may  appear  and  contest  the  application. 
n  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due,  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  March  9th,  1880.] 


TITLE  IV. 

Of  the  Enforcement  of  Liens. 

Chap.     I.    Liens  in  general. 

II.    Liens  of   mechanics  and   others  upon   real 

property, 
in.    Certain  lions  for  salaries  and  wages. 
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CHAPTER  I. 
LIENS  IN  GENERAL. 

S  1180.  Definition  of  lien. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  prop- 
erty, by  which  it  is  made  security  for  the  periormauce  of 
an  act. 

Lien,  definition  of— CivU  Code,  sec.  2872. 

PrioAty  of  li^s-Civll  Code,  sec.  2897. 

CHAPTER  n. 

LIENS   OF  MECHANICS   AND   OTHERS 
UPON  REAL  PROPERTY. 

S  1183.  What  laborers,  contractors,  etc.,  may  have  liens  upon. 
S  1184.  Liens  for  grading  and  filling  lots  and  streets. 
S  1185.  What  interest  in  the  land  subject  to  the  lien. 
§  1186.  Effect  of  Hens. 

§  1 187.  Claim  of  lieu  to  be  filed  in  recorder's  office. 
§  118S.  Lien  upon  two  or  more  pieces  of  property.   Amount  due  from 
eacli  to  be  designated. 

1189.  Claim  to  be  recorded.    Fees  of  recorder. 

1190.  Time  of  continuance  of  Hen. 

1191.  Service  of  summons  by  publication. 

1192.  Subcontractors,  who  are,  and  When  paid  out  of  proceeds  of 
sale. 

1 193    Costs 

1194*.  Court  to  declare  rank  of  liens. 

1 195.  Execution  for  deficit. 

1 196.  Actions  for  separate  liens  may  be  joined,  when  and  how. 

1 197.  Lien  does  not  Impair  right  to  proceed  for  recovery  of  the  debt. 
I  1198.  Rules  of  practice. 

S  1199.  New  trials  and  appeals. 

§  1183.  Mechanics,  material-men,  artisans,  architects, 
and  laborers  of  every  class  performing  labor  upon  or  fur- 
nishing material  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  mining  claim,  building,  wharf,  bridge, 
ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  railroad, 
'vi'agon  road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  thev  have  bestowed  labor  or  fur- 
nished material  for  the  value  of  such  labor  done  and  ma- 
terial furnished.  This  liefl  shall  not  be  affected  by  tlie 
fact  tbat  no  money  is  due,  or  to  become  due,  on  any  con- 
tract made  by  the  owner  with  any  other  party.  [In  effect 
April  15th,  IbSO.] 
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Mechanics'  lien  law— constitntlonal  proYision  for,  see  Const.  CaL 


Mechanics'  lien— nature  of,  7  Cal.  389:  amount  of,  before  amdt.  1880, 
27  Cal.  088;  29  Cal.  283;  S6  Cal.  293,  and  see  OnioiKAL  CONTAAOT,  sec. 
1193». 

Persons  entitled  to  lien  on  property— parties  performing  labor, 
sec.  1184:  40  Cal.  185:  parties  furnishing  material,  2  Cal.  90,  489:  3  Cal. 
64;  ft  Cal.  240;  23  Cal.  ^;  48  CaL  175:  generaUy,2  Cal.  489;  6  Cfal.  495, 
and  see  sec.  1194. 

Alteration— or  repair,  21  CaL  80;  49  CaL  109. 

Agent  of  owner— constructive,  before  amdt.  1880. 49  CaL  187;  Hooi)- 
er  v? Flood,  Feb.  28tb,  1880,  ft  Pac.  C.  L.  J.'  30. 

Lien  not  affected— though  nothing  due  on  original  contract,  amdt. 
1880;  previously  held  otherwise,  see  Obigiital  CONTKAOT.sec.  Ii93n. 

§  1184.  Any  person  who,  at  the  request  of  the  owner 
of  any  lot  in  any  incorporated  city  or  town,  grades,  fills 
in  or  otherwise  improves  the  same,  or  the  street  in  rront 
of  or  adjoining  the  same,  has  a  lien  upon  such  lot  for  his 
work  done  ana  materials  furnished. 

§  1185.  The  land  upon  which  any  building,  improve^ 
ment,  or  structure  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof,  to 
be  determined  by  the  court  on  rendering  judgment,  is 
also  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  structure  to  be  constructed,  altered  or 
repaired;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  subr 
ject  to  such  lien.    [In  effect  July  1st,  1874.] 

Convenient  space— 23  Cal.  206:  determined  by  the  court.  Green  o.' 
Chandler,  April  22nd,  1880,  A  Pac.  C.  L.  J.  887. 
Less  than  a  fee— 49  CaL : 


§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  incumbrance  which 
may  have  attached  subsequent  to  the  time  when  the 
building,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be  furnished ; 
also,  to  any  lien,  mortgage,  or  other  incumbrance  of 
which  the  lien-holder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement,  or  struct- 
ure was  commenced,  work  done,  or  the  materials  were 
commenced  to  be  furnished. 

Subsequent  incumbrance— 4  CaL  283;  6  Cal.  402;  7  CaL  576;  9  CaL 
119;  10  CaL  547;  13  CaL  54;  14  CaL  247;  18  CaL  870:  89  OaL  116. 
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Oomxnencement  of  work,  etc.— 7  CaL  358. 575;  13  Cal.  54;  23  CaL208, 
522;  44  Cal.  519. 

§  1187.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person, 
save  the  original  contractor,  claiming  the  benefit  of  this 
ohapter,  must,  within  thirty  days  after  the  completion  of 
any  building,  improvement,  or  structure,  or  after  the 
completion  of  the  alteration  or  repair  thereof,  or  the  per- 
formance of  any  labor  in  a  mining  claim,  file  for  record 
with  the  county  recorder  of  the  county  in  which  such 
pro|)erty,  or  some  part  thereof,  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  ail 
just  credits  and  offsets,  with  the  name  of  the  owner  or 
reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  furnished 
the  materials,  with  a  statement  of  the  terms,  time  given, 
and  conditions  of  his  contract,  and  also  a  description  of 
the  property  to  be  charged  with  the  lien,  sufficient  for 
identiiication,  which  claim  must  be  veriiied  by  the  oath 
of  himself,  or  of  some  other  person.  [In  effect  May  29th, 
1874.] 

Strict  constniction— 29  Cal.  283;  45  Cal.  262;  4G  Cal.  637;  Hooper  v. 
Flood,  Feb.  28tb,  1880, 6  Pac.  C.  L.  J.  30. 

Filling  claim  for  record— 1  Cal.  183:  not  successive  liens,  44  Cal.  18. 

Ootttents  of  claim-^SttOement  of  demandttoo  mticb,  44  Cal.  519:  on 
several  structures,  sec.  1188:  Items  unnecessary,  11  Cal.  41;  16  Cal.  140; 
47  Cal.  128;  29  Cal.  283.  Credits  and  t^sets,  29  Cal.  283;  39  Cal.  116. 
Nameqfoumer,  etc.,  43  Cal.  515;  49  Cal.  336;  Hooi>er  v.  Flood,  Feb.  28th, 
1880, 6  Pac.  C.  L.  J.  30.  Jfame  of  employ er,  etc.^  23  Cal.  208;  45  Cal.  262; 
46  Cal.  637;  49  Cal.  836.  Terms  of  contract,  etc..  Hooper  v.  Flood,  Feb. 
28tb,  1880, 5  Pac.  C.  L.  J.  30.  Description  of  tJie  property,  2  CaL  60 ;  8  Cal. 
144;  15  CaL 507;  23  Cal.  208. 

Verification  of  claim— sec.  446;  43  Cal.  515. 

§  1188.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildings,  mining  claims,  or  other  im- 
provements owned  by  the  same  person,  the  person  filing 
such  claim  must,  at  the  same  time,  designate  the  amount 
dne  to  him  on  each  of  such  buildings,  mining  claims,  or 
other  improvements,  otherwise  the  lien  of  such  claim  is 
postponed  to  other  liens.  The  lien  of  such  claimant  does 
not  extend  beyond  the  amount  designated,  as  against 
other  creditors  having  liens  by  judgment,  mortgage,  or 
otherwise,  upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same  are  situated . 

Decree— 23  CaL  208. 

§  1189.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  conveyances  are  required  by 
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law  to  be  indexed,  and  for  which  he  may  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
indtrnments. 

§  1190.  Ko  lien  provided  for  in  this  chapter  binds  any 
building,  mining  claim,  improvement,  or  structure,  for  a 
longer  period  than  ninety  days  after  the  same  has  been 
filed,  unless  proceedings  be  commenced  in  a  proper  court 
within  that  time  to  enforce  the  same;  or,  if  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such 
credit;  but  no  lien  continues  in  force  for  a  longer  time 
than  two  years  from  the  time  the  work  is  completed,  by 
any  agreement  to  give  credit. 

Ninety  days— 10  Cal.  37^. 

Ooort  proceedings  commenoed— personal  action,  sec.  1197:  parties 
10  Cal.  547;  45  Cal.  2ti2:  intervention,  sec.  387;  H  Cal.  127, 165. 

§  1191.  If  service  of  summons  be  made  by  publication, 
the  time  of  publication,  where  the  defendant  resides  out 
of  or  is  absent  from  the  State,  or  for  any  other  cause  can« 
not  be  served  personally,  need  be  but  once  a  week  for 
four  successive  weeks. 

Senrico  of  summons  by  pnblication-HBecs.  412, 413. 

§  1192.  Every  buUding  or  other  improvement  men- 
tioned in  section  one  thousand  one  hundred  and  eighty- 
three  of  this  Code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instance  of  such  owner  or  person  having  or  claiming 
any  interest  therein,  and  the  interest  owned  or  claimed 
shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  this  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  withm  three  days 
after  he  shall  have  obtained  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  posting  a  notice  in  writing  to 
the  effect,  in  some  conspicuous  place  upon  said  land,  or 
upon  the  building  or  other  improvement  situated  thereon. 
[In  effect  May  29th,  1874.] 

Constraction  of  section— 41  CaL  583;  49  Gal.  336;  51  Cal.  423. 
ConstmctlTe,  instance  of  owner— 41  Cal.  583;  49  Cal.  109. 

§  1193.  The  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  such  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  de- 
ducting all  claims  of  other  parties  for  work  done  and 
materials  furnished,  as  aforesaid;  and  in  all  cases  where 

Code  Civ.  Pboc— 83. 
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a  lien  shall  be  filed,  under  this  chapter,  for  work  done  ox 
materials  famished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  such  action,  the  owner  may  with- 
hold from  the  contractor  the  amount  of  monpy  for  which 
lien  is  filed;  and  in  case  of  judgment  against  the  owner 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment 
and  costs,  and  if  the  amount  of  such  judgment  ana  costs 
Bhd.ll  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
the  contract  price,  and  for  which  the  contractor  was  orig- 
inally the  party  liable.    [In  effect  May  29th,  1874.] 

Original  contract— £<A>re  amdi.  1880:  controls  liens  of  contractors' 
employees,  23  Cal.  566;  27  Cal.  588:  88  CaL  298:  88  CaL  856:  and  iMiIance 
due  on,  limits  their  liens.  16  Cal.  127;  81  Cal.  233;  49  CaL  185;  51  Cal.  423; 
Dingley  v.  Greene,  March  15tli,  1880,6  Pac.  C.  L.  J.  149:  where  abandon- 
ment by  contractor,  31  Cal.  233;  86Citl.293;  88  CaL  856;  48  Cal.  478:  own- 
er's defenses,  29  Cal.  283:  48  Cal.  478:  release  of  contraotois'  surety,  49 
Cal.  131 :  under  €tmdt.  1880,  see  sec.  1188. 

§  1194.  In  every  case  in  which  different  liens  are  as- 
serted against  any  property,  the  court  in  the  judgment 
must  declare  the  rank  of  each  lien  or  class  of  liens,  which 
shall  be  in  the  following  order,  viz :  1st.  All  persons  other 
than  the  original  contractors  and  subcontractors;  2nd. 
The  subcontractors;  3rd.  The  original  contractors.  And 
the  proceeds  of  the  sale  of  the  property  must  be  applied 
to  each  lien  or  class  of  liens  in  the  order  of  its  rank;  and 
whenever,  on  the  sale  of  the  property  subject  to  the  lien, 
there  is  a  deficiency  of  proceeds,  judgment  may  be  dock- 
eted for  the  deficiency  in  like  manner  and  with  like  effect 
as  in  actions  for  the  loreclosure  of  mortoages.  [In  effect 
May  29th,  1874.] 

Preference— from  priority,  18  CaL  370. 

Classes  of  VLexM—Oenenxlly,  6  Cal.  295.  CantractoTt  7  CaL  575;  27  CaL 
588.  Subcontractor,  7  CaL  358;  16  Cal.  126;  29  CaL  283:  36  Cal.  623.  Mato- 
riaUmanf  see  contractor,  snbcontractor,  and 3  Csl.  64:  5  Cal.  240:  16  CaL 
136:  21  Cal.  80:  23  CaL  208:  29  CaL  283;  31  CaL  233;  33  CaL497;  44  Cal.  519. 
Laborers,  27  CaL  588;  33  Cal.  497. 

Jndgment  for  deficiency— 44  Cal.  509;  49  CaL  836:  as  In  foreclosure 
of  mortgages,  sec.  726». 

^  1195.  Any  number  of  persons  claiming  liens  may 
join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  court  may  consolidate  them.  The  court 
may  also  allow  as  part  of  the  costs,  the  moneys  paid  for 
filing  and  recording  the^  lien,  and  reasonable  attorney's 
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fee  in  the  District  and  Supreme  Courts.    [In  effect  May 
29th,  1874.] 

Join  in  the. same  action— >I3  Cal.  497. 

Oonsolidation  of  actions—generally,  sec.  1048. 

District  Coafrts-see  superseded  courts,  sec.  76». 

§  1196.  Whenever  materials  shall  have  been  famished 
for  use  in  the  construction,  alteration,  or  repair,  of  any 
building  or  other  improvement,  such  matei^ials  shall  not 
be  subject  to  attachment,  execution,  or  other  legal  proc- 
e-ss,  to  enforce  any  debt  due  by  the  purchaser  of  •  such 
materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  about  to  be 
applied  to  the  construction,  alteration,  or  repair  of  such 
building,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.] 

§  1197.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair  or  affect  the  right  of  any  person  to  whom 
any  debt  may  be  due  for  work  dobe  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor.  [In  effect  July  1st,  1874.  J 
Personal  action— attachment  in,  camnlative  remedy,  16  Cat  140. 

§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  oi  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

§  1199-  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 
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CHAPTER  m. 

CERTAIN  LIESNS   FOR    SAIiARIBS    AND 

"VCAGES. 

S  1204.  Certain  persons  preferred  creditors  when  assignment  of  prop- 
erty Is  made. 
S  1205.  Same,  against  estates. 
S  1206.  Same,  in  cases  of  execution  or  attachment. 

§  1204.  In  all  assignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  theinabil- 
ity  of  the  persoUr  at  the  time  of  the  assignment,  to  pay 
his  debts,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  bv  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  lor  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  be 
paid  by  sucli  trustees  or  assignees  before  any  other  cred- 
itor or  creditors  of  the  assignor.   [In  effect  July  1st,  1874.] 

Assignments  for  benefit  of  creditors—Civil  Code,  sees.  3449, 3473. 

Proceedings  in  insolvency— see  sec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
and  laborer,  for  services  rendered  within  the  sucty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  children,  and 
must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  1st,  1874.] 

Estate  of  deceased  persona— payment  of  debts,  generally,  sec.  1643 
etuq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims  against 
the  defendant  tor  labor  done,  may  give  notice  of  their 
claims,  and  the  amount  thereof,  sworn  to  by  the  person 
making  the  claim,  to  the  creditor  and  the  officer  execut- 
ing cither  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on ;  and,  unless  such  claim  is  disputed 


41S  UENS  FOB  SAIiABIES.  §  1206 

by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such 
person,  out  of  the  proceeds  of  the  sale,  the  amount  each 
IS  entitled  to  receive  for  services  rendered  within  the  sixty- 
days  next  preceding  the  levy  of  the  writ,  not  exceeding 
one  hundred  dollars.  If  any  or  all  of  the  claims  so  pre- 
sented, and  claiming  preference  under  this  section,  are 
disputed  by  either  the  debtor  or  a  creditor,  the  i)erson 

§  resenting  the  same  must  commence  an  action  within  ten 
ays  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  de- 
termination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  [In  effect  July  1st, 
1874.] 

Ezecntion— sec.  GMn :  attachment,  sees.  537-^9. 

Action  to  enforce  lien— In  Justices'  Court,  sec.  113,  suM.  2. 
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TITLE  V. 
OF  CONTEMPTS. 

1209.  tniat  wets  or  omissions  are  contempts. 

1210.  Reentry  on  property  after  eviction,  when  a  contempt. 

1211.  A  contempt  committed  in  the  presence  of  the  court  may  be 
punished  summarily.  When  not  so  committed,  an  affidavit 
or  statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show  cause. 

1213.  Bail  may  be  given  by  a  person  arrested  under  such  warraut. 

1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 
the  person  until  dischaiged. 

1215.  Ball  bond,  form  and  conditions  of. 

1216.  Officer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  if  guilty. 

1219.  It  tlie  contempt  is  the  omission  to  perform  any  act,  the  person 
may  be  imprisoned  until  performance. 

I  1220.  If  a  party  fall  to  appear,  proceedings. 

S  1221.  Illness  sufficient  cause  for  non-appearance  of  party  arrested. 

Confinement  under  arrests  for  contempt. 
S  1222.  Judgment  and  orders  in  such  cases  final. 

§  1209.  The  following  acts  or  omissions,  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are  contempts 
of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  while  liolding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

•  2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding ; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  the  court; 

C.  Assimiing  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  liescuing  any  person  or  property,  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  such 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
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while  going  to,  remaining  at,  or  returnine  from,  the  court 
where  the  action  is  on  the  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or 
proceedings  of  a  court; 

10.  Disobedience  of  a  subpcena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversmg  with  a 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgment,  order  or  process  ot  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer. 

Contempt— statute  restrictive,  42  Cal.  412:  44  Cal.  475:  powers  of 
courts,  sees.  128, 177, 178 :  in  Justices'  Courts,  sees.  9<MM)10. 

SUBDivisioir  3.   Misbehavior  of  attorney— sec.  287  et  seq. 

SuBDivisiOK  5.  Disobedience  of  lawful  judgment  or  order— 
lorlsdiction  as  test,  5  Cal.  494;  6  CaL  316;  18  Cal.  60;  27  Cal.  152;  36  Cal. 
&S2;  47  Cal.  109 :  alimony,  18  Cal.  60:  44  Cal.  475 :  by  executor,  sec.  1440; 
53  CaL  204:  Ex  parte  Cobn,  May  i9tb,  1880,  5  Pac.  C.  L.  J.  409:  pay- 
ment of  money,  Inability  as  excuse,  6  Cal.  316;  44  Cal.  475;  51  Cal.  442 : 
ejected  person  resuming  possession,  sec.  1210. 

SUBDivisioir  10.  Refusal  of  witness  to  answer— 7  Cal.  175, 181. 
Subdivision  11.  Juror's  non-attendance— sec.  238. 

§  1210.  Every  person  dispossessed  or  ejected  from,  or 
out  of,  any  real  property,  by  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  who,  not  having 
right  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
oC  any  such  real  property,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  aids  or  abets  nim 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such  process 
issued.  Upon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  re(][uirins  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Re-entry  after  dispossession— double  purpose  of  section,  29  Cat 
632;  person  accused,  42  Cal.  412:  subsequently  acquired  title,  33  Ca£. 
448;  &2  Cal.  506. 
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§  1211.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
that  h&  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Contempt  before  court— Recital  of  facts  in  order,  1  Cal.  1S2, 187;  6 
Cal.318. 

Contempt  away  from  comt— affidavit,  43  Gal.  412 :  attachment,  sec 
UUetseq, 

§  1212.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  pei*son  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  thereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specified  in  the  war- 
rant. 

UndertaldngA— generally,  sec.  941n. 
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§  1216.  The  officer  must  return  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

§  1217.  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son arrested  may  make  to  the  same,  and  may  examine 
witnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if  it 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed 
It,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment. 

Application  to  Justices'  Ooarts— 47  Cal.  131. 

Imprisonment  until  performance  of  act— 7  Cal.  175. 

Act  must  be  specified— 7  GaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  tlie  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

Undertakings,  liability  on— sec.  941n. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an 
ofiicer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
X>ersonal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 
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§  1222.  The  judgment  and  orders  of  the  conrt  or  judge, 
made  in  cases  of  contempt,  are  final  and  conclasiye. 

Judgment  final— In  probate  matters,  53  Cal.  204 :  no  i^peal,  52  CaL 
806:  bat  Jurisdiction  held  reviewable  in,  5  Cal.  494;  6  Cal.  319;  7  CaL 
175, 181;  »  Cal.  895;  42  Cal.  412;  47  Cal.  100;  53  CaL  204. 
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TITLE  VI. 

OF  THE  VOLUNTARY   DISSOLUTION   OF 

CORPORATIONS. 

1227.  How  dlflsolred. 

1228.  Application,  what  to  contain. 

1229.  Application,  how  signed  and  verified. 

1230.  Filing  application  and  publication  of  notice. 

1231.  Objectiqns  may  be  filed. 
1233.  Hearing  of  application. 
1233.  Judgment  roll  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  Supe- 
rior Court  of  the  county  where  its  principal  place  of  busi- 
ness is  situated,  upon  its  voluntary  application  for  that 
purpose.    [In  effect  April  16th,  1880.] 

Voluntary  dissolution— 1  CaL  73;  38  CaL  lti6 :  receiver,  sec  fi65. 

Involuntary  dissolution— sec.  802  et  seq* 

J  1228.  The  application  must  be  in  writing,  and  must 
forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisiied  and  discharged. 

§  1229.  The  application  must  be  signed  bv  a  majority 
of  the  board  of  trustees,  directors,  or  other  ofdcers  having 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Veriflcation-HBec.  446. 

« 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  in 
the  county;  and  if  there  are  none  such,  then  b^  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  IGth,  1880.] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  tile  his  objections  to  the 
application. 
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§  1232.  After  the  time  of  i>ablicatioii  has  expired,  the 
court  may,  upon  five  days'  notice  to  the  persons  who  have 
filed  objections,  or  without  further  notice,  if  no  objections 
have  been  filed,  proceed  to  hear  and  determine  the  appli- 
cation, and  if  all  the  statements  therein  made  are  shown 
to  be  true,  must  declare  the  corporation  dissolved.  [In 
effect  February  25th,  1878.] 

Notices,  service,  etc.— sec.  1010  e<  seq, 

§  1233.  The  application,  notices,  and  proof  of  publica- 
tion, objections,  (if  there  be  any)  and  declaration  of  dis- 
solution, constitute  the  judgment  roll;  and  from  the  judg- 
ment an  appeal  may  be  t^en,  as  from  other  judgments 
of  the  Superior  Courts.    [In  effect  April  16th,  18800 

Appeals— to  Supreme  Court,  sees.  96^-966. 
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§  1237.  Eminent  domain  is  tha  right  of  tbe  people 
ot  government  to  take  private  property  for  pubho  use. 
Tills  right  may  be  exercised  la  tne  manner  provided  in 
tbis  title. 

Eminent  domain— genentlly,  sec.  ]£38n. 

OonntMtional  FisTiBlaas— see  Const.  Gal.  art.  1,  see.  II  i  art.  II,>ec 


g  1238.  Subject  to  the  provisions  of  tbis  title,  the  liclit 
of  eminent  domain  may  be  exercised  ill  behalf  of  the  lol- 
loping public  uses: 

1.  Fortifications,  magaziiies,  arsenals,  nav?  yards,  navy 
and  army  stations,  light-bouses,  range  and  beacon  lights, 
CoDB  Civ.  Pboo,— JMk 
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coast  surveys,  and  all  other  public  uses  authorized  by  the 
Oovemment  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  of 
this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town,  or  school  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of  the 
inhabitants  of  any  county,  incorporated  city,  or  city  and 
county,  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing the  banks  of  streams,  removing  obstructions  there- 
from, and  widening,  deepening,  or  straightening  their 
channels;  roads,  streets,  and  alleys,  and  all  other  public 
uses  for.  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  which  the  same  may  be  authorized ; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
horse  railroads;  canals,  ditches,  flumes,  aqueducts,  and 
pipes;  for  public  transportation,  supplying  mines  and 
farming  neighborhoods  with  water,  ana  draming  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams 
not  navigable; 

5.  Boads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  otoer- 
wise,  for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences  and 
farms ; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  coun V> 
or  of  any  village  or  town,  whether  incorporated  or  unin- 
corporated, or.  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  public  buildings  belonging  to 
the  State,  or  to  any  college  or  university.  (In  effect  July 
Ist,  1874.] 

Eminent  domain  generally— Civil  Code,  sec.  1001:  OAtore  of  right, 
18  Cal.  229:  power  of  court,  47  Gal.  70:  public  necessity,  18  CaL  229:  61 
Cal.269:  compensation,  sec.  1249n;  47  CaL  636;  01  Cal.  077:  enumerated 
uses,  61  CaL  209. 
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Subdivision  l.  Natioxud  uses— fortifications,  etc.,  5  Cal.  373;  18 

Ca).229;  I9Cal.47. 

Subdivision  2.   State  uses— 16  Cal.  248;  27  Cal.  171. 

Subdivision  3.  Municipal  naea— Pueblo  lands  for  squares,  50  Cal. 
870.  Watet'^orks,  63  Cal.  383.  Straightening  channel  of  river,  47  Cal. 
536.  Opening  roads,  32  Cal.  241.  Street  improvements,  27  Cal.  613 ;  23  Cal. 
846;  29XJal.75. 

SXTBDIVISION  4.  Railroads— 23  Cal.  323;  29  Cal.  112;  SO  Cal.  435;  31 
Cal.  367. 638;  36  Cal.  621;  41  Cal.  147;  46  Cal.  85;  47  Cal.  517;  49  Cal.  396;  63 
Cal.  223. 

Subdivision  5.  Flames  for  tailings— 51  Cal.  269. 

Subdivision  6.   By-roads— 32  Cal.  241. 

§  1239.  The  following  is  a  classification  of  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  1st,  1874.] 

Subdivision  2.  Easement  of  corporation— 19  Cal.  579. 

§  1240.  The  private  property  which  may  be  taken  un- 
der this  title,  includes : 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
incorporated  city,  or  city  and  county,  village,  or  town, 
not  appropriated  to  some  public  use; 

3.  I*roperty  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  wlipn  necessary;  but 
such  uses,  crossings,  intersections,  and  connections  shall 
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be  made  in  manner  most  compatible  with  the  greatest 
l^ublio  benefit  and  least  private  injury; 

6.  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  such  taking  is  authorized 
by  law. 

Private  property  taken— refers  to  other  property  than  money,  28 
Cal.  845. 

Rights  of  rival  corporations— 23  Cal.  323;  36  Gal.  639. 

Subdivision  3.   More  necessary  public  nse— see  sec.  1241,  subd.  3. 

Subdivision  5.   Crossings— see  sec.  1247,  subd.  1. 

§  1241.  Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  au- 
thorized by  law; 

2.  That  tlie  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  must  appear— misrepresentations  correctable,  53  Cal.  694. 
Subdivision  2.   Taking  necessary— question  for  Jury,  50  Cal.  505. 
Subdivision  3.  Public  use— 18  Cal.  229;  23  Cal.  323. 

§  1242.  In  all  cases  where  land  is  required  for  public 
use,  the  State,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  with  the  greatest 
public  good  and  the  least  private  injury,  and  subject  to 
the  provisions  of  section  twelve  hundred  and  forty-seven. 
The  State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examination,  surveys  and 
maps  thereof,  and  such  entry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  in- 
juries resulting  from  negligence,  wantonness,  or  malice. 

State  or  its  agents— Civil  Code,  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  be 
brought  in  the  Superior  Court  of  the  county  in  which  the 
property  is  situated.  Tbey  must  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  [In  effect 
April  26th.  1880.] 

Oomplaint— sec.  1244:  generally,  sec.  426,  and  notes. 

Summons— sec.  1245:  generally,  sec.  iOSetseq. 

§1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  commission, 
or  x>er8on  in  charge  of  the  public  use  for  which  the  prop- 
erty is  sought,  who  must  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  the  prop* 
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erty,  if  known,  or  a  statement  that  they  are  unknown, 
who  mast  be  styled  defendants ; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  ierminiy  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  county,  and  required  for  the  same  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but'  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of  a 
settlement,  or  of  an  incorporated  village  or  town,  the 
board  of  supervisors  of  the  county  may  be  named  aa 
plaintiff.    [In  effect  April  26th,  1880.] 

Contents  of  complaint<-6ubd.  1,  plaintiffs,  27  Cal.  171:  subd.  2,equl* 
table  claimants  need  not  be  named,  61  Cal.  138:  subd.  3,  statement  of 

Slaintiff  's  right ;  must  show  futile  attempt  to  purchase,  etc.,  23  Cal.  323 ; 
i  Cal.  662. 

§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of 
the  whole  property,  a  statement  of  the  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  the  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed 'for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

Summons  generally— contents,  sec.  407  et  teg.:  senrice,  sec.  410  et 
seq. 

Notice  to  defendants- jurisdictional,  24  Cal.  427;  27  Cal.  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

Occupants— deemed  owners,  7  Cal.  577. 

Interest  in  the  property— adverse,  47  Cal.  649. 

Appearance— 46  Cal.  19:  generally,  sec.  1014. 

Plead  and  defend— cross-complaint,  47  Cal.  649:  proceedings  byriTal 
corporations,  23  Cal.  323;  31  Cal.  215;  36  Cal.  639. 
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§  1247.  The  court  shall  have  power  : 

1.  To  regulate  aud  determine  the  place  and  manner  of 
makiug  connections  and  crossings,  or  of  enjoying  the 
common  use  mentioned  in  the  fifth  subdivision  of  section 
twelve  hundred  and  forty ; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be  condemned,  and  to  the  dam- 
ages therefor; 

3.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  lesal 
testimony  as  may  be  offered  by  any  of  the  parties  to  the 
proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  as- 
sessed; 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  condemned,  by  rea- 
son of  its  severance  from  tbe  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the 
manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall 
be  equal  to  the  damages  assessed  under  subdivision  two, 
the  owner  of  the  parcel  shall  be  allowed  no  compensation 
except  the  value  of  the  portion  taken ;  but  if  the  benefit 
shall  be  less  than  the  damages,  so  assessed,  the  former 
shall  be  deducted  from  the  latter,  and  the  remainder  shall 
be  the  only  damages  allowed  in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a  rail- 
road, the  cost  of  good  and  sufficient  fences  along  the  line 
of  such  railroad,  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad; 

5.  As  far  as  practicable,  compensation  must  be  assessed 

for  each  source  of  damages  separately. 

Oonrt—Andiiigs,  when  improper,  50  Cal.  505:  Judgment,  vacating,  32 
Cal.530,558. 

Jury— trial  by,  not  essential,  16  Cal.  248;  19  Cal.  579;  but  see  Const. 
Cal.  art.  1,  sec.  14 :  findings  of,  not  to  be  disregarded,  50  CaL  505. 

Referee— report  of  commissioners,  setting  aside,  new  trial,  etc.,  16 
Cal.  248:  32  Cal.  530, 658;  35  Cal.  247, 621 ;  49  Cal.  896 :  not  to  pass  on  title, 
etc.,  22  Cal.  434;  29  Cal.  112. 


427  EMnfENT  DOMAIN.  §§  1249-52 

SiTBDiyiSTOir  1.  Valne  of  the  propertf— sec.  1249;  35  Cal.  247;  46 
Cal.  85;  47  Cal.  515;  4D  Cal.  139. 

Subdivision  2.  Severance,  damages  from— 41  Cal.  256;  50  Gal.  90. 

Subdivision  3.  Benefits— 31  CaL  367;  32  Cal.  530;  41  Cal.  356;  46 
Cal.  85. 

Subdivision  4i  Fences— 6  Cal.  74;  33  Cal.  230. 

Subdivision  5.  Assessing  compensation  separately— 48  Cal.  536. 

§  1249.  For  the  purpose  of  assessing  compensation 
and  damages,  the  rignt  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  summons,  and  its  actual  value, 
at  that  date,  shall  be  the  measure  of  compensation  for  all 
property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected, 
in  all  cases  where  such  damages  are  allowed  as  provided 
in  section  twelve  hundred  and  forty-eight.  If  an  order 
be  made  letting  the  plaintiff  into  possession,  as  provided 
in  section  twelve  hundred  and  fifty-four,  the  compensa- 
tion and  damages  awarded  shall  draw  lawful  interest 
from  the  date  ot  such  order.  No  improvemeuts  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons  shall  be  Included  in  the  assessment  of  compen- 
sation or  damages. 

Compensation— oa  condemation:  generally,  3  Cal.  69;  4  Cal.  414;  14 
Cal.  106;  16  Cal.  153,248:  18  Cal.  229:  19  Cal.  47;  22  Cal.  251,  434;  23  Cal. 
323;  24  Gal.  427;  27  Gal.  171,613;  23  Gal.  345,  662;  31  Cal.  215,  406;  d2GaL 
241,500. 

Damages— when  not  special,  50  Cid.  90. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found 
to  be  defective  from  any  cause,  the  plaintiff  may  again 
institute  proceedings  to  acquire  the  same,  as  in  this  title 
prescribed. 

§  1251.  The  plaintiff  must,  within  thirty  days  after 
fiuail  judgment,  pay  the  sum  of  money  assessed;  but  may, 
at  the  time  of  or  before  payment,  elect  to  build  the  fences 
and  cattle  guards,  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the 
court  in  double  the  assessed  cost  of  the  same,  to  build 
such  fences  and  cattle  guards  within  eighteen  months 
from  the  time  the  railroad  is  built  on  tbe  land  taken,  and 
if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle  guards.  In  an  action  on  such  bond,  the 
plaintiff  may  recover  reasonable  attorney's  fees. 

§  1252.  Payment  may  be  made  to  the  defendants  en- 
titled thereto,  or  the  money  may  be  deposited  in  court 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.    If  the  money  be  not  so  paid  or  deposited,  the 
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defendants  may  have  execution  as  in  civil  cases,  and  if 
the  money  cannot  be  made  on  execution,  the  court,  upon 
a  showing  to  that  effect,  must  set  aside  and  annul  the  en* 
tire  proceedings,  and  restore  possession  of  the  property  to 
the  defendant,  if  possession  has  been  taken  by  the  plaint- 
iff. 
Payment  made— to  whom^  6  Cal.  639. 

§  1253.  When  payments  have  been  made,  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
by  the  last  two  sections,  the  court  must  make  a  final 
order  of  condemnation,  which  must  describe  the  property 
condemned,  and  the  purposes  of  such  condemnation.  A 
copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  nroperty  described 
therein  shall  vest  in  the  plaintiff  for  toe  purposes  therein 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  entered, 
or  pending  an  appeal  from  the  judgment  to  the  Supreme 
Court,  whenever  the  plaintiff  shall  have  paid  into  court, 
for  the  defendant,  the  full  amount  of  the  judgment,  and 
such  further  sum  as  may  be  required  by  the  court  as  a 
fund  to  pay  any  further  damages  and  costs  that  may  be 
recovered  in  said  proceeding,  as  well  as  all  damages  that 
may  be  sustained  by  the  defendant,  if,  for  any  cause,  the 
property  shall  not  be  finally  taken  for  public  use,  the  Supe- 
rior Court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if 
already  in  possession,  to  continue  therein,  and,  if  not, 
then  to  take  possession  of  and  use  tho  property  during 
the  pendency  of  and  until  the  final  conclusion  of  the  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  jplaintift  on  account  thereof.  The 
defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  tho  court.  It  shall  be  the  duty 
of  the  court,  or  a  judge  thereof,  upon  application  being 
made  by  such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  be  delivered  to  him  upon 
his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dam- 
ages that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed   by  him,  except- 
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ing  his  claim  for  greater  compensation.  In  ascer- 
taming  the  amount  to  be  paid  into  court,  tlie  court 
sliall  take  care  tliat  the  same  be  sufficient  and  adequate. 
The  payment  of  the  money  in  court,  as  liereinbefore 

Erovided  for,  shall  not  discharge  the  plaintiff  from  lia- 
ility  to  keep  the  said  fund-  full  and  without  diminution; 
but  such  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or  other  contingencies,  (as  between  the 
parties  to  the  proceedings)  at  the  risk  of  the  plaintiff,  and 
shall  so  remain  until  the  amount  of  the  compensation  or 
damages  is  finally  settled  by  judicial  determination,  and 
until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  be  determined  upon,  to  the  defendant,  and  until  he 
is  anthorized  or  required  by  rule  of  court  to  take  it.  If, 
for  any  i'eason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  through  no  fault  of 
the  defendant,  the  court  shall  require  the  plaintiff  to 
make  and  keep  the  sum  good  at  all  times  until  the  litiga- 
tion is  finally  Drought  to  an  end,  and  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  above 
provided;  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and 
shall  be  liable  to  the  plaintiff  upon  his  official  bond  for 
the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason 
lost  or  otherwise  abstracted  or  withdrawn.  The  court 
may  order  the  moneyto  be  deposited  in  the  State  treas- 
ury, and  in  such  case  it  shall  be  the  duty  of  the  State 
treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on 
his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  plaintiff  upon  his 
official  bond.  The  State  treasurer  shall  pay  out  such 
money  so  deposited  in  such  manner  and  at  such  times  as 
the  court  or  a  judge  thereof  may,  by  order  or  decree, 
direct.  In  all  cases  where  a  new  trial  has  been  granted 
upon  the  application  of  the  defendant,  and  he  has  failed 
upon  such  trial  to  obtain  greater  compensation  than  was 
allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  him.  [In  effect  April  26th,  1880.] 
Oompensation  before  possession— required  by  Const.  1879,  see 
Const.  Cal.  art.  l,sec.  14,  and  Lamb  v.  Schottler,  March  17th,  1880.8 
Pac.  C.  L.  J.  140:  previous  accordant  rullnfo,  4  Cal.  116:  7  Cal.  121, 577: 
9Cal.595:  12  Cal.  600;  13  Cal.  306;  14  Cal.  106;  29  Cal.  112;  44  Cal.  62:  47 
Cal.  517:  50  Cal.  284:  51  Cal.  266;  51  Cal.  203:  contra,  SI  Cal.  633:  section 
before  1878,  providing  for  security  as  compensation,  held  unconstitu- 
tional  In  63  Ctd.  208. 

§  1255.  Costs  may  be  allowed  or  not,  and  if  allowed, 
may  be  apportioned  between  the  parties  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court. 
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§  1256.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned  in  this  title. 

Adjoiiniment»— do  not  divest  jurtodlctlon,  27  CaL  171. 

Vacating  incidental  orders— in  eminent  domain,  47  CaL  70. 

Jury— to  pass  on  need  of  taking,  fiO  CaL  505. 

§  1257.  The  provisions  of  part  two  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  the 
proceedings  mentioned  in  this  title;  provided^  that  upon 
the  payment  of  the  sum  of  money  assessed,  and  upon  the 
execution  of  the  bond  to  build  the  fences  and  cattle- 
guards,  as  provided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve, 
and  hold  possession  of  the  property  sought  to  be  con- 
demned, (if  not  already  in  possession,  as  provided  in  sec- 
tion twelve  hundred  and  fiity-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  flUng  of 
such  bond,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  Any  money  which  shall  have 
been  deposited,  as  provided  in  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials— see  Hbfebbe,  report  of  commissioners,  setting  aside, 
etc.,  mider  sec.  1248n. 

Appeal— from  proceedings  for  condemnation  of  land,  29  Cal.  113;  49 
Cal.  m. 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  i[)ode  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872;  same  applies  to  remaining 
sections  of  this  title. 
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§  1360.  From  and  after  the  time  this  title  takes  effect, 
it  must  be  construed  in  the  same  manner  as  it  would  be 
were  sections  four  and  seventeen  of  this  Code  in  force 
and  effect. 

§  1261.  No  proceeding  to  enforce  the  right  of  eminent 
domain  commenced  before  this  title  takes  effect,  is  affect- 
ed by  the  provisions  of  this  title. 

§  1262.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  fifty-six 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended ;  and  until  then,  except  as  otherwise  provided  in 
this  title,  the  rules  of  pleading  and  practice  in  civil  ac- 
tions now  in  force  in  this  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules 
of  pleading  and  practice  therein. 

§  1263.  Nothing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 


TITLE  VIIL 
OF  ESCHEATED  ESTATES. 

f  1269.   Manner  of  commencing  proceedings  relative  to  escheated  es- 
taties 

il270.   Becelver  of  rents  and  profits  may  be  appointed. 
i27i.   Appearance,  pleadings,  and  trial. 
1272.   Proceedings  by  persons  claiming  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  file 
an  information  in  behalf  of  the  State  in  the  Superior  Court 
of  the  county  in  which  such  estate,  or  any  part  thereof, 
is  flituated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occupant 
and  person  claiming  such  estate,  if  known,  and  the  lacts 
and  circumstances  m  consequence  of  which  the  estate  is 
claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
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persons  interested  in  f.he  estate  to  appear  and  show  cause, 
if  any  they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  State;  which 
order  must  he  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
iState.    [In  effect  April  IGth,  1880.] 

Unolaimed  realty— of  non-resideut  aliens,  escheats  to  State,  Giyil 
Code,  sec.  672;  5  Cal.  373;  13  Cal.  159;  My.  P.  Bep.  19. 

Non-resident  aliens— rights  generally,  2  Gal.  658;  .*>  Cal.  373,  381;  6 
Cal.  250;  12  Cal.  450;  13  Cal7i59;  18  Cal.  217;  26  Cal.  455;  32  Cal.  376. 

§  1270.  The  court,  upon  the  information  being  filed, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  the  same  until  tne  title  to 
such  real  estate  is  finally  settled. 

Appoint  a  receiver— see  generally,  sees.  564-569. 

§  1271.  All  persons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands  and 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an 
interest  in  such  estate  may  appear  and  be  made  a  defend' 
ant,  and  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answering;  and  if  no  person  appears 
and  answers  within  the  time,  then  judgment  must  he  ren- 
dered, that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.  But  if  any  person  appear 
and  deny  the  title  set  up  by  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  State  has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any 
part  thereof,  judgment  must  be  rendered  that  the  State 
De  seized  thereof,  and  recover  costs  of  suit  against  the  de- 
fendants. In  any  judgment  rendered,  or  that  has  here- 
tofore been  rendered  by  any  court  of  competent  jurisdic- 
tion, escheating  real  property  to  the  State,  on  motion  of 
the  attorney-general,  the  court  shall  make  an  order  that 
said  real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  is  situate,  at  public  sale,  for  gold  coin, 
after  giving  such  notice  of  the  time  and  place  of  sale  as 
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maybe  prescribed  by  the  court  in  the  said  order;  that  the 
sheriff  shall,  within  live  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  said 
report,  the  court  may  examine  the  said  report  and  wit- 
nesses in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and 
if  it  appear  that  a  sum  exceeding  such  bid  at  least  teu  per 
cent.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tained, the  court  may  vacate  the  sale,  and  direct  another 
sale  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place.  If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
named  in  the  report  be  made  to  the  court  in  writing,  by  a 
responsible  person,  the  court  may,  In  its  discretion,  ac- 
cept such  offer,  and  confirm  the  sale  to  such  person,  or  or- 
der a  new  sale.  If  it  appears  to  the  court  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  sum 
bid  is  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
of  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the 
Increased  bid  above  mentioned  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold ;  and  said  conveyance  shall  vest  in  the  purchaser 
or  purchasers  all  the  right  and  title  of  the  State  therein,  and 
the  sheriff  shall,  out  ot  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 
jper  cent,  on  the  amount  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.   [In  effect  March  2nd,  1881.] 

Proceedings— appearance,  sec.  1014  and  note;  answer,  sec.  437  and 
notes;  Judffnient.sccs.  585,  (>i>4,  and  notes;  trial,  sees.  600-645;  Issue  of 
fact,  sees.  S90, 592;  costs,  sec.  1021  ei  teq, 

§  1272.  Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  file  a  petition  in  the  Supe- 
rior Court  of  the  County  of  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  twenty  days  before  the  hearing  of  the  pe- 
tition, who  must  answer  the  same;  and  the  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  person  is  entitled  to  the 
Corns  Civ.  Pboc— ST. 


§  1272  XSCHEATED  BSTATBS.     «  '  431 

property,  or  the  proceeds  thereof,  it  mast  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if 
it  has  been  sold  and  the  proceeds  paid  into  the  State 
treasury,  then  it  must  order  the  controller  to  draw  his 
warrant  on  the  treasury  for  the  payment  of  the  same,  but 
without  interest  or  cost  to  the  State,  a  copy  of  which  or- 
der, under  the  seal  of  the  court,  shall  be  a  sufficient 
voucher  for  drawins  such  warrant.  All  persons  who  fail 
to  appear  and  file  their  petitions  within  the  time  limited 
are  forever  barred;  saving,  however,  to  infants,  married 
women,  and  persons  of  unsound  mind,  or  persons  beyond 
the  limits  of  the  United  States,  the  right  to  appear  and 
.file  their  petitions  at  any  time  within  the  time  limited,  or 
five  years  after  their  respective  disabilities  cease.  [In 
effect  April  16th,  1880.] 

Non-resident  aUens— imclaimed  realty  of,  and  rights  generally,  sec 
126B,  notes. 
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TITLE  IX. 

OP   CHANGS  OF   NAMES. 

§  1375.  Jurisdiction. 

S  1276.  Application  for  change  of  name,  bow  made. 

S  1277.  Publication  of  petition  for. 

I  1278.  Hearing  of  application  and  remonstrance. 

§  1279.  Return  by  county  clerk. 

§  1275.  ApplicatioDS  for  change  of  names  must  be 
beard  and  determined  by  tbe  Superior  Courts.  [In  effect 
April  23rd,  1880.] 

§  1276.  All  applications  for  cbange  of  names  must  1>e 
made  to  tbe  Superior  Court  of  tbe  county  where  the  per- 
son whose  name  is  proposed  to  bo  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  under 
twetoty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eiglfteeii  years,  if  a  female,  by  one  of  the  parents,  if  liv- 
ing; or  if  both  bo  dead,  then  by  tbe  guardian;  and  if  thero 
be  no  guardian,  then  by  some  near  relative  or  friend.  Tho 
petition  must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  cliango  of  name,  and  must,  if  tlio 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.  Any  religious,  benevolent,  lit- 
erary, or  scientific  corporation,  or  any  corporation  bearing 
or  having  for  its  name,  or  using  or  being  known  by  the 
name  ctf  any  benevolent,  or  charitable  order  or  society, 
may  by  petition,  apply  to  the  Superior  Court  of  the  county 
in  which  the  property  of  said  corporation  is  situated,  for 
a  change  of  its  corporate  name.  Such  petition  must  bo 
.signed  by  the  trustees  of  the  corporation,  or  by  a  major- 
ity of  them,  and  must  specify  the  date  of  the  formation 
oi  the  corporation,  its  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name.  Upon  filing 
such  petition  on  behalf  of  sucli  corporation,  the  samo 
proceedings  shall  be  had  as  upon  applications  for  changes 
of  names  of  natural  persons;  and  no  banking  corporation 
hereafter  organized  shall  adopt  or  use  the  name  of  any 
friendly  society.    [In  effect  April  23rd,  1880.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  tmccessive  weeks,  in  some  i^awspaper  printed  in  tbe 
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county,  if  a  newspaper  be  printed  therein,  but  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the' most  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  pubUcation  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  such  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by 
any  person  who  can,  in  such  objections,  show  to  the  court 
gooa  reason  against  such  change  of  name.  On  the  liear- 
mg,  the  court  may  examine  on  oath  any  of  the  petition- 
ers, remonstrants,  or  other  persons,  touching  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dis- 
missing the  application,  as  to  the  court  may  seem  right 
and  proper.    [In  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annually,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  Sec- 
retary of  State  of  all  changes  of  names  made  in  the  Su- 
perior Court  of  his  county  under  this  title.  Such  return 
shall  show  the  date  of  the  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  published  in  a  tabular  form  with  the  statutes  first  i5ub- 
lished  thereafter.    [In  effect  April  23rd,  1880.] 
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TITLE  X 
,         OF  ARBITRATIONS. 

S  128L  What  may  be  submitted  to  arbitration,  and  when. 

S  1282.  Submission  to  arbitration  to  be  In  writing. 

S  1283.  Submission  may  be  entered  as  an  order  of  the  court.  Revoca- 
tion. 

I  1284.  Powers  of  arbitrators. 

S  1285.  Majority  of  arbitrators  may  determine  any  question.  They 
must  be  sworn. 

§  1286.  Award  to  be  in  writing.   When  Judgment  to  be  entered. 

S  1287.  Award  may  be  vacated  in  certain  cases. 

S  1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

i  1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  Judgment 
entered  before  motion. 

S  1290.  If  submission  be  revoked  and  an  action  brought,  what  to  be 
recovered. 

§  1281.  Persons  capable  of  contracting  may  submit  to 

arbitration  any  controversy  which  might  be  the  subject  of 

a  civil  action  between  them,  except  a  question  of  title  to 

real  property  in  fee  or  for  life.    This  qualification  does 

not  include  questions  relating  merely  to  the  partition  or 

boundaries  of  real  property. 

Arbitration— statute  construed,  4  Cal.  1, 205. 

Submission  to  arbitration— discontinuance  of  cause  by,  1  Cal.  46: 
conclusive  effect  of,  3  Gal.  43 :  by  partner,  5  Cal.  345. 

Controversy  actionable— else  no  basis  for  submission,  52  Cal.  159. 

Title  to  real  property— question  of,  21  Cal.  317;  42  Cal.  479;  52  CaL 
159:  partition,  23  Cal.  275. 

§1  1282.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  in,  23  Cal.  275 :  stipulation  agataiat 
appeal,  2  Cal.  74 ;  when  award  authorized  by,  21  Cal.  317 :  distinguished 
from  reference,  4  Cal.  1. 

One  or  more  persons— three  arbitrators,  majority  acting,  sec.  1285; 
also  sec.  1053. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it 
be  entered  as  an  order  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  them,  reside.  The  clerk 
must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
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which  the  award  must  be  made.  When  so  entered,  £he 
submission  cannot  be  revoked  without  the  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  the 
submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made.  [In  effect 
April  15th,  1880.] 

Order  of  court— submission  inade.  by  stipulation,  14  Gal.  390;  30  Cal. 
218;  42  Cal.  125 :  but  court  must  have  jurisoiction,  «J  Cal.  142. 

Register  of  actions— generally,  sec.  1052:  entry  and  authority,  30 
Cal.  218:  43  Cal.  393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  irom  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Cal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  Cal.  218. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  tlie  parties  in  relation  to  the  matters  iu 
controversy,  and  to  make  a  just  award  according  to  their 
understanding.  j 

Majority  acting— sec.  1053.  li 

Just  award— when  set  aside  for  illegality,  2  Cal.  74.  I 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  Hied  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  live 
days  from  the  liling  of  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  showing  that  notice  of 
liling  the  award  has  been  served  on  the  adverse  party  or 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  judg- 
ment. 

Award,  extent  of— 7  Cal.  312;  12  Cal.  331 ;  37  Cal.  197. 

Delivered  to  the  parties— afterward,  no  change  or  correction)  2  GaL 
322;  7  Cal.  312;  23  Cal.  365. 

After  five  days— on  filing  affidavit,  31  Cal.  128. 

Entering  judgment  on  award— 1  Cal.  45;  4  Cal.  3;  14  Cal.  390. 
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§  1287.  Tb6  court,  on  motion,  may  vacate  the  award 
upon  either  of  the  following  grounds,  and  may  order  a 
new  hearing  before  the  same  arbitrators,  or  not,  in  its 
discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusmg,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dence, or  otherwise  acted  improperljr,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  award  is  indefinite,  or  cannot  be  performed. 

Award  condnsive— except  as  stated  in  section,  1  Cal.45:  and  see 
3  Cal.  431. 

Vacating  award,  grounds  for— Subd.  1,  fraud,  mistake,  or  accident, 
2  Cal.  74, 122;  4  CaL  122. 205;  14  Cal.  390.  Subd.  2,  misconduct,  4  Cal.  205; 
31  Cal.  136:  contrary  to  law  and  evidence,  14  Cal.  390.  Subd.  3,  in  ex- 
cess rtt  powers,  21  Cal.  317 :  indeflnite,  2  Cal.  699;  12  Cal.  331 ;  14  Cal.  S90: 
37Ca.  197. 

§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein; 

2.  When  a  i^art  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  f(5rm,  could 
have  been  amended  if  it  had  oeen  a  verdict,  or  the  imper- 
fection disregarded. 

Modifying  or  correctittg  award— Subd.  2,  partially  good,  2  Cal.  74; 
9  Cal.  142. 

§  1289.  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but*the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modify  award— sees.  1287, 1288;  38  Cal.  286. 

Appealable  orders— eec.  939  and  notes. 

§  1290r  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recovered 
can  only  be  the  costs  and  damages  sustained  in  preparing 
for  and  attending  the  arbitration. 
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CHAPTER  I. 
OF  JURISDICTION. 

{  12M.  Jurisdiction  of  Probate  Court  over  the  estate,  when  exercised. 
S  1296.  Wlien  Jurisdiction  decided  by  first  application. 

§  1294.  Wills  must  be  proved,  and  letters  testament- 
ary or  of  administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
State; 

3.  In  the  county  in  which  an^  part  of  the  estate  may 
be,  the  decedent  navin^  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 

for  letters  is  first  made. 

Probate  matters--1uri8diction  of  Superior  COurte  In,  sec.  76,  snbd.  4: 
of  former  Probate  Courts,  see  under  Supebssdbd  Cocists,  sec.  76fi. 

Subdivision  1.  Ooonty  of  decedent's  residence— 7  Cal.  215;  10 
Cal.  110;  17  Cal.  233;  24  CaL  182;  Estate  of  Tittel.  My.  P.  Bep.  07;  228» 
237. 

SUBDivisiOK  5.  Ooonty  where  application  first  mado^-eee  sec 
1295. 

§  1295.  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State,  and  not 
having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  oounty  where  he  died,  the 
Superior  Court  of  that  county  in  which  api)lication  is  iirst 
made,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
[In  effect  April  16th,  1880.] 

Oounty  where  application  first  made— court  of,  has  ezclnsire  JuriS' 
diction,  15  CaL  220. 
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CHAPTER  n. 
OF  THE  PROBATE  OF  V7ILLS. 

ABT.  I.  Pbtitioit,  Notice,  awd  Pboop. 
11.  CoiTTESTiifo  Probate  Of  Will. 
ni.  Probate  of  Foreign  Wills. 
lY.   Contesting  Will  after  Probate. 
.  y.  Probate  of  Lost  or  Destroyed  Will. 
VL  Probate  of  Nuncupative  Wills. 

ABTIGLf:  J. 

Petition,  Notice,  and  Proof. 

S  1396.  Custodian  of  will  to  deliver  same,  to  whom.   Penalty. 

S  1299.  Who  may  petition  for  probate  of  will. 

I  1300.  Contents  of  petition.  • 

S  1301.  When  executor  forfeits  right  to  letters. 

S  1302.  Will  to  accompany  petition,  or  its  presentation  prayed  for  and 

how  enforced. 
S  1303.  Notice  of  petition  for  probate,  how  given. 
$  1304.  Heirs  and  named  executors  to  be  notified,  how. 
§  1305.  Petition  may  be  presented  to  Judge  at  chambers,  and  what 

judge  may  do. 
S  1306.  Hearing  proof  of  will  after  proof  of  service  of  notice. 
^  1307.  Wlio  may  appear  and  contest  the  will. 
S  1308.  Probate,  when  no  contest. 
§  1309.  Olographic  wills. 

§  1298.  Every  custodian  of  a  will,  within  thirty  daya 
after  receipt  of  information  that  the  maker  thereof  is 
dead,  must  deliver  the  same  to  the  Superior  Court  having 
jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  this 
section  makes  the  person  failing  responsible  for  all  dam- 
ages sustained  by  any  one  injured  thereby.  [In  effect 
April  IGth,  1880.] 

Delivery  of  will  by  custodian— Jurisdictional  significance  of  pro- 
vision, 22  Cal.  397. 

§  1299  Any  executor,  devisee,  or  legatee  named  in  any 
will,  or  any  other  person  interested  in  the  estate,  may,  at 
any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  whether 
the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  the  jurisdiction  of  the  State,  or  a 
nuncupative  will. 

Petition— not  essential  to  Jurisdiction,  22  Cal.  395:  presumptions, 
where  missing,  22  Cal.  51. 
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§  1300.  A  petition  for  the  probate  of  a  will  mustuhow: 

1.  Tbe  jnrisaictional  facts; 

2.  Whether  tbe  person  named  as  executor  consents  to 
act,  or  renounces  bis  right  to  letters  testamentary; 

3.  Tbe  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  The  probable  value  and  character  of  the  property  of 
the  estate; 

6.  Tbe  name  of  the  person  for  whom  letters  testament- 
ary are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
will.    [In  effect  July  1st,  1874.] 

Petition  for  probate  of  will— 

SUBDiTisioir  1.  JnriBdictional  facts  — 10  Cal.  110,  and  see  note 
infra. 

Subdivision  3.  Residence— as  a  Jurisdictional  reauirement,  My. 
P.  Bep.  88, 228, 237:  19  Cal.  188;  26  Gal.  397. 

Jurisdictional  facts  existing— absence  or  defect  of  petition  imma- 
terial, 22  Cal.  51, 897. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  be  has  knowledge  of  the  death  of  tbe 
testator,  and  that  he  is  named  as  executor,  fails  to  peti- 
tion the  proper  court  for  tbe  probate  of  tbe  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  be  held  to 
have  renounced  his  right  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless 
good  cause  for  delay  is  shown. 

Failnre  of  executor  to  petition— does  not  affect  lorlsdiction,  22  GaL 
396. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
in  the  possession  of  a  third  person,  and  tbe  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  tbe  will) 
requiring  him  to  produce  it  at  a  time  named  in  tbe  order. 
If  ne  has  possession  of  the  will,  and  neglects  or  refuses  to 
produce  it  in  obedience  to  tbe  order,  he  may,  by  warrant 
from  tbe  court,  be  committed  to  the  jail  of  tbe  county, 
and  be  kept  in  close  confinement  until  he  produces  it. 

Probate  orders  and  citations— sees.  1704-1711. 

Imprisonment  until  order  obeyed— sec.  1219. 

§  1303.  When  the  petition  is  filed  and  the  will  pro. 
duced,  the  clerk  of  the  court  must  set  the  petition  for 
hearine  by  tbe  court  upon  some  day  not  less  than  ten  nor 
more  tnan  thirty  days  from  tbe  production  of  the  will. 
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Notice  of  the  hearing  shall  he  given  hy  such  clerk  hy  pub- 
lishing the  same  in  a  newspaper  of  the  county;  if  there  is 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the  most  public  places  in  the  county.  If  the  notice 
is  published  in  a  weekly  newspaper,  it  must  api>ear  therein 
on  at  least  three  different  days  of  publication;  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall 
be  so  published  that  there  must  be  at  least  ten  days  from 
the  first  to  the  last  day  of  publication,  both  the  lirst  and 
the  last  day  being  included.  If  the  notice  is  by  posting, 
it  must  be  given  at  least  ten  days  before  the  hearing 
[Approved  March  3rd,  1881.] 

Production  of  will— initiates  jurisdiction,  23  CaL'395. 

Order  directing  publication—particularity  of,  51  GaL  146. 

Publication  of  notice— sec.  1705;  39  Gal.  550:  where  defective,  pro- 
eeedlngs  vacated,  My.  P.  Bep.  75:  order  for,  need  not  direct  number 
of  insertions,  51  Cal.  146. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
office,  with  the  postage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  be  not 
known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  post-office  at  the  county  seat  of  tho 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  no^e  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioning,  if  their 
places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearijig.  Per- 
sonal service  of  copies  of  the  notice  at  least 'ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing.  [In 
effect  July  1st,  1874.1 

Notice  to  heirs— record  must  show,  44  GaL  866;  My.  P.  Bep.  130. 

Notice  to  ooezecntor— residence  must  appear,  51  Gal.  146. 

Citation  not  served— effect  of,  on  Jurisdiction,  14  GaL  103. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 
time  receive  petitions  for  the  probate  of  wills,  and  make 
and  issue  all  necessary  orders  and  writs,  to  enforce  the 
production  of  wills,  and  the  attendance  of  witnesses,  and 
may  appoint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wills  to  probate.  [In 
effect  April  16th,  1880.] 

Probate  powers  at  chambera— sec.  166. 
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Frotate  orders  and  procesMS— aec.  1704  et  seq. 
Special  sessions— terms  formerly,  see  sec.  73n. 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  have  been  i)ostponed,  the 
court,  unless  the  parties  appear,  must  require  proof  that 
the  notice  has  been  given,  which  being  made,  the  court 
must  liear  testimony  in  proof  of  the  will.  [In  effect  July 
Ist,  1874.] 

Time  appointed  for  the  hearing—22  Cal.  51 . 

Proof  of  notice— to  heirs  of  estate,  5  CaL  70;  49  CaL  fi09;  My.  P.  Rep. 
130. 

Testimony  in  proof  of  the  will— sees.  1308, 1309, 1315, 1316. 

§  1307.  Any  person  interested  may  appear  and  con- 
test the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  guardians,  or  attorneys 
appointed  by  themselves  or  by  the  court  for  that  purpose ; 
but  a  contest  made  by  an  attorney  appointed  by  the 
court  does  not  bar  a  contest  after  probate  by  the  party  so 
represented,  if  commenced  within  tlie  time  provided  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  the  court  of  itself  invalidate  the  probate 
of  a  will.    [In  effect  July  1st,  1874.] 

Contest— sec.  1312  et  seq.:  acquiescence  as  bar,  6  CaL  15a. 

Gnardianch-secs.  372, 373, 1747-1809. 

Attorneys— generally,  sees.  275-299. 

Attorney  appointed  by  the  court— sec.  1718;  My.  P.  Rep.  6;  Estate  of 
Cunningham,  Mo.  6590,  from  the  Bench,  March  11th,  1880.  5  Pac  C.  L. 
J.  615. 

§  1306.  If  no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  only,  if  he  testilies 
that  the  will  was  executed  in  all  particulars  as  required 
by  law^  and  that  the  testator  was  of  sound  mind  at  the 
time  of  its  execution. 

Admitting  to  probate— where  contest,  sees.  1314, 1317, 1318:  conclu- 
siveness of,  sec.  1908,  subd.  1 ;  20  CaL  233;  22  Cal.  72. 
Will  was  executed- proof  of  execution  of  writing,  sec.  1940. 

§  1309.  An  olographic  will  may  be  proved  in  the  same 
manner  that  other  private  writings  are  proved. 
Olographic  will-signature  to.  My.  P.  Rep.  5, 78, 140.    . 
Frirate  writinga^  how  proved^sec.  1940. 

CoBB  Civ.  Pboo.— 88. 
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ARTICLE  II. 

COKTBSTIKO   PBOBATB  OF  WILLS. 

S  1312.  Contestant  to  file  grounds  of  contest,  and  petitioner  to  reply. 

§  1318.  How  jnryobtaincu  and  trial  had. 

S  1314.  Verdict  of  tlte  Jury.   Jadgment.   Appeal. 

S  1315.  Witnesses,  wlio  and  how  many  to  ue  examine^.    Proof  of 

handwriting  admitted,  when. 
$  1316.  Testimony  reduced  to  writing  for  futore  evidoice. 
S  1317.  If  nroveu,  certificate  to  be  attached. 
§  1318.  Will  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  tbe  will,  he  must 
Hie  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of 
the  county  interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  tue  crouuds  of  de- 
murrer provided  for  in  part  two,  title  six,  chapter  three  of 
this  Code.  If  the  demurrer  is  sustained,  the  court  must 
allow  tlie  contestant  a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written  opposition.  If 
the  demurrer  is  overruled,  the  petitioner  and  others  inter- 
ested may  jointly  or  separately  answer  the  contestant's 
grounds,  traversing  or  otherwise  obviating  or  avoiding 
me  objections.    Any  issues  of  fact  thus  raised,  involvini? : 

1.  Tiie  competency  of  the  decedent  to  make  a  last  will 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  exe- 
cution of  the  will  from  duress,  menace,  fraud,  or  undue 
influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or 

4.  Any  other  questions  substantially  affecting  the  va- 
lidity of  the  will- 
Must,  on  request  of  either  party  in  writing,  (filed  three 

days  prior  to  the  day  set  for  the  hearing)  be  tried  by  a 
jury.    If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.    On  the  trial,  the  contestant  is 
plaintiff  and  the  petitioner  Is  defendant. 
Contestants— sec.  1307. 

Contest— ^before  probate,  does  not  involve  constmotion  of  will,  49 
€al.  699 :  after  probate,  sec.  1327  et  teq, :  through  attorney  appointed  by 
tho  court,  sec.  1307  and  note. 

Grronnds  of  opposition— 

SUBDmsioK  1.  Oompetency— Estate  of  Toomes,  April  7tb,  1880, 
5  Pac.  C.  L.  J.  286;  My.  P.  Rep.  12, 135. 

SUBDivisioif  2.  Undue  inflnence-G2  Gal.  485;  Estate  of  Brooks, 
March  Slst.  1880, 5  Pac  0.  L.  J.  236;  My.  P.  Bep.  1, 12,50. 141 ,  148:  variety 
of  grounds.  My.  P.  Bep.  12, 24 :  facts  to  be  stated.  My.  P.  Bep.  205, 259. 

SDBDrviSiON  8.  Execution— see  sec.  1815. 
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Grounds  of  demurrer— sees.  43(^34:  specifying,  My.  P.  Bep.  2fi9. 
Oontestant  plaintiff— must  open  proofs,  Hy.  P.  Bep.  73. 

§  1313.  'When  a  jury  is  demanded,  the  Superior  Court 
must  impannel  a  jury  to  try  the  case,  in  the  manner  pro- 
vided for  impanneling  trial  juries  in  courts  of  record;  and 
the  trial  must  be  conducted  in  accordance  with  the  provi- 
sions of  part  two,  title  eight,  chapter  four,  of  this  Code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.  [In  effect 
April  IGth,  1880.J 

Trial  juries— in  courts  of  record,  summoning,  sees.  225-228:  lmpnn< 
neling,  sees.  246, 247. 

,  Oondnct  of  trial— sec.  607n;  sees.  600-628. 

Trial  by  the  court— sees.  631-436. 

Transfer  of  proceeding— sees.  397, 398, 1431-1433;  46  Cal.  245. 

§  1314.  The  jury,  after  hearing  the  case,  must  return 
a  special  verdict  ui)on  the  issues  submitted  to  them  by 
the  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  wHl  to  probate  or  reject- 
ing it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  tha  will  is  admit- 
ted to  probate,  the  judgment,  will,  and  proofs  must  be 
recorded. 

Special  verdict— conclusiveness  of,  sec.  I3I7;  34  Cal.  687:  verdict 
genenUly,  sees.  624-628. 
Judgment  of  the  court— need  not  be  formal,  22  Cal.  dl. 
Proofs  reduced  to  writing— see  sec.  1316. 

§  1315.  If  the  will  is  contested,  all  the  subscribinj» 
witnesses  who  are  present  in  the  county,  and  who  are  ot 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will ;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  them. 

Writings— proof  of  execution,  sec.  1940. 

Witnesses— generally,  sec.  1878-188i:  attendance  of,  procuring,  sec. 
\%5etteq, 

§  1316.  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  any 
subsequent  contests  concerning  the  validity  of  the  will, 
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or  tbe  safBciency  of  the  proof  thereof,  if  the  witness  be 
dead,  or  has  permanently  removed  from  this  State. 

§  1317.  If  the  court  is  satisfied,  upon  the  proof  taken, 
or  from  the  facts  found  by  the  jury,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  sound  and  disposing  mind,  and  not  acting 
under  duress,  menace,  fraud,  or  undue  influence,  a  certif- 
icate of  the  proof  and  the  facts  found,  signed  by  the 
judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will.     [In  effect  April  16th,  1880.] 

Gertifloate  attached  to  will -directory  merely,  22  Cal.  51. 

Seal  required— sec.  153,  snbd.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  thereof ^ 
must  be  filed  and  recorded  bv  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonstitnte  part  of  record,  etc.— inserted  by  amdt.  1880. 

ABTICLE  UL 

Pbobate  ov  FoBXioif  Wills. 

S  1322.  Wills  proved  in  otber  States  to  be  recorded,  when  and  wbere. 
I  1323.  Proceedings  on  the  production  of  a  foreign  will. 
I  1324^  Hearing  proofs  of  probate  of  foreign  wilL 

J  1322.  All  wills  duly  proved  and  allowed  in  any 
er  of  the  United  States,  or  in  any  foreign  country  or 
State,  may  be  allowed  and  recorded  in  the  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In  effect  April  16th,  1880.] 

§  1323.  when  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  must  appoint  a  time  for  the  hearing;  notice 
whereof  must  be  given  a.s  hereinbefore  provided  for  an 
original  petition  for  the  probate  of  a  will. 

Foreign  ezecator— no  eztra>territorlal  authority,  see  sec.  1913. 

Notice  as  for  an  original  petition— see  sec.  1303  et  seq.:  application 
of  special  statnte,  39  Cal.  550. 

Attorney  for  absent  heirs— sec  1718. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  of 
the  record  that  the  will  has  been  provea,  allowed,  and 
admitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 
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ing  to  the  law  of  the  place  in  which  the  same  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  this  State,  it  must  be  ad- 
mitted to  probate  and  have  the  same  force  and  effect  as  a 
will  iirst  admitted  to  probate  in  this  State,  and  letters 
testamentary  or  of  administration  issued  thereon. 

Admitted  to  probate— effect  of  judgment,  22  Cal.  72. 

Letters  testamentor/  or  of  admiziistration— sees.  1349>ia62. 

ARTICLE  IV. 
CoiTTBSTiira  Will  aftbb  Pbobate. 

S  1327.  The  probate  may  be  contested  within  one  year. 

S  13*28.  Citation  to  be  issued  to  parties  interested. 

I  1329.  The  hearing  had  on  proof  of  service.  '^ 

S  1330.  Petitions  to  revolce  probate  of  will  tried  by  Jury  or  court. 
Judgment,  what. 

S  1331.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease,  but 
not  liable  for  acts  in  good  faith. 

S  1332.  Costs  and  expenses,  by  whom  paid. 

S  1333.  Probate,  when  conclusive.  One  year  after  removal  of  disa- 
bility given  to  infants  and  others. 

§  1327.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
after  such  probate,  contest  the  same  or  the  validity  of  the 
will.  For  that  purpose  he  must  file  in  the  court  in  which 
the  will  was  proved,  a  petition  in  writinp:,  containing  his 
allegations  ai^ainst  the  validity  of  the  will  or  against  the 
sufficiency  otthe  proof,  and  praying  that  the  probate  may 
be  revoked. 

Within  one  year  after  probate— Estate  of  Cunningham,  My.  P.  Bep. 
214;  orappeal,5Pac.C.L.J.515;  My.P.Rep.2S5:  if  no  contest,  probate 
conclusive,  sec.  1333.  * 

Distribution  proper  before  end  of  year— 51  Cal.  568;  63  CaL  94. 

Attorney  appointed  by  the  court— powers  as  to  proceedings  for  re- 
vocation. My.  P.  Bep.  6, 75. 

Petition  for  revocation— My.  P.  Bep.  253:  allegations  against  valid- 
ity  of  will,  see  sec.  1312. 

§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  administra- 
tors with  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residing  in  the 
State,  so  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians, if  any  of  them  are  minors;  or  to  their  personal 
representatives,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  some  day  of  a  regular  term, 
therein  specified,  to  show  cause  why  the  probate  of  the 
will  should  not  be  revoked.    [In  effect  July  1st,  1874.  J 

Citation— see  sees.  1707-1711. 
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Gnardians-«ec.  1722;  sec.  1747  et  seq. 
Begnlar  term— abolition  of  terms,  sec.  73». 

§  1329.  At  the  time  appointed  for  showing  cause,  or  at 
any  time  to  which  the  hearing  is  postponed,  personal  serv- 
ice of  the  citations  having  been  made  upon  any  persons 
named  therein,  the  court  must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con- 
test of  a  will. 

Proof  of  notice— see  sec.  1306. 

Try  the  issnes  joined— see  sec.  1312;  Estate  of  Canningham,  March 
lltb,  1880. 5  Pac.  C.  L.  J.  515.  \ 

§  1330.  In  all  cases  of  petitions  to  revoke  the  probate 
of  a  will,  wherein  the  origmal  probate  was  granted  with- 
out a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  tlie  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  oi  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  find,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jnry— trial  by,  sees.  1913, 1314. 

_  ^ 

§  1331.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator  witn  the  will  annexed 
must  cease;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  thfl 
revocation. 

Acts  before  revocatloni  valid— sec.  1428. 

§  1332.  The  fees  and  expenses  must  be  paid  by  the 
partjr  contesting  the  validity  or  ])robate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  the 
revocation,  or  out  of  the  property  of  the  decedent,  as  the 
court  directs. 

Costs  of  contest— costs  generally,  sec.  IQQl  et^q. 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  Infants  and 
persons  of  unsound  mind,  a  like  period  of  one  year  after 
their  respective  disabilities  are  removed.  [In  effect  July 
1st,  1874.  J 

Conclnsiveneas  of  probate— sec.  1908,  subd.  1  and  notes;  20Cal.233. 

Oovertore  not  a  diaability— My.  P.  Bep.  19. 

Distribution  need  not  be  postponed— for  those  under  disability. 
82  Cal.  94. 
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ARTICLE  V. 

Fbobate  of  Lost  or  Destboted  Well. 

%  1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 
S  1339.  Must  have  been  in  existence  at  time  of  death. 
S  1340.  To  be  certified,  recorded,  and  letters  thereon  granted. 
S  1341.  Court  to  restrain  injurious  acts  of  executors  or  adminlstraton 
during  proceedings  to  prove  lost  will.  ^ 

§  1338.  Whenever  any  will  is  lost  or  destroyed,  the 
Superior  Court  must  take  proof  of  the  execution  and 
validity  thereof,  and  establish  the  same ;  notice  to  all  per- 
sons interested  being  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  given 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
[In  effect  April  16th,  1880.  J 

KTotice  as  to  all  persons  interested- sees.  1303, 1304:  by  citation, 
sees.  1707-1711 :  service  of  papers,  sec.  1010  ei  seq, 

§  1339.  No  will  shall  be  proved  as  a  lost  or  destroyed 
wul,  unless  the  same  is  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator,  or  is  shown  to 
have  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certificate  must  be  filed  and  recorded  as  other  wills  are 
tiled  and  recorded,  and  letters  testamentary  or  of  admin- 
istration, with  the  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upon  wills  produced  and  duly 
proved.  The  testimony  must  be  reduced  to  writing, 
signed,  certified,  and  filed  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  April 
16th,  1880] 

Certificate— sec.  1317. 

Letters  testamentary,  etc.— sees.  1349-1362. 

§  1341.  If,  before  or  during  the  pendency  of  an  api)li- 
cation  to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  may  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings 
which  would  be  injurious  ta  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 
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ARTICLE  VI. 
THB  PBOBATB  of  NUirOUFATIYB  WILLS. 

!1344.  Nuncapative  wills,  when  and  how  admitted  to  probate. 
1345.  Additional  requirements  in  probate  of  nuncupative  wills.    ' 
1346.  Contests  and  appointments  to  conform  to  provisions  as  to  otbfir 
wills. 

§  1344.  Kuncupative  wills  may  at  any  time,  within 
six  months  after  tlie  testamentary  words  are  spoken  by 
the  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jurisdictional  facts, 
must  allege  that  the  testamentary  words  or  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after 
the^  were  spoken,  which  writing  must  accompany  the 
petition. 

Nnncnpatiye  wills— Civil  Code,  sees.  128S-1291:  mider  Mexican 
system,  1  CaL  488. 

Petition  and  notice— sees.  129S-1309. 

§  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncupative  will  until 
the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  their  substance  is,  reduced  to 
writing  and  filed  with  the  petition,  nor  until  the  surviv- 
ing husband  or  wife,  (if  any)  and  all  other  persons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  are 
notified  as  hereinbefore  provided.  [In  effect  April  16th, 
1880.] 

Notiiying  persons  interested— see  sec.  1338n. 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
and  appointments  of  executors  and  administrators  of  the 
e.state  devised  thereby,  must  be  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  writ- 
ten wills. 
Probate  contests— sec.  1312 et seq.;  sec.  1327  ef  »eq, 
Oontesting  appointment  of  ezeontors,  etc.— sees.  1851, 1374. 
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CHAPTER  III. 

OF   EXECUTORS   AND   ADMINISTRATORS, 
;  THEIR  LETTERS,  BONDS,  REMOVALS, 

AND  SUSPENSIONS. 

ABT.  I.    LETTERS    TESTAKENTART  A.WD   OF  ADMINISTRATION, 

WITH  THE  Will  Annexed,  how  and  to  Whom 
Issued.  / 

n.  Form  of  letters. 

in.  Letters  of  administration,  to  Whom  and  the 
Order  in  which  Thbt  are  Granted. 

IV.  Petition  and  Contest  for  Letters,  and  Action 

THEREON 

y.  Bevocation  of  Letters  and  Proceedings  there- 
for. 
VI.  Oaths  and  Bonds  of  Ezegittors  and  Administra- 

tors. 

vn.  Special  Administrators  and  their  Powers  and 

Duties. 

Tin.  Wills  Found  After  Letters  of  Administration 
Granted. 
IX.  Disqualification  of  Judges  and  Transfers  of 

Administration. 
X.  Bbmovals  and  Suspensions  in  Certain  Cases. 

ABTICLE  L 

Letters  Testamentary  and  of  administration,  with  the 
Will  Annexed,  how  and  to  Whom  Issued. 

S  1?49.  To  whom  letters  on  proved  will  to  issue. 

I  1350.  Who  are  incompetent  as  ezecutoi-s  or  administrators.   Letters 

with  will  annexed  to  issue,  when. 
S  1351.  Interested  parties  may  file  objections. 
S  1353.  Unmarried  woman  executrix  or  administratrix  marrying,  her 

authority  ceases.   Married  woman  named  may  he  execu- 

trlx,  but  not  administratrix. 

1353.  Executor  of  an  executor. 

1354.  Letters  of  administration  durante  minore  mtate* 

1355.  Acts  of  a  portion  of  executors  valid. 

1356.  Authority  of  administrators  with  will  annexed.  Letters,  how 
Issued. 

§  1349.  The  court  admitting  a  will  to  probate,  after 
tlie  same  is  proved  and  allowed,  must  issue  letters 
thereon  to  the  persons  named  therein  as  executors  who 
are  competent  to  discharge  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  provided  in  sec* 
tion  thirteen  hundred  and  fifty-one. 

Letters  testamentary— form  of,  sec.  1360:  when  not  ordered  to  Issue, 
96  Cal.  75:  issued  to  persons  not  authorized,  are  void,  52  Cal.  658. 
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Qaalification  of  ezecators—secs.  1387-1407:  powers  before  Civil 
Code,  sec.  1373. 

§  1350.  No  person  is  competent  to  serve  as  executor 
who,  at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  age  of  majority; 

2.  Convicted  01  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  the 
grant  of  letters  in  cases  of  intestacy.  [Approved  April 
1st,  1878.] 

Inconipetent  to  serve  as  ezecntors— subd.  1,  minor,  see  sec.  13&4: 
Bubd.  3,  want  of  integrity,  My.  P.  Bep.  117. 

Some  of  ozecutors  unable  to  act— sec.  1354. 

Marriage— as  affecting  competency,  sec.  1353. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentary  to  tho 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1352.  When  an  unmarried  woman,  appointed  execu- 
trix, marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  afemme  sole. 

Unmarried  woman— appointed  executrix,  marries,  18  Cal.  20:  ap- 
plication to  widow,  42  Cal.  462. 

Married  woman— not  to  be  administratrix,  sec.  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadministered» 
must  be  issued. 

Ex^cntor  of  an  executor— claim  cannot  be  presented  to,  52  CaL  638. 

Letters  of  administration  with  will  annexed— sec.  1356. 

§  1354.  Where  a  person  absent  from  the  State,  or  a 
minor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 
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letters  testamentary  and  administer  the  estate  until  tbe 
return  of  the  absentee  or  the  majority  of  the  minor,  wlio 
may  then  he  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§ri355.  When  all  the  executors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thority to  perform  all  acts  and  discharge  the  trust,  re- 
quired by  the  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Remainder  of  ezecators  aoting'-wliere  some  Incapacitated,  etc., 
sec.  1425. 

Ooezecntor  not  acting— not  entitled  to  show  of  oommtalons,  24 
Cal.  90. 

Joint  antfaoritf— sec.  15. 

Authority  of  ezecntora— before  qualifying.  Civil  Code,  sec.  1373:  be- 
fore letters  revoked,  sec.  1428:  powers,  etc,  generally,  sec.  1581  et  seq.: 
removals,  etc.,  sec.  1436  et  *eq. 

§  1356.  Administrators  with  the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  tlie  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 
Antiiority  of  ezeontors— «ec.  1355r. 

Administrators  with  the  will  annexed— same  power  as  executor, 
32  Cal.  436:  may  maintain  conversion,  29  CaL  507. 

ABTICLE  n. 

f  oax  or  Letters. 

!1360.  Form  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  will  annexed. 
1362.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  county,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  CD.,  who  is  named  therein  as  such,  is 

hereby  appointed  executor.    Witness,  G.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  city  and  county,  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  38—.    (Seal.)    By  order  of  the  court.    G.  H.,  clerk. 
[In  effect  April  16th,  I88O.3 
Seal— required,  sec.  83,  siibd.2:  of  courts,  generally,  sees.  147-153. 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of  ,  with  the 

seal  of  the  court  affixed,  the day  of ,  a.  d.  18—. 

(Seal.)  By  order  of  the  court.  G.  H.,  clerk.  [In  effect 
April  16th,  1880.] 

See— sec.  136Qfi. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.)  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  the  county, 

or  city  and  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  a.  d.  18—.    By  order  of  the  court. 

G.  H.,  clerk.    [In  effect  AprU  16th.  1880.] 

See— sec.  1380n. 

ARTICLE  in. 

LSTTXB8  OV  ADVnriSTBATIOK,  TO  WHOK  AND  THX  OBDBS  XV 

WHICH  THBT  AHB  GBAITTED. 

S 1965.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

1366.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  01  court  to  appoint  administrator,  wben. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Married  woman  not  to  be  administratrix. 

§  1365.  Administration  of  the  estate  of  a  person  dy- 
ing Intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  portion 


thereof;  andtherare.reHpectiTel?,  entitled  thereto  in  the 

following  order: 

1.  ThasurTlvingLuBlDand  ox  wife,  or  Bome  competent 
person  wliom  be  or  sbe  ma;  reqaaat  to  have  appoilttad; 

2.  Thecliildreu; 

3.  The  father  or  mother; 

4.  The  brothers: 
6.  The  sUters; 

6,  The  giaDdchildreuj 

T.  The  nest  of  kin  entitled  to  share  in  the  distribution 

8.  The  public  administrator; 

9.  The  crediWrs; 

10.  Any  peraon  legally  competent. 

It  the  decedeni  was  a  member  of  a  partnership  at  the 
f.iniA  of  Lis  decease,  the  surviving  partner  must  in  no  case 
appointed  administrator  of  niB  estate.      [Approved 


l^'-Lab 


§  1366.  Of  several  persona  claiming  and  eqnall;  en- 
titled to  administer,  mates  must  be  preferred  to  females, 
and  relatives  of  the  whole  to  those  of  the  half  blood. 

S1367,  'When  there  are  several  persons  equally  en- 
ed  to  the  administration,  the  conrt  may  grant  letters  tu 
one  or  more  of  them;  and  when  a  creditor  is  daimina 
letters,  the  court  may.  In  its  discretion,  at  the  request  of 
another  creditor,  grant  letters  to  any  other  person  legally 
competent.  , 

Appoiatiiig  OSS  or  man  admlniitntoni— Blobla  sdmiulBtntor,  9 
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§  1368.  If  any  person  entitled  to  administration  is  a 
minor,  letters  must  be  granted  to  bis  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Guardian  of  minor— sees.  372, 373,  and  notes;  sees.  1747, 1759. 

Persons  entitled  to  administer— sec.  1365.  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majority; 

2.  Not  a  bonafiie  resident  of  the  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity.  [Approved 
April  Ist,  187a] 

Persons  incompetent  to  administer— JVb  diaereHon,  to  exclude,  23 
Cal.  476.  Subd.  1,  Minor t  sec.  1368.  Snbd.  2,  Non-resident,  nominee  of. 
when  preferred.  My.  P.  Rep.  179.  Subd.  4,  Want  of  understanding,  23 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministratrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  February  13th,  1872.  —  §   56. 
when  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shsill 
extinguish  her  authority  as  such  administratrix..   Ad-, 
ministration  shall  not  be  granted  to  a  married  woman.] 

Matried  woman  as  eaceontrix— sec.  1302. 

ARTICLE  TVf 
FBTITIOV  VOB  LBTTBB8,ASD  AOTIOV  THBBBOR. 

<  1871.  Appllcatioos,  how  made, 
f  1372.  when  granted. 

1373.  Notice  of  application. 

1874.  Contesting  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 

S  1377.  Orant  to  any  applicant. 

S  1378.  Whatproofs  must  be  made  before  granting  letters  of  admlnis- 

tratfon. 
S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essen-- 
tial  to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ases, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  void  on  account  of  such  want  of 
jurisdictional  averments. 

Stating  the  jurisdictional  facts— as  to  right  to  administer,  28  Cal. 
182:  residence  of  decedent,  7  Cal.  215;  17  Cal.  233;  19  Cal.  188. 
Value  of  the  property— held  not  Jurisdictional  fact,  28  Cal.  182. 

Jurisdiction  of  the  case^where  not  sufficient  basis  for,  My.  P.  Bep. 
208. 

Proceedings  not  void— for  want  of  Jurisdictional  averments,  S3  Cal. 
641. 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880. J 

§  1373.  When  a  petition  praying  for  letters  of  admin- 
istration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  the  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 
1880.]- 

Posting  notices— compare,  sec.  1303. 

§  1374.  Any  person  interested  may  contest  the  peti- 
tion, by  filing  writteri  opposition  thereto,  on  the  ground 
of  the  incompetency  of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray  that  letters  be 
issued  to  himself.  In  the  latter  case  tne  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  the  applicant— sec.  1369. 

Assert  his  own  rights— persons  entitled  to  administer,  sec.  1365. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  beat 
entitled  thereto. 

Proof  of  notice— compare,  8ec.l306:  conclusive  evidence,  sec.  IS76. 

Hear  the  proofs,  eto.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  461. 
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§  1376.  An  entry  in  tlie  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice. 

Entrf  in  the  minutes— wben  insufficient,  7  Cal.  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration,  when 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  persons  having  better  rights— may  procure  revocation,  see 
sees.  1383-1386. 

Failure  to  appear,  etc.— Is  waiver  of  right,  16  Cal.  161. 

§  1378.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  aUeged  intestate,  testimony  admissible,  7 
Cal.  215. 

Witness— compelling  attendance  of,  sec.  1985  et  tea.:  creditor  may 
be.  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  otherwise  entitled  to  the 
same,  at  the  written  request  of  the  person  entitled,  liled 
in  the  court.  When  the  person  entitled  is  a  non-resident 
of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
authorized  by  the  laws  of  this  State  to  take  acknowledg- 
ments and  administer  oaths  out  of  this  State,  may  be 
received  as  prima  facie  evidence  of  the  identity  of  the 
party,  if  free  from  suspicion,  and  the  fact  is  established 
to  the  satisfaction  of  the  court.  [In  effect  April  16th,  1880.] 

Section  applicable— only  where  vacancy,  25  Cal.  685. 

Discretion  of  the  oonrt— wbere  will,  My.  P.  Bep.  181. 

Bequest  of  person  entitled— party  appointed  at,  My.  P.  Bep.  85, 185; 
16  Cal.  161;  28  Cal.  186:  but  when  public  administrator  preferred,  see 
53  Cal.  243. 

Proof  of  identity— Affidavits,  sees.  200^2015:  depositions  out  of  the 
Stat'e,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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ARTICLE  V. 

Bevocation  of  Letters  and  Pboobedings  Therbfob. 

§  1383.  BevocatioD  of  letters  of  administration. 

I  1384.  When  petition  filed,  citation  to  issue. 

I  1385.  Hearing  of  petition  for  re  vocation. 

§  1386.  Prior  Tighta  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration 
may  be  issued  to  him.     [In  effect  April  16th,  1880.] 

Competent— 23  Cal.  476;  persons  incompetent,  sees.  1369, 1370. 

At  written  request— compare  Request  of  Pebsoi?  Entitled, 
sec.  1379n:  before  amdt.  1880,  nominee  not  appointed,  25  Gal.  585. 

Revocatioirof  the  letters— granting  fresh  letters,  effects,  43  Cal.  505: 
incumbent  on  court,  23  Cal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Oitation— to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegations  and  proofs  of  tlie  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, Tetters  of  administration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Cal.  480. 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  oeen  granted  to  a  child,  father, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  ma^  assert  his  prior  right,  and  obtain  letters  of  ad' 
ministration,  and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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AUTICLE  VI. 

Oaths  aitd  Bonds  otf  Exeoutobs  and  ADicnrisTBATOBS,  etc. 

S  1387.  Administrator  or  executor  to  take  oatb.  Letters  and  bond  to 
be  recorded. 

§  1388.  Bond  of  administrators,  form  and  requirements  of. 

I  1389.  Additional  bonds,  when  required. 

§  1390.  Condition  of  bonds. 

S  1391.  Each,  or  more  than  one  administrator,  to  qive  separate  bonds, 

S  1392.  Several  recoveries  may  be  had  on  same  bond. 

§  1393.  Bonds,  and  Justification  of  sureties  on.   Must  be  approved. 

S  1394.  Citation  and  requirements  of  Judge  on  deficient  bond.  Addi- 
tional security. 

§  1395.  Bight  ceases,  when. 

S  1396.  When  bond  may  be  dispensed  with. 

§  1397.  Petition  showing  failing  sureties  and  asUng  for  further  bonds. 

S  1398.  Citation  to  executor,  etc.,  to  show  cause  a^dnst  such  applica- 
tion. 

%  1399.  Further  security  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

§  1401.  Suspending  powers  of  executor,  etc. 

§  1402.  Further  security  ordered  without  application  of  party  In  in- 

S  1403.  Belease  of  sureties. 

S  1404.  New  sureties.  ^ 

§  1405.  Neglect  to  give  new  sureties  forfeits  letters. 

S  1406.  Application  to  be  determined  out  of  term  time. 

§  1407.  Liability  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  must 
take  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.    [In  effect  April  16th,  1880. j 

State  of  Oalifomia— executed  to,  compare,  6  Cal.  632. 
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Snreties-secs.  1393. 1394, 1397-1400, 1403, 1404, 1407. 

Approved  by  judge— at  chambers,  sec.  166. 

Bond— condition  of.  sec.  1390:  separate,  when,  sec.  1391 :  recovery  on, 
sees.  1303.  I4U7 :  not  required,  wlien,  sec.  1399:  further  security,  sees. 
13a9, 1394-1402:  stands  as  undertaking  on  appeal,  sec.  970:  undertakings 
generally,  sec.  941». 

Amount  of  bond— when  no  review  of  action  fixing,  28  Cal.  182. 

Double  the  value  of  the  personal  property— My.  P.  Bep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered ;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  tne  penalty  of  the  bond  given 
beiore  receiving  letters,  or  of  any  bond  given  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  that  will  come  into  the  possession  of 
the  executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.    [In  effect  April  16th,  1880.] 

Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
Insolvent,  50  Cal.  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Conditions  of  the  bond— no  breach  of,  5  Cal.  443. 

Duties  of  the  trust—see  sec.  1581  et  seq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sued  upon— Joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  sec.  367  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are. 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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Buch  bonds  and  undertakings  must  be  appro-red  by  a 
judge  of  the  Superior  Court  before  being  filed  or  recorded. 

In  effect  April  16th,  1880.] 

Approved  by  judge— at  chambers,  sec.  166. 

Examination  of  sureties— when  qualifications  questioned,  sec.  1394. 

§  1394.  Before  the  judge  approves  any  bond  required 
under  this  title,  and  after  its  approval,  lie  may,  of  his  own 
motion,  or  upon  the  motion  oi  any  person  interested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justified  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear  before  him  at  a  designated  time  and 
place,  to  be  examined  touching  their  property  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring his  appearance  on  the  return  of  the  citation ;  and 
on  its  return  he  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.    [In  effect  April  16th,  1880.] 

Citations— sees.  1707-1711. 

Additional  seonrity— efEect  of  failure  to  give,  In  time,  sec.  1395. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the 
estate,  who  will  execute  a  sufficient  bond,  must  be  ap- 
pointed to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  in  other 
cases.    [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  In  conflict  with  this 
section,  see  53  Cal.  19. 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
judge  thereof,  that  toe  sureties  of  the  executor  or  admin- 
istrator thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  bond  is  in- 
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sufficient,  and  ask  that  further  security  be  Tequired.    [In 
effect  April  16th,  1880.] 
Ask  farther  seciuity— court  may,  sec.  1402. 

§  1398.  If  the  court,  or  a  judge  thereof,  is  satisfied 
that  the  matter  requires  investigation,  a  citation  must  be 
issued  to  the  executor  or  administrator,  requiring  him  to 
appear,  at  a  time  and  place  to  be  therein  specified,  to 
show  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  the  executor 
or  administrator,  at  least  live  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  place  of  residence,  or  by 
such  publication  as  the  court  or  a  judge  thereof  may  or- 
der.   [In  effect  April  16th,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  may  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  Irom  any  cause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon  case. 

§  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  give  bond,  where  by  the  terms  of  the  will  no 
bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. 

Saspension  of  ezecntor— until  bond  given,  not  in  conflict  with  sec. 
1396;  53  Cal.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  1»80.J 

§  1403.  When  a  surety  of  any  executor  or  adminis- 
trator desires  to  be  released  frojsa  responsibility  on  ac- 
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count  of  future  acts,  be  may  make  application  to  the 
Superior  Court,  or  a  judge  thereof,  for  relief.  The  court 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  him 
to  appear  at  a  time  and  place  to  be  therein  speciiiea,  and 
to  give  other  security.  If  he  has  absconded,  left,  or 
removed  from  the  State,  or  if  he  cannot  be  found,  after 
due  diligence  and  inquiry,  service  may  be  made  as  pro- 
vided in  section  one  thousand  three  hundred  and  ninety- 
eight.  I  In  effect  April  16th,  1880.] 
Soreties  released,  when— by  change  in  trust  estate,  53  Gal.  451. 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  the 
sureties  who  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  subsequent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  pudge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

tl406.  The  applications  authorized  by  the  nine  pre- 
ing  sections  of  thid  chapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.J 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  1st, 
1874.] 

ARTICLE  VII. 

Special  Adkivistbatobs  Aim  thbib  Powsbs  and  Duties. 

I  L411.  Special  administrator,  when  appointed. 

S  1412.  Special  letters  may  be  issued  out  of  term  time. 

S1413.  Preference  given  to  persons  entitled  to  letters. 
1414.  Special  administrator  to  give  bond  and  take  oath. 
1415.  Duties  of  special  administrator. 
S  1416.  When  letters  testamentary  or  of  administration  are  granted, 

special  administrator's  powers  cease. 
S  1417.  Special  administrator  to  render  account. 

§  1411.  When  there  is  delay  in  granting  letters  testa- 
mentary or  of  administration  from  any  cause,  or  when 
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such  letters  are  granted  irregularly,  or  no  sufficient  bond 
is  filed  as  required,  or  when  no  application  is  made  fox 
such  letters,  or  when  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate ;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.  [In 
effect  April  16th,  1880.1 

§  1412.  The  appointment  may  be  made  at  any  time, 
and  without  notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.  Upon  such  order  being  en- 
tered, and  after  the  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
in  conformity  with  the  order.    [In  effect  April  16th,  1880.] 

Oath  and  bond— see  sec.  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appoint- 
ment.   [In  effect  April  16th,  1880.] 

Person  entitled  to  letters— sec.  1365  et  seg. 

§  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge,  conditioned  for  the  faithful  performance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  [In  effect  April  16th, 
1880.] 

Oath  and  bond  of  administrator,  etc.— see  sees.  1387-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent;  all  incomes, 
'  rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  charge  and  management  of,  enter 
upon,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 


1416-24  EXEGUTOBS  AND  ADMINIBTBATOBS.  468 

by  any  creditor  on  d  claim  against  the.  decedent.    [In  ef- 
fect April  16th,  1880.  J 

Special  administrator— powers  astO8tiitB,fi0GaLS99:  alleged  con- 
version by,  50  Cal.  616. 

§  1416.  When  letters  testamentary  or  of  administra- 
tion on  the  estate  of  the  decedent  have  been  granted,  the 
powers  of  the  special  administrator  cease,  and  he  must 
torthwith  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  his  hands;  and 
the  executor  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings,  in  a  like  manner  as 
other  administrators  are  required  to  do. 

Account  of  administrator,  etc—sec.  1622  et  *eq. 

ABTICLE  Vni. 
Wills  foitnd  after  Lbttebs  of  AD3inri8TBATioiT  Obanted, 

AND  MISOELLAITEOUS  FBOVISIONS. 

S  1423.  On  proof  of  will,  after  grant  of  letters  of  administration,  let- 
ters revoked. 

I  1424.  Power  of  executor  in  such  a  case. 

S  1425.  Remaining  administrator  or  executor  to  continue  when  his 
colleagues  are  disqualified. 

S  1426.  Who  to  act  when  all  acting  are  incompetent. 

i  1427.  Executor  or  administrator  may  resign,  when.  Court  to  appoint 
successor.    Liability  of  outgoer. 

S  1428.  All  acts  of  executor,  etc.,  valiu'^until  his  power  is  revoked. 

S  1429.  Transcript  of  court  minutes  to  be  evidence. 

§  1423.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revoked,  and  the  power  of  the  adminis- 
trator ceases,  and  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  must  be  revoked— but  f onnal  removal  unnecessary,  49  GaL 
497. 

Account  of  administration— sec.  622  et  teg. 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 
Inventory  and  oolleotion  of  decedent's  effects— sees.  1443-I4S3. 
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§  1425.  In  case  any  one  of  several  executors  or  admin- 
istrators to  whom  letters  are  granted,  dies,  becomes  luna- 
tic, is  convicted  of  an  infamous  crime,  or  otherwise  be- 
comes incapable  of  executing  the  trust,  or  in  case  the 
letters  testamentary  or  of  administration  are  revoked  or 
annulled,  -with  respect  to  any  one  executor  or  administra- 
tor, the  remaining  executor  or  administrator  must  proceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or 
become  incapable,  or  the  power  and  authority  of  all  of 
them  is  revoked,  the  court  must  issue  letters  of  adminis- 
tration, with  the  will  annexed  or  otherwise,  to  the  widow 
or  next  of  kin,  or  others,  in  the  same  order  and  manner 
as  is  directed  in  relation  to  original  letters  of  administra* 
tion.  The  administrators  so  appointed  must  give  bond  in 
the  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have 
the  like  power  and  authority.    [In  effect  April  16th,  1880.] 

Letters  of  administration— order  and  manner  of  granting,  sec.  1365 
et  seq. :  with  will  annexed,  sec.  1356;  32  Gal.  436. 

Oath  and  bond— sees.  1387-1407. 

Power  and  anthority— sec.  1581  et  seq. 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  filed  in  the  Superior  Court,  resign  his 
appointment,  having  first  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement,  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  any  time  before  settlement  of  accounts 
and  delivering  up  oi  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
AprU  16th,  1880.] 

Fresamptions— as  to  resignation,  etc.,  on  collateral  attack  on  pro- 
ceedings, 28  Cal.  182. 
Resignation  not  at  will— of  administrator,  10  Cal.  116;  20  Cal.  288. 
Compensation— where  administrator  resigns,  3  Cal.  287;  5  Cal.  437. 
Settled  his  accounts— acceptance  improper  before,  10  Cal.  110. 
Delivered  np  estate— to  person  appointed,  5  Oal.  437. 

Code  Civ.  Pkoc— 40. 


§§  1428-31 EXECUTOBS  AND  ADMINIBTRATOBS.  '    470 

§  1428.  All  acts  of  an  executor  or  administrator,  as 
such,  before  the  revocation  of  his  letters  testamentary  or 
of  administration^  are  as  valid  to  all  intents  and  purposes 
as  if  such  executor  or  administrator  had  continued  law- 
fully to  execute  the  duties  of  his  trust. 

Executor  de  son  tort— At  common  law,  17  Gal.  182:  now  probably- 
obsolete,  50  CaL  888. 

§  1429.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  together  with  the  certificate  of  the  clerk, 
under  his  hand  and  the  seal  of  his  court,  that  such  person 
has  given  bond  and  been  qualified,  and  that  letters  testa- 
mentary or  of  administration  have  been  issued  to  liim 
and  have  not  been  revoked,  shall  have  the  same  effect  in 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded— sec.  1387. 

ABTICLE  IX. 

DlSQUALITICATIOir  OF    JimOBS  AND   TBAHSVSBS  OV  ADXHriS* 

TBATIOlfB. 

$  1430.  When  judjere  not  to  act. 

$  1431.  Judge  being  disquaUfled,  proceedings  to  be  transferred,  and 

S  1432.  Transfer  not  to  change  right  to  administer.   Retransfer,  how 

made. 
S  1438.  When  proceedings  to  be  returned  to  original  court. 

§  1430.  2^0  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  ad^ninistration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  effect  April  16th,  1880.] 

Judge  interested  in  estate— disqualified,  where  agent  for  heirs,  37 
Cal.  190:  where  interested  In  a  sale  of  the  realty,  Tracy  v.  Colby,  June 
11th,  1880, 5  Pac.  G.  L.  J.  534. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Court 
praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  jadge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  the 
proceeding  to  the  Superior  Court  of  an  adjoining  county; 
and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding 
is  ordered  to  be  transferred,  a  certified  copy  oi  the  order, 
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and  all  the  papers  on  file  in  his  office  in  the  proceeding; 
and  thereafter  tne  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  o£  the 
estate.    [In  effect  April  16th,  1880.] 

Change  of  ▼•iiiie— to  obtain  impartiai  trial,  15  Cal.  220;  37  Cai.  190; 
46  CaL  215:  generally,  sees.  397-4196. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  the  preceding  section,  shall 
not  affect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
vided. If,  before  the  administration  ia  closed  of  any  es- 
tate so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  sucli  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
have  tne  proceeding  returned  to  the  court  from^which  it 
was  originally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ef- 
fect April  16th,  1880.] 

§  1433.  On  hearing  the  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  the  judge  must  make  an  order 
transferrmg  the  proceeding  back  to  the  court  where  it 
was  originally  commenced;  and  the  clerk  of  the  court  or- 
dering tnetransf er  must  transmit  to  the  clerk  of  the  court 
in  which  the  proceeding  was  originall:^  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
.file  in  his  office  in  the  proceeding;  and  the.court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  tilie  estate. 
[In  effect  April  16th,  im] 
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ABTIGLE  X. 
BSSOVALS  AND  SUSPEITBIOirS  IN  dBBTADV  CASXS. 

S  1496.  Suspension  of  powers  of  executor. 

§  1437.  Executor  to  have  notice  of  his  suspension,  and  to  be  cited  to  ap- 
pear. 
§  1438.  Any  party  interested  may  appear  on  hearing. 
%  1439.  Notice  to  abscoDdii^  executors  and  administrators. 
§  1440.  Hay  compel  attendance. 

§  1436.  Whenever  a  judge  of  a  Superior  Court  has 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nently removed  from  the  State,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  suspend  the 
powers  of  sucn  executor  or  administrator,  until  the  mat- 
ter is  investigated.    [In  effect  April  16th,  1880.] 

Miscondtict  of  ezeontor— as  to  inventory,  sec.  1450:  as  to  exhibit 
and  account,  sees.  1626, 1630. 

Suspension  of  executor,  etc.— done  at  chambers,  sec.  166:  discre^ 
tion,  6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoKcd.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing, 
showing  that  tne  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 

As  hereinbefore  provided— demurring  or  answering,  compare  sec. 

Determined  by  the  court— My.  F.  Bep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 
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court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 
Oompare-H9ec.  1690. 

§  1440.  In  the  proceedinss  authorized  by  the  preceding 
sections  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  at- 
tachment, and  may  compel  him  to  answer  questions,,  on 
oath,  touching  his  administration,  and,  upon  his  refusal 
so  to  do,  may  commit  himi  until  he  obey,  or  may  revoke 
-his  letters,  or  both. 

.    OompelUng  obedienoe— compare,  socs.  1627, 1<B8:  m  to  contempt, 
aee  sees.  1209, 1219. 
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CHAPTEB  IV. 

OF  THB  IWVBNTORY  AND  COUjHCTION  OF 
THB  BPFBCTS  OF  DBCBDBim. 

▲bt.  L  ImrxirTQBT,  Appbaissiixvt,  and  Posaxsazov  09  Es- 

TATS. 

n.  XxBxzzLxmirT  xstd  Subbxndbb  ov  Pbopxbtt  of 

Estate. 

ARTICLE  I. 
IJSI VBJITOBY,  APPBAIBDCBHT,  AHD  PO88X88IOV  OV  EBTATX. 

1443.  InTentory  to  be  returned,  tnclnding  the  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 
1446.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  10  account  for  moneys.  If  all  money,  no  appraise- 
ment necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discharge  or  bequest  of  debt  against  exeoutor. 
i  1449.  To  make  oath  to  inventory. 

%  1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

$  1451.  Inventory  of  after-discovered  property. 

S  1453.  Administrator  and  executor  to  possess  real  and  personal  estate. 

S  1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 

be  satisfied. 

.  §  1443.  Every  executor  or  administrator  must  make 
and  return  to  the  court,  within  three  months  after  his  ap- 
pointment, a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent>  including  uie  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
AprU  16th,  1880.] 

Wifliia  three  montiis— amdt.  1880:  previoasly  at  first  term  after 
appointment :  but  as  to  abolition  of  terms,  see  sec.  TSa. 

Inrentory— when  nnnecessary,  1  CaL  488:  reoelrable  at  chambers, 
sec.  166:  estoppel  as  to,'My.  P.  Sep.  308:  Is  not  basis  of  commissions, 
43Gal.MS.      •'•'  -^  *- 

tl444.  To  make  the  appraisement,  the  court,  or  a 
.  ge  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which 


1 
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letters  femedi  ai[»x>nii8eni  thereof  may  be  appointed,  either 
hj  the  court  or  judge  havin|f  jurisdiction  oi  the  estate,  or 
by  t)ie  court  or  ^udge  of  such  other  county,  on  request  of 
the  court  or  iuoffe  having  jurisdiction.  [In  effect  April 
16thi  1880.] 

Appraisers— duty  as  to  homestead,  sees.  1476,  1486:  appointed  at 
chambers,  sec.  IfiS. 

§  1445.  Before  proceeding  to  the  execution  of  their 
duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property;  each  article  must  be  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  the  articles,  respectively;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  or 
money  oelonging  to  the  decedent,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon,  (if  any)  with  their 
dates,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity;  the  inventory  must  show,  so  far  as  the  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  the  decedent. 

§  1446.  The  inventory  must  also  contain  an  account  of 
allmoneys  belonging  to  the  decedent  which  have  come  to 
the  hands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  bo  an  ajmraise- 
ment,  but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

S  1447.  The  naming  of  a  person  as  executor  does  not 
thereby  discharge  him  from  any  just  claim  which  the 
testator  has  against  him^  but  the  claim  must  be  incladed 
in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1440.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  testate  affunst  the  executor  named, 
or  any  other  person,  is  not  valid  against  the  creditoni  of 
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the  decedent,  but  is  a  specUlo  bequest  of  the  debt  or  de- 
mand. It  most  be  included  in  the  inventory,  and  if  nec- 
essary, applied  in  the  payment  of  the  debts.  If  not  nec- 
essary for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies. 
Demand— or  claim,  meaning  of,  52  Cal.  568. 

§  1449.  The  inventory  must  be  signed  by  the  ap- 
praisers, and  the  executor  or  administrator  must  take 
and/  subscribe  an  oath  before  an  officer  authorized  to  ad- 
minister oaths,  that  the  inventorv  contains  a  true  state- 
ment of  all  the  estate  of  the  decedent  which  has  come  to 
his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  decedent,  and  of  all  just  claims 
of  the  decedent  against  the  affiant.  The  oath  must  be 
Indorsed  upon  or  annexed  to  the  inventory. 

§  1450.  If  an  executor  or  administrator  neglects  or  re- 
fuses to  return  the  inventory  within  the  time  prescribed, 
or  within  such  further  time,  not  exceeding  two  months, 
which  the  court  or  judge  shall  for  reasonable  cause  allow, 
the  court  may,  upon  notice,  revoke  the  letters  testsb- 
mentary  or  of  admmistration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  irom  such  failure. 

§  1451.  Whenever  property  not  mentioned  in  an  in- 
ventory that  is  made  and  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  article,  and  an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery;  and  the  making 
of  such  inventory  may  be  enforced,  after  notice,  by  at- 
tachment or  removal  from  office. 

Snforced  by  attachment,  etc.— compare  sec.  1440. 

§  1452.  The  executor  or  administrator  is  entitled  to 
the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over 
by  order  of  the  court  to  the  heirs  or  devisees;  and  must 
keep  in  good  tenantable  repair  all  houses,  buildings,  and 
fixtures  thereon  which  are  under  his  control.  The  heirs  or 
devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,' against  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re- 
quiring them  so  to  do;    [In  effect  April  16th,  1880.] 
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Anthoritf  of  extonton— sec.  135S». 

Possession  of  estate—see  see.  1581;  15  Old.  SIHh  penonalty,  rtgbt  to, 
7  Cal.  215;  20  Gal.  620;  28  Gal.  182:  29 CaL  507 :  by  coexecator,  33  CaL  668: 
■wben  that  of  heirs,  etc.,  sec.  1581 :  by  husband  of  devisee  and  execu* 
trix,  42  Gal.  462:  as  to  oartnenhlp  property,  see  sec.  1585:  administrft- 
tor's  right  of,  against  heirs,  20  Cil.  620:  47  Cal.  168;  58  Gal.  655;  l^e  v. 
Tucker,  Feb.  4th,  1880, 4  Pac.  G.  L.  J.  638. 

Until  delirered  to  heirs— see  sec.  1453. 

Action  by  ezecntor,  etc.— sees.  1458, 1581, 1582  etuq.;  14  Ctfl.  117;  29 
Gal.  510;  31  GaL  33. 

Heirs  or  deyisees— action  by,  not  compidsory,  amdt.  1880:  when 
heir,  etc.,  may  maintain  ejectment,  18  Gsd.  458;  20  GaL  620;  51  GaL  146. 

Joining  heir--erroneoqs  In  suit  as  to  personal^,  23  GaL  16. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that 
the  rents,  issues,  and  profits  of  the  real  estate  for  a  longer 
Iferiod  are  necessary  to  be  received  by  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedent,  or 
that  it  will  probablv  be  necessary  to  sell  the  real  estate  for 
the  payment  of  sucn  debts,  the  court,  at  the  end  of  the  time 
limited  for  the  presentation  of  claims  against  the  estate, 
must  direct  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de- 
visees.   [In  effect  April  16th,  1880.] 

Delivery  of  possession— before  amdt.  1880,  at  end  of  ten  months 
from  first  publication  of  notice  to  creditors. 

Administratrix  not  to  dispose  of  property,  eto.— 60  GaL  471. 

ABTIGLE  n. 

EMBXzzLXszirr  Aim  Spbbbwdeb  op  Pbofxbty  of  the  Estate. 

S  1456.  EmbezzUng  estate  before  jgrant  of  letters  testamentary. 
S  1459.  Citation  to  person  suspected  to  have  embezzled  estate,  etc. 
I  1460.  Refusal  to  obey  citation,  penalty  for,  and  for  embezzlement. 

May  be  compelled  to  disclose  oy  imprisonment.   Liable  for 

double  damages. 
S  1461.  Persons  Intrusted  with  the  estate  of  decedent  may  be  cited 

to  account. 

g  1458.  If  any  person,  before  the  granting  of  letters 
testamentary  or  of  administration,  embezzles  or  alienates 
any  of  the  moneys,  goods,  chattels,  or  effects  of  a  de- 
cedent, he  is  chargeable  therewith  and  liable  to  an  ac- 
tion by  the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  benefit  of  the  estate. 

Action  by  executors,  etc.— for  conversion,  14  Gal.  250;  29  CaL  507: 
generally,  sees.  1452, 1460, 1581  et  seq. 

§  1459.  If  any  executor,  administrator,  or  other  per- 
son interested  in  the  estate  of  a  decedent,  complains  to 
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ttie  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  judge  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on 
oath  upon  the  matter  of  such  complaint.  If  such  person 
is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  where  he 
is  found,  or  before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  where  letters  have  been 
granted.  But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  musf  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  inapplicable— to  traosactioiiB  after  death  of  decedent,  My. 
P.  Bep.  &9. 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 
submit  to  an  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  touching  the  matters  of  toe 
complaint,  the  court  may,  by  warrant  for  that  i>urpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  he  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writmgs  containing  evidences  of  or  tending  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  onler  re- 
ouiring  such  person  to  disclose  his  knowledge  thereof  to 
the  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  such  disclosure  made  upon  such  examina- 
tion shall  be  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  judgment  re- 
covered therein  must  be  for  double  the  value  of  the  prop- 
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erty  as  assessed  by  the  court  or  jury,  or  for  return  of  the 
property  and  damages  in  addition  thereto,  equal  to  the 
value  of  such  property.  In  addition  to  the  examination 
of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side.  [In  effect  April  16th,  1880.] 
Contempt— sees.  1209»  1219. 

§  1461.  The  Superior  Court,  or  a  judge  thereof,  upon 
the  complaint,  on  oath,  of  any  executor  or  administrator, 
may  cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate  of  the  decedent  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath, 
of  any  moneys,  goods,  chattels,  bonds,  accounts,  or  other 
property  or  papers  belonging  to  the  estate,  which  have 
come  to  his  possession  in  trust  for  the  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon;  and  if  the 
person  so  cited  refuses  to  appear  and  render  such  ac- 
count, the  court  may  proceed  against  him  as  provided  in 
the  preceding  section.    [In  effect  April  16th»  1880.] 
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CHAPTER  V. 

OF  THB  PROVISION    FOR   THB    SXIPPORT 
OF  THE  FAMILT,  AND  OF  THE 


AJIT.    I.    Of  THB  FBOVISIOH  fob  THB  SUFPOBT  OF  THB  FAM- 
ILY. 
IL    Of  THB  HOXBSTBAD. 

ARTICLE  L 
Of  THB  PBOVI8ION  FOB  THB  SUPFOBT  OF  THB  FAXILT. 

1 1464.  Widow  and  minor  children  may  remala  In  decedent's  house,  etc. 

{  1465.  All  property  exempt  from  execution  to  be  set  apart  for  use  of 
family. 

1 1466.  May  make  extra  allowance. 

§  1467.  Payment  of  aUowance. 

I  1468.  Property  set  apart,  how  apportioned  between  widow  and  chil- 
dren. 

S  1469.  Estate  less  than  fifteen  hundred  dollars  to  gro  to  wife  and  child ; 
those  less  than  three  thousand  to  be  sunmiarily  adminiis- 
tered. 

S  1470.  TThen  all  property  to  go  to  children. 

§  1464.  When  a  person  dies,  leaving  a  widow  or  minor 
children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returned,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apparel 
of  the  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880.] 

Occupying  homestead— untU  letters  granted,  15Cal.  47:  rent  for, 
after  ^return  of  Inventory,  My.  P.  Bep.  55. 

Household  ftumiture— mortgaged,  allotted  to  widow.  My.  P.  Bep. 
227. 
Other  personal  property— widow  has  not  control  of,  29  Gal.  513. 
FroTisions  for  support— of  family,  sees.  1466, 1467. 

§  1465.  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may, 
on  its  own  motion,  or  on  petition  therefor,  set  apart  for 
the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent, 
all  the  property  exempt  from  execution,  including  the 
homestead  selected,  designated,  and  recorded;  provided, 
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such  homestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  persons  selecting 
or  joining  in  the  selection  of  the  same.  If  none  has  been 
selected,  designated,  and  recorded,  or  in  case  the  homestead 
was  selected  uy  the  survivor  out  of  the  separate  property  of 
the  decedent,  the  decedent  not  having  joined  therein,  the 
court  must  select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead  for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  the 
minor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be 
no  common  property,  then  out  of  the  real  estate  belong' 
ing  to  the  decedent.    [In  effect  April  16tb,  1880.] 

Homestead— nature  of  estate,  86  Cal.  11:  extent  of  33  Cal.  220;  87 
Cal.  179 ;  47  Cal.  627 :  residence  required,  52  Cal.  629, 630 :  when  right  not 
barred,  53  Cal.  715. 

Setting  apart  homestead—''  may"  Interpreted  "  shall,"  My.  P.  Bep. 
88;  4SCaL^:  duty  of  judge,  35  Cal.  310,320:  45  Cal.  696:  in  the  man- 
ner provided  by  repealed  sections,  47  Cal.  79;  50  Cal.  639:  withdraws 
from  estate,  29  Cal.  101 :  35  Cal.  310;  My.  P.  Rep.  70, 155 ;  Estate  of  Burns, 
Feb.  28th,  1880,  6  Pac.  C.  L.  J.  49:  subject  tt>  mcumbrances,  50  Cal.  544: 
when  right  not  waived,  50  Cal.  385:  order  of  sale  does  not  prevent,  51 
Cal.  563:  where  widow  marries  again,  43  Cal.  642;  46  Cal.  265:  where 
partnership  property,  39  Cal.  665:  order  must  be  recorded,  sec.  1486: 
Jurisdiction,  23  Cal.  417;  but  see  Sufebsedbd  Courts,  sec.  76n: 
money  as  substitute,  not  permitted,  30  Cal.  105. 

Separate  property  of  person  selecting,  etc.— amdt.  1880:  compare 
sec.  1474,  and  50  CaL  541. 

§  1466.  If  the  amount  set  apart  be  insufficient  for  the 
support  of  the  widow  and  children,  or  either,  the  court 
or  a  judge  thereof  must  make  such  reasonable  allowance 
out  of  the  estate  as  shall  be  necessary  for  the  mainten- 
ance of  the  family,  according  to  their  circumstances,  dur- 
ing the  progress  of  the  settlement  of  the  estate,  which, 
in  case  of  an  insolvent  estate,  must  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  adminis- 
tration.   [In  effect  April  16th,  1880.] 

Family  allowance— marital  basis  for.  My.  P.  Bep.  1 :  maintenance  ao- 
cordlng  to  circumstances,  39  CaL  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in 
accordance  with  the  provisions  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration:  and  any  such 
allowance,  whenever  made,  may,  in  the  discretion  of  the 
court  or  judge,  take  effect  from  the  death  of  the  decedent. 

§  1468.  When  property  is  set  apart  to  the  use  of  the 
family,  in  accordance  with  the  provisions  of  this  chapter. 

CoDB  Civ.  Pboo.— 41. 
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if  the  decedent  left  a  widow  or  surriyiDg  hosband,  and 
no  minor  cliild,  such  property  is  the  property  of  the 
widow  or  surviving  husoand.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  if 
there  be  more  than  one.  If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  the 
court  can  only  set  it  apart  for  a  limited  period,  to  be 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.  [Approved  February 
19th,  1881.] 
Where  widow  has  a  maintenance— sec.  147C. 

§  1469.  If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefroin 
that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,*by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  andTminor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect.  April  IGth, 
1880.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  AprU  16th,  1880.] 
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ARTICLE  IL 

Oj*  the  Homestxad. 

S  1474.  Biffbts  of  survlyor  to  bomestead. 

§  1475.  Selected  and  recorded  homestead  set  off  to  person  entitled. 
SnbslstiDg  Hens  to  be  paid  by  sol  vent  estate. 

S  1476.  Appraisers  to  carve  out  of  tbe  original,  exceeding  five  thou- 
sand dollars  in  value,  a  bomestead.  and  report  the  same. 

S  1477.  Beport  of  the  appraisers.  Majority  and  minority,  which  may 
00  confirmed. 

S  1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  Appeal. 

S  1479.  If  report  rejecied,  other  appraisers  appointed.  If  again  re> 
Jected,  partition  suit  to  be  brought. 

S  1480 .  Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of  at  appraised  value. 

S  1481.  If  no  bomestead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  he  petitioned  for. 

S  1482.  Court  to  direct  partition  suit  in  tbe  District  Court,  when.  Pro- 
ceedings thereon. 

S  1483.  If  property  is  common  or  separate,  court  to  cause  appraise- 
ment and  admeasurement  to  be  made. 

S  1484.  New  appraisement,  when  ordered,  instead  of  deeding  prop> 
erty  at  appraised  value,  public  sale  to  be  ordered,  wnen. 

S  1485.  Costs,  to  whom  chargeable.  Persons  succeeding  to  rights  of 
homestead  owners  have  all  their  powers  and  rights. 

S  1486.    Certified  copies  of  certain  orders  to  be  recorded. 

§  1474.  If  the  homestead  selected  by  the  husband  and 
"Wife,  or  either  of  them,  during  their  coverture,  and  re- 
corded while  both  were  living,  was  selected  from  the 
community  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  ot  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent.  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.     [In  effect  April  ICth,  1880.  j 

Homestead— generally,  and  setting  apart,  sec.  1465,  notes. 

Separate  property  of  person  selecting,  etc.->amdt.  1880. 

Sorvivorship  of  homestead— out  of  separate  property,  50  Cal.  539; 
changes  in  Codes,  52  Cal.  294;  before  such  changes,  4i)  Cal.  198;  and  see 
4  Gal.  268;  8  CaL  507:  14  Cai.  472;  23  Cal.  415;  25  Cal;  114:  31  C^.  526;  35 
CaL  320;  36  Cal.  16;  37  Cal.  176. 

§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  five  thousand  dollars  in  value. 
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or  was  proTionsly  appraised  as  provided  in  the  Civil  €k)de, 
and  snch  appraised  value  did  not  exceed  that  sum,  the 
Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsisting  liens  or  incumbrances  on  the  homestead,  the 
claims  secured  tberebv  must  be  presented  and  allowed  as 
other  claims  against  tne  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the 
claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment.  [In  effect 
April  16tb,  1880.] 

Homestead  selected  during  decedent's  lifetime— effect  of  setting 
apart,  41  CaL  34. 

Liens  or  incnmbrances— on  homestead,  former  effect  pt  setting 
ai>art  mortgaged  premises,  45  Cal.  436. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  ^ve 
thousand  dollars,  tbe  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  exceeded  that  sum,  the  appraisers 
must  determine  whether  the  premises  can  be  divided 
without  material  injury,  and  if  they  find  that  they  can 
be  thus  divided,  thev  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  premises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  ma^r  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto.  [In  effect 
July  Ist,  1874.] 
Appraisement— generally,  sec.  1444. 

§  1477.  Anv  two  of  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the 
report.    A  dissenting  report  may  be  made  by  the  third 
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appraiser.  The  report  must  state  folly  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  When  the  report  of  the  appraisers  is  filed,  toe 
court  must  set  a  day  for  hearing  any  objections  tliereto, 
from  any  one  interested  in  tlie  estate.  Notice  of  the  hear- 
ing must  be  given  for  such  time,  a^d  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  new 
appraisers  to  examine  and  report  upon  the  homestead, 
and  sin^Iar  proceedings  may  be  had  for  the  confirmation 
orrejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.] 

§§  1479, 1480, 1481,  1482,  1483,  1484  are  repealed.  [In 
effect  July  1st,  1874.] 

§  1485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  chapter,  must  be  paid  by  the 
estate  as  expenses  of  administration.  Persons  succeed- 
ing by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  set  apart  to  them,  .as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by^  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef- 
fect April  16th,  1880.] 

Oo«t  of  proceedings—payable  ont  of  estate,  My.  P.  Bep.  158. 

§  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  home- 
stead property  is  situated. 

Oeitified  copy— recording,  see  sec.  1719. 
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CHAPTER  VI. 

OF  CLAIMS  AGAINST  THB  ESTATE. 

I  1490.  Notice  to  creditors.  Additional  notice. 

I  1491.  Time  expressed  in  tbe  notice. 

S  1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

i  1493.  Time  within  whicli  claims  against  an  estate  must  be  presented. 

i  1494.  Claims  to  be  sworn  to,  and  wlien  allowed,  to  bear  same  inter- 
est as  judgments. 

§  1495.  Probate  judge  may  present  claim,  and  action  thereon. 

i  1496.  Allowance  and  rejection  of  claims.  * 

i  1497.  Approved  claims  or  copies  to  be  filed.  Claims  secured  by  liens 
may  be  described.   Lost  claims. 

§  1496.  Rejected  claims  to  be  sued  for  within  three  months. 

S  1499.  Claims  barred  by  Statute  of  Limitations.  When  and  who  pro- 
bate  judge  may  examine. 

§  1500.  Claims  must  be  presented  before  suit. 

§  1501.  Time  of  limitatiou. 

§  1502.  Claims  in  action  pending  at  time  of  decease. 

S  1503.  Allowance  of  claim  iu  part. 

§  1504.  Effect  of  judgment  against  executor. 

§  1505.  Execution  not  to  issue  after  death.  If  one  is  levied  the  prop- 
erty may  be  sold. 

§  1506.  What  judgment  is  not  a  lien  on  real  property  of  estate. 

I  1507.  May  refer  doubtful  claims.  Effect  of  referee's  allowance  or 
rejection. 

S  1508.  Trial  by  referee,  how  confirmed  and  its  effect. 

a  1509.  Liability  of  executor,  etc.,  for  costs. 

§  1510.  Claims  of  executor,  etc.,  against  estate. 

I  1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 

§  1512.  Executor  to  return  statement  of  claims. 

§  1490.  Every  executor  or  administrator  must,  imme- 
diately after  his  appointment,  cause  to  be  published  in 
some  newspaper  ot  the  county,  if  there  be  one,  if  not, 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them, 
with  the  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  the  place  of  his  residence  or  business,  to  be  speci- 
fied in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  court  shall  direct,  but  not  less  than  once 
a  week  for  four  weeks;  the  court  or  judge  may  also  direct 
additional  notice  by  i^ublication  or  posting.  In  case  such 
executor  or  administrator  resigns,  or  is  removed,  before 
the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre- 
sentation. 
Pablication  of  notice— how  often,  §  1705. 


OUlnu  la  bs  ezhlblted-«cope  of  word  "  cUlma,"  9  Cil.  etei  tl  CSL 
26;  27  Cal.  SSO. 
Two  moaths'  neglsst— to  glvB  notice,  caoMB  revocMlon  of  letten, 

§  1491.  The  time  eipresaed  in  the  notice  must  be  ten 
months  after  its  first  poblicatiou  wLen  the  estate  exceeils 
in  value  the  sum  of  tan  thonaaad  dollars,  and  four  months 
wbHn  it  does  Dot. 

Fifurei  of  appraiuniBnt  goTom— Hy.  F.  ftep.  sns. 

§  1492.  After  the  notice  is  Elven,  as  required  by  the 
precedlDg  section,  a  copy  thereof,  with  the  alfidavit  of  due 
publication,  or  of  publication  and  posting,  must  bo  filed, 
and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showiuK  that  due 
notice  to  creditors  lias  been  given,  and  directing  that  aucU 
order  or  decree  be  entered  ia  the  minutes  and  recorded, 
must  be  made  by  the  court. 

Affldant  of  pabUcaliiin-or  Dotlce,  led.  MIO.  SOU. 


§  1493.  All  claims  arising  u|kiu  contracts,  whether  the 
same  be  due,  not  due,  or  conlingent,  must  he  presented 
within  the  time  limited  In  the  notice,  and  any  claim  not 
ao  presented  is  barred  forever;  provided,  horaever,  that 
when  it  is  made  to  appear  by  the  affidavit  ot  the  ciaiin- 
anl,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
tUat  the  claimant  had  no  notice  as  provided  In  this  chap- 
ter, by  reason  of  being  out  of  tiie  Slate,  it  may  be  pre- 
sented at  any  time  before  a  decree  of  distnhutlou  Is 
entered.     [In  effect  April  leth,  1880.] 
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§  1494.  Every  claim  which  is  due,  when  presented  to 
the  executor  or  administrator,  must  be  supported  by  the 
affidavit  of  the  claimant,  or  some  one  in  his  behalf,  that 
the  amount  is  justly  due,  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are 
no  offsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  stated.  When  the 
affidavit  is  made  by  a  person  other  than  the  claimant,  he 
must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claim  after  the  lirst  publication  of  no- 
tice to  creditors  than  is  allowed  on  judgments  obtained  in 
the  Superior  Court.    [In  effect  April  16th,  1880.] 

Every  claim—slgniflcatiQn,  see  under  G1.ADI,  sec.  1493n:  on  mort- 
gage or  lien,  see  sec.  1500  and  note. 

Affidavit— by  person  other  than  claimant,  fonnerly  held  Improper* 
14  Cal.  179;  need  of,  18  Cal.  422. 

Section— when  not  to  bo  invoked,  42  Cal.  174. 

Contingent  claim— see  18  Cal.  422;  49  Cal.  111. 

Interest— on  claim,  14  Cal.  172:  waiver  of,  My.  P.  Bep.  235:  on  Jndg^ 
ment  against  administrator,  19  CaL  98:  where  Judgment  on  rejected 
claim,  18  Cal.  376. 

Insolvent  estate— rate  of  interest  restricted,  My.  P.  Bep.  S5. 

§  1495.  Any  judge  of  a  Superior  Court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance 
to  the  executor  or  administrator  thereof,  and  if  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  in 
writing  designate  some  other  judge  of  the  Superior  Court 
of  the  same  or  an  adjoining  county,  who,  upon  the  pre- 
sentation of  such  claim  to  him,  is  vested  with  power  to 
allow  or  reject  it,  and  the  judge  presenting  such  claim,  in 
case  of  its  rejection  by  the  executor  or  administrator,  or 
by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
Tight  to  sue  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 
[In  effect  April  IGth,  1880.] 

§  1496.  When  a  claim,  accompanied  by  the  affidavit 
required  in  this  Chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or 
rejection,  with  the  day  and  date  thereof.  If  he  allow  the 
claim,  it  must  be  presented  to  a  judge  of  the  Superior 
Court  for  his  approval,  who  must  in  the  same  manner  in- 
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dorse  upon  it  his  allowance  or  rejection.  If  the  executor 
or  administrator,  or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  by  a  notary,  the  certificate  of  such  notary,  un- 
der seal,  shall  be  prima  fade  evidence  of  such  presenta- 
tion and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of 
such  time.  If  the  claim  be  payable  in  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  payable  only 
in  such  money  or  currency.    [In  effect  April  16th,  1880.] 

Allowance  of  claim— by  executor,  verbal  not  enouRh,46Cal.  154: 
by  one  administrator,  suf&clent,  24  Gal.  491:  by  Judge,  49  Cal.  154;  on 
mortgage,  effect  of,  6  Gal.  412 ;  generally,  effect  of,  18  Gal.  422 ;  26  GaL  421. 

Rejection  of  claim— by  executor's  inaction,  34  Gal.  224:  by  Judge, 
grounds,  22  Gal.  99:  fiuther  proofs  before,  23  Gal.  363. 

§  1497.  Every  claim  allowed  by  the  executor  or  ad- 
ministrator, ana  approved  by  a  judge  of  the  Superior 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  aays  thereafter,  be  filed  iu  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  miist  accompanv  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
whicli  has  been  recorded  in  the  office  oi  the  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be 
filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  filed  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.  [In  effect  April  16th, 
1880.] 
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Allowed  claim-fitatus  of,  6  Cal.  €66;  23  Cal.  363;  46  CaL  315;  49  GaL 
152:  not  interest  bearing.  My.  P.  Bep.  125. 

Filing  claim— omission,  when  does  not  bar,  24  Cal.  491:  provision 
merely  directory,  46  Cal.  304. 

Claim  secured  by  mortgage,  etc.— see  sec.  1500  and  note,  and  see 
27  Cal.  350. 

§  1498.  When  a  claim  is  rejected  either  by  the  exec- 
utor or  administrator,  or  a  judge  of  the  Superior  Court, 
tho  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the 
date  of  its  rejection,  if  it  be  then  due,  or  within  two 
mouths  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred.    [In  effect  April  16th,  1880.] 

Time  for  bringing  suit— sec.  1501;  2  Cal.  385;  19  Cal.  85;  34  Cal.  225. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 
administrator,  or  by  a  judge  of  the  Superior  Court,  which 
is  barred  by  the  Statute  of  Limitations.  When  a  claim 
is  presented  to  a  judge  for  his  allowance,  he  may,  in  his 
discretion,  examine  tne  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  tho 
claim.    [In  effect  April  16th,  1880.f 

Statnte  of  Limitations— sees.  335-363:  object  of,  sec.  353:  to  prolong 
period.  19  Cal.  85;  and  time  of  vacancy  inmiaterial,  10  CaL  386:  va> 
cancy  in  administration  does  not  affect,  sec.  1501  and  note:  on  judg> 
meut  against  decedent,  19  Cal.  97 :  allowance  of  barred  claim,  not 
binding,  23  Cal.  363:  note  for  outlawed  debt,  when  valid,  50  CaL  547: 
when  debt  barred,  51  CaL  215. 

§  1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereou,  unless  the  claim  is  first  pre- 
sented to  the  executor  or  administrator,  except  in  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  tho  same  against  the  prop- 
erty or  tne  estate  subja^t  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  expressly 
waived  in  the  complaint;  but  no  counsel  fees  shall  be 
recovered  in  such  action  unless  such  claim  be  so  pre- 
sented.   [In  effect  March  15th,  1876.] 

No  action  on  claim— witbont  presentation,  38  CaL  3:  claim  barred 
but  not  extinguished,  50  Cal.  145. 

Mortgage  on  lien,  presentation  of  claim  on— need  of,  6  Cal.  386; 
24  Cal.  4i>9:  27  Cal.  350;  46  CaL  154,  222;  52  Cal.  232:  effect  of  failure,  as 
bar,  etc.,  see  last  subhead,  and  10  CaL  555 ;  21  Cal.  67 :  42  CaJ.  493 ;  50  CaL 
145;  HIb.  S.  &  L.  Soc.  v.  Jordan,  May  19th,  1880;  5  Pac.  C.  L.  J.  391 : 
obiectiontoo  late,  28  CaL  5U8:  subsequent  proceedings,  sec.  1569:  21 
Cal.  24;  24  caL  499;  47  Cal.  154:  unnecessary,  where  no  relief  asked 
against  estate,  42  Cal.  179;  45  CaL  433:  changes  in  statutes,  see  Hib.  S. 
A  L.  Soc.  V.  Jordan,  May  19th,  1880;  5  Pac.  C.  L.  J.  391. 

§  1501.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in 
any  limitations  herein  prescribed. 
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Period  of  vacancT— in  administration,  not  counted,  10  Cal.  386;  19 
Cal.  85. 

§  1502.  If  an  action  is  pending  against  the  decedent 
at  the  time  of  his  death,  the  plaintiff  must  in  like  manner 
present  his  claim  to  the  executor  or  administrator  for 
allowance  or  rejection,  authenticated  as  required  in  other 
cases;  and  no  recovery  shall  be  had  in  the  action  unless 
proof  be  made  of  the  presentations  required. 

Action  pending  at  death— where  death  after  verdict,  claim  need 
not  be  presented,  50  Cal.  42,  and  see  sec.  1506 :  non-presentation  of  claim, 
objection  waived.  My.  F.  Kep.  61;  52  Gal.  225. 

§  1503.  Whenever  any  claim  is  presented  to  an  exec- 
utor or  administrator,  or  to  a  judge,  and  he  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  indorsement 
the  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  allowed  in  satisfaction  of  his  claim, 
he  shall  recover  no  costs  in  any  action  therefor  brought 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed.  [In  effect 
April  16th,  1880.J 

Claim— sec.  1493n. 

§  1504.  A  judgment  rendered  against  an  executor  ox 
administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
the  executor  or  administrator  and  a  judge ;  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to 
be  due.  A  certified  transcript  of  the  original  docket  of 
the  judgment  must  be  filed  among  the  papers  of  the 
estate  in  court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  tlie  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment.    [In  effect  April  16th,  1880.] 

Judgment  against  ezecntor,  etc.— by  default,  9  Cal.  136:  where  at- 
tachment,  29  Cal.  359:  50  Cal.  365,367:  interest,  18  Cal.  377:  where  de> 
fendants  are  Joint  obligors,  see  under  next  note. 

Payable  in  due  course  of  administration— proper  form  of  Judg* 
ment,29  Cal.  363:  32  Cal.  396;  34  Cal.  226:  but  absence  not  injurious,  ( 
CaL  127;  13  Cal.  136:  on  death  of  one  of  several  Joint  obligors,  42  Cal. 
131;  50  Cal.  53(9;  amendment  of  Judgment  where  personal,  4i>  Cal.  304. 

No  ezecntion  issaable— on  judgment,  32  Cal.  376;  34  Cal.  224;  38  CaL 
378. 

§  1505.  When  any  judgment  has  been  rendered  for  or 
against  the  testator,  intestate  in  his  lifetime,  no  execution 
shall  issue  thereon  after  his  death,  except  as  provided  in 
section  six  hundred  and  eighty-six.    A  judgment  against 
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the  decedent  for  the  recovery  of  money  xzrast  be  presented 
to  the  executor  or  administrator  like  any  other  claim.  H 
execution  is  actually  levied  upon  any  property  of  the 
decedent  before  his  death,  the  same  may  be  sold  for  tho 
satisfaction  thereof;  and  the  officer  making  the  sale  must 
account  to  the  executor  or  administrator  for  any  surplus 
in  his  hands.  A  judgment  creditor  having  a  judgment 
which  was  rendered  against  the  testator  or  intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like 
manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living.    [In  effect  March  28th,  1874.] 

Application  of  section— to  foreclosure  of  mortgage,  9  CaL  127, 426; 
14  Cal.  640. 

,  Judgment  against  decedent— limitation  of,  19  Cal.  97:  claim  on, 
when  may  be  presented  by  absent  creditor,  23  Cal.  95. 

Sold  for  the  satisfaction  thereof— srenerally,  37  Cal.  143:  where  ex* 
ecution  void,  no  satisfaction,  52  Cal.  345. 

§  1506.  A  judgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  ^iresented  to  him,  he  may  enter 
into  an  agreement,  in  writing^  with  the  claimant,  to  refer 
the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the.  Superior  Court,  or  a  judge  thereof. 
Upon  hling  the  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county 
m  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  be  had 
in  the  court;  and  the  report  of  the  referee,  if  confirmed, 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  the  executor  or  administrator  and 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 
ter, and  make  his  report  thereon  to  the  court  in  which  his 
appointment  is  entered.  The  same  proceedings  shall  be 
had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  coats, 
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as  in  actions  against  executors  or  administrators,  and  the 
judgment  of  the  court  thereon  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 
Reference— «ec8. 638-645. 

§  1509.  When  a  judgment  is  recovered,  with  costs, 
against  any  executor  or  administrator,  he  shall  be  indi- 
vidually liable  for  such  costs,  but  they  must  be  allowed 
him  in  his  administration  accounts,  unless  it  appears  that 
the  suit  or  proceeding  in  which  the  costs  were  taxed  was 
prosecuted  or  defended  without  just  cause. 

Object  of  section— 6  GaL  169. 

Allowed  him  in  his  administration  accounts— 6  Cal.  660. 

§  1510.  If  the  executor  or  administrator  is  a  creditor 
of  the  decedent,  his  claim  duly  authenticated  by  affidavit 
must  be  presented  for  allowance  or  rejection  to  a  judge  of 
the  Superior  Court,  and  its  allowance  by  the  jud^e  is 
sufficient  evidence  of  its  correctness,  and  must  be  paid  as 
other  claims  in  due  course  of  administration.  If,  how- 
ever, the  judge  reject  the  claim,  action  thereon  may  be 
had  against  the  estate  by  the  claimant,  and  summons 
must  be  served  upon  the  judge,  who  may  appoiut  an 
attorney,  at  the  expense  of  the  estate,  to  defend  the 
action.  If  the  claimant  recover  no  judgment,  he  must 
pay  all  costs,  including  defendant's  reasonable  attorney's 
fees,  to  be  hxed  by  the  court.  [In  efEect  April  16th, 
1880.] 

Claim  of  executor,  etc.— sole  difference  from  that  of  ordinary  cred- 
itor, 10  C&L  482. 

Time  for  presentation— same  as  for  other  claims,  10  CaL  482;  16  CaL 

win* 

§  1511.  If  an  executor  or  administrator  neglects,  for 
two  months  after  his  api)ointment,  to  give  notice  to  cred- 
itors, as  prescribed  b^  this  chapter,  the  court  must  revoke 
his  letters,  and  appoint  some  other  person  in  his  stead, 
equally  or  the  next  in  order  entitled  to  the  appointment. 

• 

§  1512.  At  the  same  time  at  which  he  is  required  to 
return  his  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  presented  to  him,  if  so  required  by  the 
court,  or  a  judge  thereof,  aud  from  time  to  time  thereafter 
he  must  present  a  statement  of  claims  subsequently  pre- 
sented to  him,  if  so  required  by  the  court,  or  a  judge  there- 
of. In  all  such  statements  he  must  designate  the  names 
of  the  creditors,  the  nature  of  each  claim,  when  it  be- 
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came  due,  or  will  become  due,  and  whether  it  was  allowed 
or  rejected  by  him.    [In  effect  April  Kith,  1880.  J 
Statement  of  claims— claim  generally,  sec.  1493». 

§  1513.  If  there  be  any  debt  of  the  decedent  bearing 
interest,  whether  presented  or  not,  the  executor  or  admin- 
istrator may,  by  order  of  the  court,  pay  the  amount  then 
accumulated  and  unpaid,  or  any  part  thereof,  at  any  time 
when  there  are  sufficient  funds  properly  applicable  there- 
to, whether  said  claim  be  tben  due  or  not;  and  interest 
shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts,  unless  the 
creditor  consent  to  accept  the  amount.  [In  effect  July 
1st,  1874.  J 

Interest— sec.  1494n:  stopping,  My.  P.  Bep.  239. 

Without  presentation  of  claim— pledge  redeemed,  My.  P.  Bep.  S7. 

Pairment  of  debts  of  estate— generally,  sec.  1643  ei  seq. 
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CHAPTER  Vn. 

OF  SALBS  AND  CONVEYANCES  OF  PROP- 
ERTY OF  DECEDENTS. 

Abt.  I.   Sales  in  Obnekal. 

IL   Sales  op  Personal  Property. 
nL   Summary  Sales  of  Mines  and  Mining  interests. 
IV.  Sales  of  Real  Estate.  Interests  therein,  and 
Confirmation  thereof. 

ARTICLE  L 

Sales  in  General. 

S  1516.  Personal  estate  first  chargeable.   Real  estate,  when  sold. 
S  1517.  No  sales  vaUcl  except  by  order  of  Superior  Court. 
I  1518.  Applications  for  orders  of  sale. 

S  1519.  But  one  petition,  order,  and  sale  mnst  be  had  when  it  is  possi- 
ble to  do  BO. 

§  1516.  All  the  property  of  a  decedent  shall  be  charge- 
able with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  administration,  and  the  allowance  to  the  fam- 
ily, except  as  otherwise  provided  in  this  Gode»  and  in  the 
Civil  Code.  And  the  said  property,  personal  and  real, 
may  be  sold  as  the  court  may  direct,  m  the  manner  pre- 
scribed in  this  chapter.  There  shall  be  no  priority  as 
between  personal  and  real  property  for  the  above  pur- 
poses.   [In  effect  July  1st,  1874.] 

All  property  chargeable  for  debts,  etc.— Civil  Code,  sec.  1358:  order 
of  appropriation,  Civil  Code,  sec.  1369. 

Personal  and  real  property— appropriated  without  distinction,  see 
sec.  15(>3. 

Sold  aa  the  court  may  direct— sec  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece- 
dent is  valid  unless  made  under  order  of  the  Superior 
Court,  except  as  otherwise  provided  in  this  chapter.  All 
sales  must  be  under  oath  reported  to  and  contirmed  by 
the  court  before  the  title  to  the  property  sold  passes.  [In 
effect  April  16th,  1880.] 

Restrictive  language  of  section— 9  CaL  127. 

Sales  to  which  section  inapplicable— 14  Gal.  642;  18  Cal.  291;  21 
Cal.  24. 

Sales  by  executors— of  real  property,  49  Gal.  490:  under  will,  50  CaL 
97;  where  broker  employed,  My.  P.  Bep.  86. 
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§  1518.  All  petitions  for  orders  of  sale  mnst  be  in  writ- 
ings setting  f ortn  the  facts  showing  the  sale  to  be  neces- 
sary, and,  upon  the  hearing,  any  person  interested  in  the 
estate  may  Hie  his  written  objections,  which  mnst  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the 
necessity  be  stated  m  the  order  directing  the  sale.  [Id 
effect  July  Ist,  1874.] 

Irregularity  in  sale— no  collateral  attack  for,  22  Cal.  266. 

§  1519.  When  it  appears  to  the  court  that  the  estate  is 
insolvent,  or  that  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  every  character,  to  pay  the  family  sulow- 
ance,  expenses  of  administration,  and  debts,  there  need 
be  but  one  petition  filed,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  section  fifteen  hundred 
and  twenty-two.  The  court,  when  a  petition  for  the  sale 
of  auy  property  for  any  of  the  purposes  herein  named  is 
presented,  must  inquire  fully  into  the  piDbable  amount 
required  to  make  all  such  payments,  and  if  there  be  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seven. 
[In  effect  April  16th,  1880.] 

Orders— generalljr,  in  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  personalty  on,  sees.  1536r  1699. 

ARTICLE  n. 
Sales  of  Pebsonal  Pbopebtt. 

'  I  1522.  Perlsbable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 
I  1524.  Fartnersbip  interests  and  choses  In  action,  how  sold. 
!   1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
and  other  personal  property  likely  to  depreciate  in  value, 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary  to  pay 
the  allowance  made  to  the  family  of  the  decedent.  The  or- 
der for  the  sale  may  be  made  without  notice;  but  the  exec- 
utor, administrator,  or  special  administrator  is  responsible 
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for  the  property,  unless,  after  making  a  sworn  return  and 
on  a  proper  showing,  the  court  shall  approve  the  sale  • 

Petition— sec.  1518. 

Order  for  the  sale— eec.  1525. 

§  1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for  an 
order  to  sell  so  much  of  the  personal  property  as  may  be 
necessary  therefor.  Upon  filing  his  petition,  notice  of  at 
least  five  days  must  be  given  of  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.  He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appear  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  time  after  filing  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  an  order  to  sell  tne  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whether  necessary 
to  pay  debts  or  not.  [In  effect  April  16th,  1880.] 
Notice  by  advertiBing— see  sec.  1705. 

§  1524.  Partnership  interests  or  interests  belonging  to 
any  estate  by  virtue  of  any  partnership  formerly  exist- 
ing, interests  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
the  estate.  Before  confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  the  county  and  able  to 
be  present  in  court. 

Partnership  interest— sec.  1585. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
pasrment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  Sudge  must  or- 
der it  to  be  made.  In  making  orders  and  sales  tor  the  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.  [In 
effect  July  1st,  1874.] 
Special  bequest— sold  for  debts,  48  Cal.  191. 
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§  1526.  The  sale  of  personal  property  must  be  made  at 
public  auction  for  such  money  or  currency  as  the  court 
may  direct,  and  after  public  notice  given  for  at  least  ten 
days  by  notices  posted  in  three  public  places  in  the  county, 
or  oy  publication  in  a  newspaper,  or  both,  containing  the 
time  and  place  of  sale,  and  a  brief  description  ol  the 
property  to  be  sold,  unless  for  good  reason  shown  the 
court,  or  a  judge  thereof,  orders  a  private  sale  or  a  shorter 
notice.  Public  sales  of  such  property  must  be  made  at 
the  court-house  door,  or  at  the  residence  of  the  decedent, 
or  at  some  other  public  place ;  but  no  sale  shall  be  made 
of  any  personal  property  which  is  not  present  at  the  time 
of  sale,  unless  the  court  otherwise  order.  [Ija.  effect  April 
16th,  1880.] 

Sale  of  personal  property— on  insafflcient  notice,  at  least  yoidable* 
l7Cal.840. 

Pablic  sale^priyate,  objectionable,  12  CaL  191. 

Notice  by  posting— required  when,  17  C2aL  340. 

ARTICLE  in. 
SnicxABT  Salbs  op  Hinss  and  Mining  intbbests. 

I  1929.  Mines  may  be  sold,  how. 

S  1630.  Petition  for  sale,  who  may  file  and  what  to  contain. 

j  1531.  Order  to  show  cause,  how  made  and  on  what  notice. 

I  1532.  Order  of  sale,  when  and  how  made. 

S  1533.  Further  proceedings  to  conform  to  articles  two  and  four. 

§  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole  or 
in  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  of  the  court  having 
jurisdiction  of  the  estate,  as  hereinafter  provided.  [In 
effect  April  16th,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  heir-at- 
law,  or  creditor  of  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  setting  forth  tne  general  facts  of  the 
estate  being  then  in  due  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
it  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  such  interests  or  shares  are  held, 
and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 
[In  effect  April  16th,  1880.] 

Petition  for  sale  of  stocka-^-dlsregarding  surplusage  in,  22  CaL  266: 
petition  for  sale,  generally,  sec.  1518. 
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Condition  of  the  mining  lnterest»->petitlon  defective  for  not  de- 
scribing, see  Estate  of  Boland,  July  21st,  1880, 5  Pac.  C.  L.  J.  706. 

§  1531.  Upon  the  presentation  of  such  petition,  the 
court,  or  a  judge  thereof,  must  make  an  order  directing 
all  persons  interested  to  appear  before  such  court,  at  a 
time  and  place  specified,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mine,  mining  interests, 
shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belong- 
ing to  the  estate.  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  published  at  least  four  successive 
weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  interested  in  the  estate  signify  in 
writing  their  assent  to  such  sale,  the  notice  may  be  dis- 
pensed with.    [In  effect  April  16th,  1880.J 

Pablication  of  notice— sec.  1705. 

Reasonable  notice— of  sale  of  stocks,  construed,  22  Cal.  268. 

§  1532.  If,  upon  hearing  the  petition,  it  appears  to  the 
satisfaction  of  the  court  that  it  is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  should  be  sold,  or  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the 
mining  partners,  or  tenants  in  common,  such  court  must 
make  an  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  16th,  1880.] 

§  1533.  After  the  order  of  sale  is  made,  all  further 
proceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this 
chapter. 

ABTICLE  IV. 
Thb  Salb  ov  Bbal  Estate,  Intbbests  tubbbih,  and  Cok- 

FIBMATIOK  THBBBOF. 

S  1536.  To  sell  real  estate,  when. 

i  1537.  Verified  petition  for  sale,  what  to  contain  and  to  what  it  may 
refer. 

1538.  Order  to  persons  Interested  to  appear. 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.   Presentation  of  claims. 

1541.  Admiuistrator,  executor,  and  witnesses  may  be  examined. 
.  1542.  To  sell  real  estate  or  any  part,  when. 

S  1543.  Order  of  sale,  when  to  be  made. 
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labston  ol  limils  ooder  mortgnge 
a  or  Ilea  msT  pnicliue  Che  lands, 
t  ot  bl9  claim  a  valid  payment, 
liable  tor  mUcoDducC  lu  Hale. 


§  1536.  "Wlien  a  Bala  of  property  of  the  estate  is  nec- 
essary to  pay  the  allowance  of  tha  family,  or  the  dehta 
outatandiug  agaiast  the  decedent,  or  the  debts,  expenses, 
or  charges  of  administration,  or  legacies,  the  executor  or 
administrator  may  also  sell  any  real  as  well  as  personal 
property  of  tha  estate  for  tbat  purpose,  upon  the  order  of 
the  court;  aud  an  application  for  the  sala  of  real  property 
may  also  embrace  the  sale  of  personal  property.  [In 
effect  April  I6tb,  1S80.] 


iglalatlTe  enactments-aa  to  real  ealate  sales,  <*ben  uneonstlCu- 


Bgalast  the  deoedeni— proof  ot  eilstence.i 
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§  1537.  To  obtain  such  order  for  the  sale  of  real  prop- 
erty, be  must  present  a  verified  petition  to  the  Superior 
Ck)urt,  or  a  judge  thereof,  setting  forth  the  amount  of  per- 
sonal estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained 
or  estimated ;  the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses,  and  charges  of  adminis- 
tration already  accrued,  and  an  estimate  of  what  will  or 
may  accrue  during  the  administration;  a  general  descrip- 
tion of  all  the  real  property  of  which  the  decedent  died 
seized,  or  in  which  ne  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of  the  legatees  and  de- 
visees, if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.  If  any  of  the  matters  here 
enumerated  cannot  be  ascertained,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent 
proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
hearing,  and  the  general  facts  showing  such  necessity  be 
stated  in  the  decree.    [In  effect  April  16th,  1880.] 

Verified  petition— want  of  verification,  held  fatal  in  Estate  of  Bo- 
land,  July  21st,  1880, 6  Pac.  C.  L.  J.  708:  when  by  any  other  person,  sec. 
1545:  for  sale  of  property  generally,  sec.  1515:  contents  of.  16  GaL  473: 
20  Cal.  288;  Blchardson  v.  Musser,  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  70,  and 
see  next  note :  where  sale  to  meet  expenses  of  administration,  33  CaL 
658;  36  Cal.  687. 

Jtuisdictional  facts— nature,  and  need  of  stating,  13  Cal.  562;  16  Cal. 
473:  19  Cal.  189, 397;  20  Cal.  288;  50  Cal.  388;  Estate  of  Uoland,  July  21st, 
1880, 5  Pac.  G.  L.  J.  708:  redundant  matter  may  be  rejected,  19  C^.  189. 

Description  of  real  property— 19  Cal.  189. 

Condition  of  property— must  be  set  forth  in  petition,  20  GaL  288; 
51  Cal.  563;  Estate  of  Boland,  July  21st,  1880, 5  Pac.  C.  L.  J.  708. 

Reference  to  Inventory— sufficient,  36  Cal.  687. 

Subsequent  proceedings  not  invalidated— provisions  inapplicable, 
when,  51  CaL  563 :  by  defects  and  irregul^ities  not  Jurisdictional,  16  Cal. 
473. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  tor  the  purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such 
petition  must  be  filed  and  an  order  thereupon  made, 
directing  all  persons  interested  in  the  estate  to  appear 
before  tlie  court,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
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not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  the  decedent  as  is  necessary. 

Necessity  for  sale— 33  Gal.  6G6:  held  that  personal  property  must  be 
Inadequate,  20  Cal.  288;  but  now,  see  sec.  1516 

Purposes,  etc.— or  any  of  them,  36  Cal.  690. 

§  1539.  A  copy  of  the  order  to  show  cause  must  be 
personally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are  residents  of  the  county,  at  least  ten  days  before  the 
,time  appointed  for  hearing  the  petition,  or  be  published 
four  successive  weeks  in  such  newspaper  in  the  county 
as  the  court  or  judge  shall  direct.  It  all  persons  inter- 
ested in  the  estate  join  in  the  petition  for  the  sale,  or  sig- 
nify in  writing  their  assent  tnereto,  the  notice  may  be 
dispensed  with,  and  the  hearing  may  be  had  at  any  time. 
[In  effect  July  1st,  1874.] 

Notices  to  all  persons  interested— requirements  of  section,  see  46 
Cal.  635:  personal  service  of,  see  sees.  1011,1707-1709,  1710;  16  Cal.  160: 
publication  of,  sec.  1705:  33  Cal.  45:  to  attorney  for  minor  heirs,  under 
former  statute,  Blchardson  v,  Musser.  Feb.  23rd,  1880, 5  Pac.  C.  L.  J.  70. 

Greneral  guardian  of  minor— if  administrator,  must  not  represent 
ward,  33  Cal.  45. 

Statement  of  title— in  notice  of  sale,  purchaser  should  not  depend 
upon,  0  Cal.  181. 

§  1540.  The  court,  at  the  time  and  place  appointed  in 

such  order,  or  at  such  other  time  to  which  the  hearing 

may  be  postponed,  upon  satisfactory  proof  of  personal 

service  or  publication  of  a  copy  of  the  order,  by  affidavit 

or  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 

parties  interested  is  not  filed,  must  proceed  to  hear  the 

petition,  and  hear  and  examine  the  allegations  and  proofs 

of  the  petitioners,  and  of  all  persons  interested  in  the 

estate   who  may   oppose   the   application.    All   claims 

against  the  decedent  not  before  presented,  if  the  period 

of  presentation  has  not  elapsed,  may  be  presented  and 

passed  upon  at  the  hearing.    [In  effect  April  16th,  1880.] 

Opposing  application— parties,  groimds,  etc..  My.  P.  Bep.  7;  46  CaL 
804. 

Claims  passed  on— heirs  may  dispute  their  Talidity,  7  Cal.  215. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.    [In  effect  April  IGth,  1880.] 

IVocuring  attendance!  etc.— sec.  1985  et  seq. 
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§  1542.  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  real  or  personal,  or  some  specific  part  thereof, 
would  be  greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or  that  af tei 
any  such  sale  the  residue  would  be  so  small  iu  quantity 
or  value,  or  would  be  of  such  a  character  with  reference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 
and  for  the  best  interest  of  all  concerned. 

Sale  oi  whole  of  real  estate— order  for,  when  not  collaterally 
attackable,  29  Cal.  20. 

§  1543.  If  the  court  is  satisfied,  after  a  full  hearing 
upon  the  petition  and  an  examination  of  the  proofs  and 
allegations  of  the  parties  interested,  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary,  foi 
any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 
be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition,  as  the 
court  shall  judge  necessary  or  beneficial. 

Order  for  sale— €rror  In,  29  Cal.  43 :  effect  of,  20  Cal.  121 :  contents  of, 
sec.  1544  and  note:  void  for  want  of  Jurisdiction,  33  Cal.  45:  when  not 
premature,  83  Cal.  665. 

§  1544.  The  order  of  sale  must  describe  the  lands  tc 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  oi 
on  a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
installments,  and  in  such  kind  of  money,  with  interest,  aa 
the  court  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
such  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  Every  such  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  i:)rivate  sale.  The  court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  under 
the  order,  and  as  directed  therein,  he  may  be  compelled 
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to  sell,  by  order  of  the  court,  made  on  motion,  after  due 
notice,  by  any  party  interested. 

Oontents  of  order— sec.  1704;  16  Cal.  503;  20  CaL  121. 

Sale  in  pnrsaance  of  agreement— 16  Cal.  474. 

Employment  of  brokers— and  commissions  on,  My.  P.  Bep.  86. 

§  1545.  If  the  executor  or  administrator  neglects  to 
apply  for  an  order  of  sale  when  it  is  necessary,  any  per- 
son may  make  application  therefor,  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator,  before  the  hear- 
ing. The  petition  of  such  applicant  must  contain  as 
many  of  the  matters  set  forth  in  section  fifteen  hundred 
and  thirty-seven  as  he  can  ascertain,  and  the  decree  of 
sale  must  fix  the  period  of  time  within  which  the  execu- 
tor or  administrator  must  make  the  sale. 

§  1546.  Repealed  July  1st,  1874. 

§  1547.  Wlien  a  sale  is  ordered,  and  is  to  be  made  at 
public  auction,  notice  of  the  time  and  place  of  sale  must 
be  posted  in  three  of  the  most  public  places  in  the  county 
in  which  the  land  is  situated,  and  published  in  a  newspa- 
per, if  there  be  one  printed  in  the  same  county,  but  if 
none,  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale;  the  lands 
and  tenements  to  be  sold  must  be  described  with  com- 
mon certainty  in  the  notice. 

Tliree  weeks'  publication  of  notice— what  constitutes.  My.  P.  Bep. 
153. 

§  1548.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated,  but  when  the  land  is 
situated  in  two  or  more  counties  it  may  be  sold  in  either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of 
sale,  unless  the  same  is  postponed. 
Postponement  of  sale— sees.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  is  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none,  tnen 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  be^re  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  cer- 
tainty.  The  notice  must  state  a  day  on  or  after  which  the 
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sale  will  be  made,  and  a  place  where  offers  or  bids  will  be 
received.  The  day  last  referred  to  must  be  at  least  fifteen 
days  from  the  first  publication  of  notice;  and  the  sale 
must  not  be  made  before  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  office  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  shall  not,  how- 
ever, be  less  than  one  week,  and  may  provid  >  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  the  notice  of  sale,  and  the  sale,  may 
be  made  to  correspond-  with  such  order.  [In  effect  April 
16th,  1880.] 

§  1550.  No  sale  of  real  estate  at  private  sale  shall  be 
confirmed  by  the  court,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
at  anytime  before  the  sale  or  the  confirmation  thereof. 

§  1551.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

Credit  sale— interest,  9  CaL  181. 

FaTment  by  o£Ebet— on  mortgage  claim,  39  Gal.  306. 

§  1552.  The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  pro- 
ceedings to  the  court,  which  must  be  filed  in  the  office  of 
the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  a^ked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  judge  must  fix  the  day  for  the  hearing,  of  which 
notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
notices  i)08ted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  as  the  court  or  judge 

GoDB  Civ.  Faoo.- 
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shall  direct,  and  must  briefly  indicate  the  land  sold,  the 
sum  for  which  it  was  sold,  and  must  refer  to  the  return 
for  further  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appear  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent.,  exclusive  of  the 
expenses  of  a  new  sale,  may  be  obtained,  the  court  mav 
vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.  If  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  the  return 
bo  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  [In 
-effect  April  16th,  1880.] 

Sales  under  will— sec.  1561. 

Notice  of  petition  for  confirmation  of  sale— description  of  prop- 
erty by  reference  in,  sec.  1712. 

Hearing— provision  designed  only  to  secure  fair  price,  20  Cal.  121. 

Increased  bid— 48  Cal.  383;  49  Cal.  490. 

§  1553.  When  return  of  the  sale  is  made  and  filed,  any 
person  interested  in  the  estate  may  file  written  objections 
to  the  confirmation  thereof,  and  may  be  heard  thereon, 
^hen  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additional  bond  alleged 
insolvent.  60  Cal.  308:  waiver  of,  49  Cal.  497. 

§  1554.  If  it  appears  to  the  court  that  the  sale  was  le- 
gally made  and  fairly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold, 
^nd  that  a  greater  sum,  as  above  specified,  cannot  be  ob- 
tained, or  if  the  increased  bid  mentioned  in  section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the 
sale,  and  directing  conveyances  to  be  executed.  The 
sale,  from  that  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  ofiice 
of  the  recorder  of  the  county  in  which  the  land  sold  is  situ- 
ated. If,  after  the  confirmation,  the  purchaser  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
property.  Ii  the  amount  realized  on  such  resale  does 
not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
such  purchaser  is  liable  for  the  deficiency  to  the  estate. 


^ 
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Power  to  confinn  sale— only  where  Jurisdiction  lias  attached,  19 
Cal.410;  S3CaL45. 

Order  confirming  sale— object  of  requiring,  20  Cal.  121 :  when  void, 
83Cal.  45:  proof  of  notice  before,  and  recital  in,  sec.  1556:  recording 
certified  copy,  sec.  1719. 

Sale  to  snbstitnted  bidder— valid,  9  Gal.  181. 

Resale— ordered  on  purchaser's  default.  My.  P.  Bep.  153. 

Vacating  order  of  confirmation— insufficient  ground  for,  My.  P. 
Rep.  222:  want  of  legal  notice,  justifies,  49  Cal.  490. 

§  1555.  Conveyances  must  thereupon  be  executed  to 
the  purchaser  by.the  executor  or  administrator,  and  they 
must  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  estate,  and  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of 
the  order  of  confirmation  in  the  office  of  the  county  re- 
corder, either  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  page  of  the  record,  and  such  reference  shall 
have  the  same  effect  as  if  the  orders  were  at  large  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  premises,  at  the  time  of  his  death ;  if  prior  to  the  sale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  right,  title,  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  16th,  1880.] 

Oonveyances— execution  enforced,  39  Gal.  306:  title  acquired  by,  9 
Cal.  128,181:  49  Cal.  497:  invalid  where  petition  did  not  give  jurisdio* 
tion,  19  Cal.  410;  20  Gal.  288. 

§  1556.  Before  any  order  is  entered  confirming  the 
sale,  it  must  be  proved  to  the  satisfaction  of  the  court 
that  notice  was  given  of  the  sale  as  prescribed,  and  the 
order  of  confirmation  must  show  that  such  proof  was 
made. 

Notice  of  sale— proof  of,  before  confirmation,  33  Cal.  54:  generally, 
sees.  1547, 1549. 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  tiu&e,  not  exceeding  in  all 
three  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must- 
be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  the 
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county  where  the  land  is  situated,  or  publishing  the  same, 
or  both,  as  the  time  and  circumstances  will  admit. 
Pablishing  notice— sec.  1705. 

§  1559.  Repealed  July  1st,  1874. 

§  1560.  If  the  testator  makes  provision  by  his  will,  or 
designates  the  estate  to  be  appropriated  for  the  payment 
of  bis  debts,  the  expenses  ot  administration,  or  family 
expenses,  they  must  be  paid  according  to  such  provision 
or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  is  sufficient.  , 

Insufficient  provlBion— in  will,  effect  of,  sec.  1562. 

Fairment  of  debts  and  expenses— generally,  sec.  1516:  order  of 
appropriation,  ClvU  Code,  sec.  1359. 

Testator's  power  to  change  order— 31  Cal.  606. 

§  1561.  When  property  is  directed  by  the  will  to  be 
sold,  or  jEiuthority  is  given  in  the  will  to  sell  property,  the 
executor  may  sell  any  property  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale, 
and  with  or  without  notice,  as  the  executor  may  de- 
termine; but  the  executor  must  make  return  of  such 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  property 
to  be  sold,  such  directions  must  be  observed.  In  either 
case  no  title  passes  unless  the  sale  be  confirmed  by  the 
court.    [In  effect  April  16th,  1880.] 

Sales  by  testamentarf  anthority— no  order  necessary,  14  Cal.  641 ; 
15  Cal.  24!);  18  Cal.  292;  21  Cal.  31;  49  Cal.  490:  directory  provisions  in 
will,  32  Cal.  438:  title  by  executor's  deed,  13  Cal.  592;  21  Cal.  43:  suffi- 
ciency of  power,  1  Cal.  4S8;  30  Cal.  567:  at  private  sale,  valid,  1  Cal.  488. 

Conduct  of  sale— 49  Cal.  490;  50  Cal.  97. 

Return  as  in  other  cases— 49  Cal.  490;  50  Cal.  97. 

Confirmation  of  sale— when  not  necessary,  My.  P.  Bep.  9;  49  Cal.  76, 
495:  when  beyond  power  of  court.  60  Cal.  97:  when  necessary,  49  CaL 
490. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  tlie 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  tnis  chapter. 

Order  of  appropriation— of  estate  not  disposed  of  by  will,  see 
Habshaliko  Assets,  sec.  1563n. 

§  1563.  The  estate,  real  and  personal,  eiven  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
a(uninistration,  and  family  expenses,  in  proportion  to  the 
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value  or  amount  of  the  several  devises  or  legacies;  but- 
specific  devises  or  legacies  are  exempt  from- such  liability, 
it  it  jappears  to  the  court  necessary  to  carry  into  effect  the 
intentiou  of  the  testator,  and  there  is  other  sufficient  es- 
tate. 

Real  and  personal  property— alike  chargeable,  sec.  1516:  formerly 
otherwise,  3  Cal.  595;  48  Cal.  193. 

Specific  devises— change  la  construction  as  to,  31  Cal.  595:  exempt 
only  if  other  sufficient  estate,  33  Cal.  653. 

Marshaling  assets— 31  Cal.  595. 

Special  beqnest— sold  for  payment  of  debts,  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  mulst  contribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  and  the  court,  wlien  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
their  distributive  shares,  respectively,  for  the  purpose  o{ 
paying  such  contribution.    [In  effect  April  16th,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purchase  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land ;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 

Erescribed  in  this  chapter  for  the  sale  of  lands  of  which 
e  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  confirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in.double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  ^covenant  or  agreement  contained  in  such 
contract. 
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§  1568.  Upon  the  confirmation  of  the  sale,  the  executor 
or  administrator  must  execute  to  the  purchaser  an  assign- 
ment of  the  contract,  which  vests  in  the  purchaser,  his 
heirs  and  assigns,  all  the  right,  title,  and  interest  of  the 
estate,  or  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time, of  the  sale;  and  the 
purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he 
were  living. 

§  1569.  When  any  sale  is  made  by  an  executor  or  ad- 
ministrator, pursuant  to  provisions  of  this  chapter,  of  lands 
subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase-money  must  be  ap- 
plied, after  paying  the  necessarj^  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administra- 
tion. The  application  of  the  purchase- money  to  the  sat- 
isfaction of  the  mortgage  or  lien  must  be  made  without 
delay ;  and  the  land  is  subject  to  such  mortgage  or  lien 
until  the  purchase-money  has  been  actually  so  applied. 
No  claim  asainst  any  estate,  which  has  been  presented 
and  allowed,  is  affected  by  the  Statute  of  Limitations, 
pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffi- 
cient to  pay  such  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  the  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.  [In  effect  April 
16th,  1880.] 

Sale  of  mortgaged  land— character  of  provision  for,  18  Cal.  686:  ti- 
tle under,  46  Cal.  200:  application  of  proceeds,  18  Cal.  686. 

Valid  claim— against  estate  of  decedent,  see  sees.  1493, 1497, 1500:  6 
'  CaL  412:  where  claim  rejected,  9  CaL  124. 

Paid  into  court— see  sees.  572-74, 2104. 

§  1570.  At  any  sale,  under  order  of  the  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  which  he  purchased  the  prop- 
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erty  is  insufficient  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses.    [In 
effect  April  16th,  1880.] 
Mortgage-holder  as  piircha8er--credlting  debt  as  payment,  39  CaL 

§  1571.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  \w 
which  any  person  interested  in  the  estate  suffers  damage, 
the  party  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise. 
Bond  of  ezecntor,  etc.— «ec.  1388»  et  seq. 

§  1572.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  tbe  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein. 
Fraudulently  sells— prohibited  connection  with  sale,  sec.  1576. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  lieir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  Unal  ac- 
count of  tbe  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  anv 
time  within  three  years  from  the  discovery  of  the  fraud, 
or  other  grounds  upon  which  the  action  is  based.  [In  ef- 
fect AprU  16th,  1880.  J 

Persons  under  disability— provision  Inapplicable  to,  see  sec.  1574. 

Sales  embraced— In  enactment.  33  CaL  515. 

Next  after  settlement  of  final  account- before  amdt.  1880,  after 
sale,  20  CaJ.  620. 

Discovery  of  the  fraud- within  three  years  of,  see  sec.  838,  subd.  4; 
29  Cal.  20. 

Bar  of  statate— must  be  pleaded,  20  Cal.  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  return  to  the  court,  within  thirty  days 
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thereafter,  an  account  of  sales,  verified  by  his  affidavit. 
If  he  neglects  to  make  such  return,  he  mav  be  punished 
by  attachment,  or  his  letters  may  be  revoked,  one  day's 
notice  having  been  first  given  him  to  appear  and  show 
cause  why  such  attachment  should  not  issue,  or  such  rev- 
ocation should  not  be  made.    [In  effect  April  16th,  1880.] 

Within  thirty  days— amdt.  1880,  pursuant  to  abolition  of  terms,  sec. 
73n. 

%  Attachment  for  contempt— sec.  1212  et  seq. 

Notice  by  citation— sec.  1710;  also,  sees.  1707-1709. 

§  1576.  No  executor  or  administrator  must,  directly  or 
indirectly,  purchase  any  property  of  the  estate  he  repre- 
sents, nor  must  he  be  interested  in  any  sale. 

Purchase  by  administrator,  etc.— subsequent  conveyance  to  an- 
other, effect  of,  29  Gal.  19;  36  Cal.  146;  41  Cal.  411 :  of  any  claim  against 
estate,  forbidden,  sec.  1617. 
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CHAPTER  Vni. 

OF  THE  PO'V^ERS  AND  DUTIES  OF  EXEC- 
UTORS AND  ADMINISTRATORS,  AND  OF 
THE  MANAGEMENT  OF  ESTATES. 

c  1581.  Executors  to  take  possession  of  the  entire  estate. 

§  1582.  Executors  may  sue  and  be  sued  for  recovery  of  property. 

§  1.^.  May  maintain  actions  for  waste,  conversion,  ana  trespass. 

I  1584.  Executor  and  administrator  may  be  sued  for  waste  or  trespass 

of  decedent. 
S  1585.  Surviving  partner  to  settle  up  business.   Interest  therein  to  be 

*     appraised.   Account  to  be  rendered. 
S  1586.  Actions  on  bond  of  executor  or  administrator  may  be  brought 

by  another  administrator. 
S  1567.  What  executors  are  not  parties  to  actions. 
I  1988.  May  compound. 

S  1589.  Recovery  of  property  fraudulently  disposed  of  by  testator. 
S  1590.  When  executor  to  sue,  as  provided  in  preceding  section. 
I  1591.  Disposition  of  estate  recovered. 

§  1581.  The  executor  or  administrator  must  take  into 
his  possession  all  the  estate  of  the  decedent,  real  and  per- 
sonal, and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  such  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  or 
devisees;  such  possession  by  the  heirs  or  devisees  is  sub- 
ject, however,  to  the  possession  of  the  executor  or  admin- 
istrator, for  the  purposes  of  administration,  as  provided  in 
this  title. 

Possession  of  estate— by  executor,  etc.,  sec.  1492  and  note,  8  CaL 
S8U;  15  Cal.  259;  19  Cal.  87;  20  CaL  62U;  31  CaJL  604;  38  Cal.  392. 

Collection  of  debts— when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits',  etc.,  sec.  1452n; 
7  Cal.  215;  18  Cal.  438;  19  Cal.  87;  3D  Cal.  179:  ejectment,  cannot  main- 
tain whUe  administration  unclosed,  20  Cal.  620;  43  Cal.  462;  47  CaL  168; 
51  Cal.  147 :  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

Ezecntor  or  administrator— suits  by  and  against,  sees.  1582-1584, 
1586-15S7, 1589, 1590;  consent  of,  when  not  blndlug  on  heirs,  50  Cal.  471. 

§  1582.  Actions  for  the  recovery  of  any  property,  real 
or  personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  ai^d 
against  executors  and  administrators,  in  all  cases  id 
which  the  same  might  have  been  maintained  by  oz 
against  their  respective  testators  or  intestates. 
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Executors  and  administraton— iSTutte  by,  after  sabstitution,  sec. 
385  and  notes:  without  joining  beneficiaries,  sec.  8G9:  together  with 
cotenants  of  deceased,  20  Cal.  620;  21  Gal.  208;  31  Gal.  33;  45Cal.631: 
for  conversion  of  personalty,  24  Cal.  170;  50  CaL  3G9:  ejectment  main* 
tainable,  14  CaL  117.  Suits  agcnnst,  parties,  8  CaL  580;  60  CaL  655: 
costs,  sec.  1509. 

§  1583.  Ezecators  and  administrators  may  maintain 
actions  against  any  person  who  has  wasted,  destroyed, 
taken,  or  carried  away,  or  converted  to  his  own  use,  the 
goods  of  their  testator  or  intestate,  in  his  lifetime.  They 
may  also  maintain  actions  for  trespass  committed  on  the 
real  estate  of  the  decedent  in  his  lifetime. 

OonTersion— 14  Gal.  250;  16  Cal.  574;  53  CaL  713. 

Trespass  upon  realt7->19  Cal.  113. 

§  1584.  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or  adminis- 
trator of  any  testator  or  intestate  who  in  his  lifetime  has 
wasted,  destroyed,  taken,  or  carried  away,  or  converted 
to  his  own  use,  the  goods  or  chattels  of  any  such  person, 
or  committed  any  trespass  on  the  real  estate  of  such  per- 
son. 

Adxninistrator— when  liable  as  trustee,  7  CaL  348:  effect  of  Judg- 
ment against,  9  Cal.  130. 

PCTSOoal  tort--of  decedent,  administrator  not  liable  for.  38  Cal  3. 
Oonversion'-sanriTal  of  cause  of  action  for,  28  Cal.  567. 

§  1585.  When  a  partnership  exists  between  the  dece- 
dent, at  the  time  of  his  death,  and  any  other  person,  the 
surviving  partner  has  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  the  decedent  in  the  partnership  must  be  included 
in  the  inventory,  and  be  appraised  as  otlier  property.  The 
surviving  partner  must  settle  the  affairs  of  the  partner- 
ship without  deiay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as  may  from 
time  to  time  be  pa^rable  to  him,  in  right  of  the  decedent. 
Upon  the  application  of  the  executor  or  administrator, 
the  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  the  surviving  partner  to  render  an  ac- 
count, and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  the  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained.  [In  effect  Apjil  16th, 
1880.] 

Surviving  partner— authority  under  section,  16  Cal.  118:  in  realty, 
38Gal.385. 

Interest  of  decedent— in  partnership,  may  be  ^old,  sec.  1521. 

Settlement  ana  accoont— by  surviving  partner,  26  Cal.  51;  34  CaL 
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Balances— to  1)6  paid  over,  34  GaL  263. 

Administrator,  etc.— not  to  conduct  bnslness,  26  G9I.  51. 

Action— by  administratOT,  where  brought,  9  CaL  638;  but  see  Su- 
PXBSBDED  CouBTS,  sec.  76n; 

Commnnity  property— liability  for  partnership  debts,  50  Gal.  636. 

§  1586.  An  administrator  ma^r,  in  his  own  name,  for 
the  use  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an'  executor,  or  of  any 
farmer  administrator  of  the  same  estate. 

Bond  of  executor  or  administrator— sec.  1388  et  Meq, 

§  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were 
Issued,  but  who  have  not  qualified. 

Defendants  joined  in  actions— sees.  379, 382. 

§  1588.  Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  with  him  and  give  him  a  discharge,  upon  re- 
ceivmg  a  fair  and  just  dividend  of  his  effects.  A  compro- 
mise may  also  be  authorized  when  It  appears  to  be  ]ast, 
and  for  the  best  interest  of  the  estate.  [In  effect  April 
16th,  1880.] 

Insolvency— sec.  1822. 

§  15^9.  When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  admiuistrator,  and  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  Inapplicable— when,  53  Gal;  715. 

Property  frandnlently  transferred— suit  to  reeover,  section  inter- 
preted, 31  Gal.  442;  48  Gal.  393 :  when  and  by  Whom  action  brought,  50 
CaL  299:  further  provisions,  sees.  1590, 1591. 

§  1590.  Ko  executor  or  administrator  is  boilnd  to  sue 
for  such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  cred* 
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itors,  who  must  pay  sach  part  of  the  costs  and  expenses 
of  the  suit,  ofr  give  such  security  to  the  executor  or  ad- 
ministrator therefor,  as  the  court,  or  h  judge  thereof, 
shall  direct.    [In  effect  April  16th,  1880.] 

§  1591.  All  real  estate  so  recovered  must  be  sold  for 
the  payment  of  debts,  in  the  same  manner  as  if  the  dece- 
dent had  died  seized  thereof,  upon  obtaining  an  order 
therefor  from  the  court;  and  the  proceeds  ox  all  goods, 
chattels,  rights,  and  credits  so  recovered  mnst  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  in  the 
same  manner  as  other  property  in  the  hands  of  the  exec- 
utor or  administrator.    [In  effect  April  IGth,  1880.] 
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CHAPTER  IX. 

OF  THIS  CONVirSTANCIS  OF  REAL  ESTATE 
B7  EXECUTORS  AND  ADMINISTRATORS 
IN  CERTAIN  CASES. 

S  1997.  Execntor  to  complete  contracts  for  sale  of  real  estate. 

S  1586.  Petition  for  executor  to  make  conveyance,  and  notbse  of  hear> 

ing. 
1 1099.  Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how  enforced. 

1602.  BlKhts  of  petitioner  to  enforce  contract. 
1608.  Effect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Becordlng  decree  does  not  supersede  power  of  court  to  en« 
forceit. 

11606.  Where  party  to  whom  conveyance  to  be  made  is  dead. 
1607.  Decree  may  direct  possession  to  be  surrendered. 

§  1597.  Wlien  a  person  who  is  bound  by  contract  in 
writing  to  convey  any  real  estate  dies  before  makins  the 
convejrance,  and  in  all  cases  when  such  decedent,  it  liv- 
ing, might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  authorizing  and  directing  his 
executor  or  administrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  16th,  1880.] 

Oonstmctlon  of  section— as  to  jurisdiction,  49  CaL  469. 

Real  estate  under  contract  to  convey— not  affected  by  will,  32  CaL 
431. 

§  1598.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published  at 
least  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  State  as  he  may  designate,  iln  effect 
April  16th,  1880.] 

Verified  petition— by  whom,  41  CaL  108:  veriflcatlon  of  pleadings, 
sec.  446. 

Publication  of  notice— sec.  1705. 

§  1599.  At  the  time  and  place  appointed  for  the  hear- 
ing, or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  afSidavit  or  otherwise 
CODB  crv.  pboo.- 
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of  the  due  publication  of  the  notice,  the  court  must  pro- 
ceed to  a  hearinc^,  and  all  persons  interested  in  the  estate 
ma^  appear  ana  contest  such  petition,  by  filing  their  ob- 
jections in  writing,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  be  produced  before  him 
for  that  purpose. 

§  1600.  If,  after  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  the  facts  and  circumstan- 
ces of  the  claim,  the  court  is  satisfied  that  the  petitioner 
is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  made,  entered  on  the  minutes  of 
the  court,  and  recorded. 

§  1601.  The  executor  or  administrator  must  execute 
the  conveyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with  the  deed 
in  the  office  of  the  recorder  of  the  county  where  the  lands 
lie^  and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  1st, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  the 
right  of  the  petitioner  to  have  a  specific  performance  of 
the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
miss the  petition  without  prejudice  to  the  right  of  the 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specific  performance 
thereof.    [In  effect  April  16th,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.    [In  effect  April  16th,  1880.] 

Conveyances— by  executor,  etc.,  sec.  1556. 

§  1604.  A  copy  of  the  decree  for  a  conveyance,  as  pro- 
vided in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuance 
of  the  decree.    [In  effect  April  16th,  1880.] 
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§  1605.  The  recording  of  any  decree,  as  provided  in 
the  preceding  section,  shall  not  prevent  the  court  making 
the  decree  from  enforcing  the  same  by  other  process. 

§  1606.  If  the  person  entitled  to  the  conveyance  dies 
betore  the  commencement  of  proceedings  therefor  under 
this  chapter/ or  before  the  completion  of  the  conveyance, 
any  person  entitled  to  succeed  to  his  rights  in  the  con- 
tract, or  the  executor  or  administrator  oi  such  decedent, 
may,  for  the  benefit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  already  commenced, 
and  the  conveyance  must  be  so  made  as  to  vest  the  estate 
in  the  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator, for  their  benefit. 

§  1607.  The  decree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  property  therein  described  to 
be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
surrendered. 
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CHAPTER  X. 
ACCOUNTS,  AND  OF  PA7MENT  OF  DEBTS. 

ARTICLE  I. 
Liabilities  aitd  Compensation  of  Ejcboutobs. 

1612.  Wben  ezeontor  or  administrator  personally  liable. 

1613.  Ezecutor  to  be  charged  with  ail  estate,  etc. 

1614.  Not  to  profit  or  lose  i>y  estate. 

1615.  Uncollected  debts  without  fault. 

1616.  Compensation  of  the  executor  and  administrator. 
I  1617.  Not  to  purchase  claims  against  the  estate. 

S  1618.  Executor's  and  administrator's  commissions. 

§  1612.  No  executor  or  administrator  is  chargeable 
upon  any  special  promise  to  answer  damages  or  to  pay 
tne  debts  of  the  testator  or  intestate  out  of  his  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof,  is  in  writmg  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized. 

Compare— sec.  1973,  subd.  2. 

§  1613.  Every  executor  and  administrator  is  chargea- 
ble in  his  account  with  the  whole  of  the  estate  of  the  de- 
cedent which  may  come  into  his  possession,  at  the  value 
of  the  api)raisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inter- 
est, profit  and  income  of  the  estate. 

Chargeable  with  the  whole  of  the  estate—but  not  for  loss  through 
co-executor,  33  Cal.  659;  responsible  for  kind  of  money  received,  sees. 
667, 1407:  26  Gal.  429;  reducing  money  in  bank  to  possession,  discretion- 
ary, 44  Cal.  589;  liability  for  rents,  6  CaL  606;  37  Cal.  425. 

§  1614.  He  shall  not  make  profit  by  the  increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  he  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap« 
praisement,  he  is  not  responsible  for  the  loss  if  the  sale 
has  been  justly  made. 

Fidaciary  capacity— money  held  in,  by  executor,  etc.,  26  Cal.  429 

Accountability  for  profit  made— 37  CaL  424. 

Liability  for  los8es-48  Cal.  627 ;  52  Cal.  477. 

Mingling  tmst  fnnds— liable  for  interest  or  profits,  87  CaL  424:  39 
Cal.  597 ;  42  CaL  290;  but  commingling  must  clearly  appear,  My.  P.  uep. 
66;  37  Cal.  424;  compound  interest  exacted,  52  Cal.  403;  53  CaL  355;  and 
see  My.  P.  Bep.  67. 168. 

Becoming  purchaser— of  mortgage  at  his  own  sale,  liability  for* 
sec.  1576:  46  Cal.  664. 


f 
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§;  1615.  No  executor  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  his  fault. 

Debts  appralsecli  as  valaeless— Uncollected,  no  ground  for  revoc&* 
tion  of  letters.  My.  P.  Bep.  98. 

4|  §  1616.  He  shall  be  allowed  all  necessary  expenses  m 
the  care,  management,  and  settlement  of  the  estate,  in- 
cluding reasonable  fees  paid  to  attorneys  for  conducting 
the  necessary  proceedings  or  suits  in  courts,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, filed  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  16, 1880.] 

Necessary  expenses  of  administration— not  for  removing  incitm- 
brances,  12  Gal.  200;  26  Gal.  60;  where  litigation,  83  Gal.  659;  88  Gal.  87; 
48  Gal.  627;  and  see  next  note;  costs,  sec.  1609;  services  of  employ^,  46 
Gal.  664;  brokerage,  amount  fixed  by  court,  My.  P.  Bep.  86. 

Reasonable  attorney's  fees— amount  discretionary,  42  Gal.  288: 
when  allowed,  38  Gal.  87 ;  46  GaL  534;  where  loan  contraiy  to  will,  not 
allowed,  48  Gal.  627 ;  before  this  provision,  not  for  procuring  letters,  43 
Gal.  643:  in  executor's  own  behalf,  not  allowed,  Sly.  P.  Rep.  128, 168; 
incurred  by  previous  executor,  allowed,  Hy.  P.  Rep.  169. 

Compensation  for  senrioeft— commissions,  where  no  provision  in 
will,  etc.,  sec.  1618. 

§  1617.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  execntor,  etc.— for  purchasing  property  of  estate,  sec 
1676:  for  nraudulently  selling  realty,  sec.  1572.    Olaim— sec.  1493  n. 

§  1618.  When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claim  thereto,  he  must  be 
allowed  commissions  upon  the  amount  of  estate  accounted 
for  by  him,  as  follows:  for  the  first  thousand  dollars,  at 
the  rate  of  seven  per  cent. ;  for  all  above  that  sum,  and 
not  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per 
cent. ;  for  all  above  ten  thousand  dollars,  and  not  exceed- 
ing twenty  thousand  dollars,  at  the  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent. ;  for 
all  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the 
rate  of  one  per  cent.  The  same  commissions  shall  be  al- 
lowed to  administrators.  In  all  cases,  such  further  al- 
lowance may  be  made  as  the  court  may  deem  just  and 
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reasonable  for  any  extraordinary  service,  bnt  the  total 
amount  of  such  extra  allowance  must  not  exceed  one- 
half  the  amount  of  commissions  allowed  by  this  section. 
Where  the  property  of  the  estate  is  distributed  in  kind, 
and  involves  no  labor  beyond  the  custody  and  distribu- 
tion of  the  same,  the  commission  shall  be  computed  on  all 
the  estate  above  the  value  of  twenty  thousand  dollars,  at 
one-half  of  the  rates  fixed  in  this  section.  Public  admin- 
istrators shall  receive  the  same  compensation  and  allow- 
ances as  are  allowed  in  this  title  to  other  administrators. 
All  contracts  between  an  executor  or  administrator  and 
an  heir,  devisee,  or  legatee,  for  a  higher  compensation 
than  that  allowed  by  this  section,  shall  be  void;  provided^ 
this  act  shall  not  apply  to  estates  now  in  course  of  admin- 
istration, except  wnere,  and  to  the  extent  that,  such  es- 
tates consist  of  bonds  and  other  securities,  to  be  distribu- 
ted without  extra  expense  in  administration.  [In  effect 
March  4th,  1881.] 

Amoant  of  the  whole  estate— accounted  for,  la  basis  of  commis- 
sions, 80  Cal.  113;  43  Gal.  643;  homestead  not  reckoned,  My.  P.  Ben.  F&; 
bnt  see  30  Gal.  105;  sapposed  assets  held  nntil  title  deteimined,  are 
basis  for  commissions,  13  Gal.  134. 

Apportionment  of  commission— between  successive  administra- 
tors, 3  Gal.  289;  but  made  only  when  estate  ready  for  distribution,  Es- 
tate of  BartoD,  June  16th,  1880, 5  Fac.  G.  L.  J.  511 ;'  when  not  between  co- 
executors,  24  Gal.  92. 

Oommissions— not  to  be  set  off  against  indebtedness  to  Intestate,  46 
Cal.  564 ;  allowable  only  on  final  account,  46  GaL  564:  not  allowed  to  one 
acting  under  void  letters  testamentary,  52  GaL  658. 

Further  allowance— for  extraordinary  services,  My.  P.  Bep.  66. 

ABTICLE  II. 
AooouKTnro  Aim  Settlbscbitts  bt  Exeoxttobs  aitd  Anxnns- 

TBATOBS. 

il622.  Exhibit  of  receipts  and  disbursements,  and  claims  allowed. 

1633.  Gltatlon  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  account. 

$  1625.  Gitation  to  account  on  application. 

SI626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeying  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

il629.  Executor  to  account  after  his  authority  revoked. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  court. 

S  1632.  Vouchers  for  items  less  than  twenty  dollars,  when  accepted. 

S  1633.  Day  of  settlement  to  be  appointed,  and  notice  thereof. 

S  1634,  Final  settlement,  partition  and  distribution  made  atsamo time. 

S  1635.  Interested  party  may  file  exceptions  to  account. 

§  1636.  All  matters  may  be  contested  by  the  heirs.   Hearing. 

S  1637.  Settlement  of  accounts  to  be  conclusive,  when  and  when  not. 

S  1638.  Proof  of  notice  of  settlement  of  accounts. 

}  1639.  Sale  of  personal  property. 

S  1640.  Moneys  Invested  uy  order  of  court. 
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§  1622.  Six  months  after  his  appointment,  and  at  any 
time  when  required  by  the  court^  either  upon  his  own 
motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by 
him,  the  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  16th,  1880.] 

Within  six  months— amdt.  1880:  prevlonsly  at  third  term,  bat  see 
notes  to  sec.  73,  as  to  abolition  of  terms. 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  months  after  his  appointment,  the 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  him  to  appear  and  render  it.  [In  effect 
April  16th,  1880.] 

Citation— sees.  1707, 1711. 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  tinal  settlement  of  accounts,  present 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that  it 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.    [In  effect  April  16th,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied, 
either  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showiug  of  the  applicant  sufficient,-  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  16th,  1880.] 

§  1626.  When  an  exhibit  is  rendered  by  an  executor  or 
administrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 

Any  person  interested—«ee  sec.  1635ft. 

Revocation  for  misconduct— eec.  1436  et  seq. 

§  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 
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him,  and  sach  exhibit  enforced,  or  his  letters  may  be  re- 
voked, in  the  discretion  of  the  court. 
Oontempt— sees.  1209, 1219. 

§  1628.  Within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  creditors  within  which 
claims  must  be  exhibited,  every  executor  or  administrator 
must  render  a  full  account  and- report  of  his  administra- 
tion. If  he  fails  to  present  his  account,  the  court  or  judge 
must  compel  the  rendering  of  the  account  by  attach- 
ments, and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must 
issue  unless  a  citation  has  been  first  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
Every  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  the 
account.    [Approved  March  11th,  1876— ninety  days.] 

Account  of  administration— final,  sees.  1647,1652:  separate,  by  each 
execator,  etc.,  24  Cal.  92 :  by  administrator  of  an  administrator,  44  Cal. 
124:  time  for  filing  accounts,  merely  directory,  My.  P.  Rep.  98. 

§  1629.  When  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  for  any  reason,  he  may  be 
cited  to  account  before  the  court,  at  the  instance  of  the 
person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator.    [In  effect  April  IGth,  1880.] 

Sureties  on  guardian's  bond— no  liability  until  accounts  settled, 
52  Cal.  636. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der an  account  within  thirty  days  after  the  time  pre- 
scribed in  this  article,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where 
the  attachment  has  been  executed,  his  letters  must  be 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  file  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on 
oath  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  the  disposition 
thereof.  When  any  voucher  is  required  for  other  pur- 
poses, it  may  be  withdrawn  on  leaving  a  certified  copy  on 
file;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot 
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be  produced  on  the  settlement,  the  payment  may  be 
proved  by  the  oath  of  any  competent  witness. 

Vonchers— required  of  clatmant,  sec.  1494:  lacking,  see  sec.  1632:  37 
CaL424. 

§  1632.  On  the  settlement  of  his  account  he  may  be 
allowed  any  Item  of  expenditure  not  exceeding  twenty 
dollars,  for  which  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  uncontradicted  oath  x^ositive  to  the 
fact  of  payment,  specifying  when,  where,  and  to  whom 
it  was  made ;  but  such  allowances  in  the  whole  must  not 
exceed  five  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute  or  sections  one  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
hundred  and  ninety-five,  and  one  thousand  four  hundred 
and  ninety-six  of  this  Code,  and  it  shall  be  proven. by 
competent  evidence  to  the  satisfaction  of  the  court  that 
such  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  indebted- 
ness over  and  above  all  payments  or  set-off,  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts.    [In  effect  April  16th,  1880.] 

Debts  paid  without  required  affidavit  and  allowance —ratlfica* 
tlon  of  action,  amdt.  1880. 

§■  1633.  When  any  account  is  rendered  for  settlement, 
the  court,  or  a  judge  thereof,  must  appoint  a  day  for  the 
settlement  thereof;  the  clerk  must  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account.  The  court,  or 
a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper*    [In  effect  April  16th,  1880.] 

§  1634.  If  the  account  mentioned  in  the  preceding 
section  be  for  a  final  settlement,  and  a  petition  for  the 
final  distribution  of  the  estate  be  filed  with  said  accounts, 
the  notice  of  the  settlement  must  state  those  facts,  which 
notice  must  be  given  by  posting  or  publication  as  the  court 
may  direct,  and  for  such  time  as  may  be  ordered.  On  the 
settlement  of  said  account,  distribution  and  partition  of 
the  estate  to  all  entitled  thereto  may  be  immediately  had, 
without  further  notice  or  proceedings.  [Approved  March 
11th,  1876— ninety  days.] 
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§  1635.  On  the  day  appointed,  or  any  subsequent  day 
to  which  the  hearing  may  be  postponed  by  the  court,  any 
person  interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested— 26  Cal.  57;  29  Cal.  619;  49  Cal.  HI. 

Contest  the  acoonnt— proceedings  generally,  30  Gal.  110. 

§  1636.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  heirs,  for  cause  shown.  The 
hearing  and  allegations  of  the  respective  parties  may  be 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  confirma- 
tion; and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  toe  decedent. 

Referees— sees.  638-645. 

§  1637.  T]ie  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
disability,  their  right  to  move  for  cause  to  reopen  and  ex- 
amine the  account,  or  to  proceed  by  action  against  tho 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  anytime  before  final  distribution;  and  in  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.]  . 

Settlement  of  accotmt— not  a  Judgment,  My.  P.  Bep.  127:  record  on 
appeal,  30  CaL  105. 

Conclnsiveness  of  settlement— of  account,  53  Cal.  403:  Reynolds  «. 
Bnimagim,  March  ith,  1880, 6  Pac.  G.  L.  J.  ll.'i:  when  right  to  contest 
clalmnotbarred,My.P.Rep.l03:  estoppel  of  legatee.  11  Gal.  2 12;  appli- 
cation to  guardians,  86  CaL  654 :  application  to  amiul  account,  37  Cal.  424. 

Reopening  acconnt— of  administrator,  when  no  notice,  53  Gal.  197, 
259:  by  minor,  My.  P.  Bep.  186:  diligence,  requisite  showing  of,  11  GaU 
212 :  coexecutor  may  ask  for  supplemental  decree,  24  GaL  93. 

§  1638.  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

Notice— if  lacking,  acconnt  may  be  reopened,  53  Gal.  197, 259. 

§  1639.  Whenever  it  appears  to  the  court  on  any  hear- 
ing of  an  application  for  the  sale  of  real  property,  that  it 
would  be  for  the  interest  of  tne  estate  that  personal  prop- 
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ertjr  of  tlie  estate,  or  some  part  of  such  property,  should 
be  Urst  sold,  the  court  may  decree  the  sale  of  such  per- 
sonal property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conducted  in  the  same  manner  as  if  the  applica- 
tion had  been  made  for  the  sale  of  such  personal  property 
in  the  lirst  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Fending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  hands  of  the  executors  or  administrators  to  be  in- 
vested for  the  benetit  of  the  estate  in  securities  of  the 
United  States  or  of  this  State.  Such  order  can  only  be 
made  after  publication  of  notice  of  the  petition  in  s6me 
newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof.    [In  effect  April  16th,  1880.] 

ABTICLE  IIL 

Thb  Patxeitt  of  Debts  op  the  Estate. 

S  1643.  Order  in  which  debts  to  1)6  paid. 

§  1644.  Where  property  insufficient  to  pav  mortsrage. 

I  1645.  Estate  Insufficient,  a  dividend  to  bo  paid. 

I  1646.  Funeral  expenses  and  expenses  of  last  sickness. 

§  1647.  Order^r  payment  of  debts  and  discharge  of  the  executor  and 

administrator. 
§  1648.  Provision  for  disputed  and  contingent  claims. 
§  1649.  After  decree  for  payment  of  debts,  executor  personally  liable 

S  1660.  Claims  not  included  In  order  for  payment  of  debts,  how  dis- 
posed of. 
§  1651.  Order  for  payment  of  legacies  and  extension  of  time. 
S  1653.  Final  account,  when  to  be  made. 
S  1653.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  provis- 
ions of  section  twelve  hundred  and  five,  must  be  paid  in 
the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  his  life- 
time, and  mortgages  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 
Freferredflaims  for  wages— sec.  1205. 
Family  afiowrnce— sees.  1467, 1646. 

Order  of  payment— unchangeable,  26  Cal.  51. 
Judgment— decree  settling  account  is  not,  My.  P.  Bep.  127. 

§  1644.  T^ie  preference  given  in  the  preceding  section 
to  »  Nflortga^  ^  only  extends  to  the  proceeds  of  the  i^rop- 
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erty  mortp^aged.    If  the  proceeds  of  sach  property  is  in- 
sufficient to  pay  the  mortgage,  the  part  remaining  unsat- 
isfied mast  be  classed  with  other  demands  against  the 
estate. 
Proceeds  of  property  mortgaged— sec.  1569. 

§  1645.  If  the  estate  is  insufficient  to  pay  all  the  debts 
of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  preced- 
ing class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  lie  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Surplus  fand8->application  to  payment  of  debts,  37  Gal.  424. 

§  1647.  Upon  the  settlement  of  the  accounts  of  the 
executor  or  administrator,  as  required  in  this  chapter, 
the  court  must  make  an  order  for  the  i)ayment  of  the 
debts,  as  circumstances  of  the  estate  require.  If  there  is 
not  sufficient  funds  in  the  hands  of  the  executor  or  ad- 
ministrator, the  court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of  the 
estate  be  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discharge  on 
producing  and  filing  the  necessary  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  1876— ninety  days.] 

Settlement  of  accounts— sec.  1628. 

Order  for  payment  of  debts— My.  P.  Rep.  109:  in  particular  kind  of 
money,  26  Gal.  421 ;  39  Cal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  contin- 
gent or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be 
entitled  to  if  the  claiih  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if  he 
fails  to  establiSQ  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  credi- 
tor whose  claim  has  been  allowed,  but  is  not  yet  due 
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appears  and  assents  to  a  deduction  therefrom  of  the  legal 
interest  for  the  time  tbo  claim  has  yet  to  run,  ho  is  entitled 
to  be  paid  accordingly.  The  payments  provided  for  in 
this  section  are  not  to  he  made  when  the  estate  is  insol- 
vent, unless  0,  pro  rata  distribution  is  ordered. 
Cautionary  provision— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the  dividend  thereon,  and  execution  may  be  issued  on 
such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceedings  may  be  had  un- 
der such  execution  as  under  execution  in  other  cases. 
The  executor  or  administrator  is  liable  therefor  on  his 
bond  to  each  creditor.    [In  effect  April  I6th,  1880.] 

Decree  for  pairment— executor  cannot  open,  14  Cal.  129:  allowed 
claim  not  a  judgment,  before,  26  Cal.  421 ;  My.  P.  Bep.  125. 

§  1650.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
ment of  debts  and  distribution  of  the  estate,  no  creditor, 
whose  claim  was  not  included  in  the  order  for  payment,  has 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  the  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  have  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  oef ore  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  diatribation  conclusive— upon  creditors,  My.  P.  Bep.  159. 

§  1651.  If  the  whole  of  the  debts  have  been  paid  by 
the  first  distribution,  the  court  must  direct  the  payment 
of  legacies  and  the  distribution  of  the  estate  among  the 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  such  extension  of 
time  as  may  be  reasonable,  for  a  final  settlement  of  the 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 

sooner,  if  within  that  time  all  the  property  of  the  estate 

Code  Civ.  Fboc.- 
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has  been  sold,  or  there  are  sufficient  f ands  in  his  hands  for 
the  payment  of  all  the  debts  due  by  the  estate,  and  the 
estate  he  in  a  proper  condition  to  be  closed,  the  executor 
or  administrator  must  render  a  final  account,  and  pray  a 
settlement  of  his  administration. 
Settlement  of  acconnt8<-6eo.  IQSB, 

§  1653.  If  he  neglects  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  this  chapter  in 
regard  to  the  first  account  to  be  rendered  by  him,  and  all 
the  provisions  of  this  chapter  relative  to  the  last-men- 
tioned account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 
Frooeedings  to  enforce  aoconnt'-secs.  1628-1630. 
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CHAPTER  XL 

OF   THE  PARTITION,  DISTRIBUTION,  AND 
FINAL  SETTLEMENT  OF  ESTATES. 


Abt.  I.  Fabtial  Distsibution  Pbiob  to  Final  Settlb- 

HBNT. 
II.    DISTBIBITTION  OW  FlWAL  SBTTLEXXNT. 

distbibution  and  pabtitiok. 

▲gents    fob   Absent    Intebbsted   Fabties.  Vjb- 

OHABGB  or  EXBOUTOB  OB  ADHINISTBATOB. 


??': 


ARTICLE  I. 
FABTIAL  DISTBIBITTION  FBIOB  TO  FINAL  SETTLEKIENT. 

I  1658.  Fayment  of  legacies  upon  grlrlng  bonds. 

§  1699.  Notice  of  application  for  legacies. 

S  1660.  Executor  or  other  person  may  resist  application. 

I  1661.  Decree  prayed  for  to  require  bond,  which  must  beglyen.  May 

order  whole  or  part  of  share  to  be  delivered.   Where  parti' 

tion  necessary,  now  made.   Costs. 
§  1662.  Girder  for  payment  of  bond,  and  suit  thereon. 

§  1658.  At  any  time  after  the  lapse  of  four  monthA^ 
from  the  issuing  of  letters  testamentary  or  of  administra- 
tion, any  heir,  devisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  his  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  CaL  627;  31  Cal.  619;  83  GaL  666. 

Heir— Includes  widow  or  surrlvor,  My.  F.  Bep.  158. 

Giving  bonds— requisite,  14  Cal.  112. 

Payment  of  legacies— order  of  appropriation  for,  CIyII  Qode,  sec. 
1360. 

Proportion  of  the  debts— for  which  legatee^  etc.,  liable,  Clyil  Code, 
sec.  U77. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  tlie  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 

Notice  of  settlement  of  account— sec.  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  the  time  named 
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and  resist  the  application,  or  any  other  heir,  devisee,  Or 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— sec.  1635f». 

§  1661.  If,  at  the  hearing,  it  appear  that  the  estate  is 
but  little  indebted,  and  that  the  share  of  the  party  apply- 
ing may  be  allowed  to  him  without  loss  to  the  creditors 
of  the  estate,  the  court  must  make  an  order  in  conformity 
with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  the  estate,  not  exceeding  the  value  or 
amount  of  the  legacy  or  portion  of  the  estate  to  which  he 
is  entitled ; 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessary  between  two  or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  tho  appli- 
cant, or  if  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16th,  1880.] 

Order— not  made  if  any  taxes  unpaid,  sec.  1669:  recording,  sec.  1719. 
Subdivision  1.   Undertakings,  generally— sec.  941n. 
Partition— manner  hereinafter  prescribed,  sec.  1675  et  teq. 

J  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  the  estate  to  require 
the  payment  of  any  part  of  the  money  thereby  secured, 
the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  have  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  should  not.  be  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.  If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  admin* 
istrator  on  the  bond. 
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ARTICLE  II.  ' 

DlSTBIBUTIOir  ON   FlVAL  SETTLBlifBI7T. 

§  1665.  Distribution  of  estate,  how  made  and  to  whom. 
§  1666.  What  the  decree  must  contain,  and  is  final. 
§  1667.  Distribution  when  decedent  was  not  a  resident  of  this  State. 
§  1668.  Decree  to  be  made  only  after  notice. 

S  16^.  No  distribution  to  be  ordered  tHi  all  taxes  on  personal  property 
are  paid. 

§  1665.  Upon  the  iinal  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subsequent  time, 
upon  the  application  of  the  executor  or  administrator,  or. 
of  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  tne  hands  of  the  ex- 
ecutor or  administrator,  if  any,  among  the  persons  who 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left 
a  surviving  child,  and  the  issue  of  other  children,  and 
any  of  them,  before  the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
administration  on  such  deceased  child's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was 
entitled  to  by  inheritance  must,  without  administration, 
be  distributed  to  the  other  lieirs-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  the  rendition  of  his  llnal  accounts,  must 
be  reported  and  tiled  at  the  time  of  making  such  distribu- 
tion, and  a  settlement  thereof,  together  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  by 
the  court,  and  included  in  the  order  or  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementary account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 

Distribution— i/6/;^o(i  of,  where  illegal  bequests  and  mortgaged  land. 
My.  P.  Bep.  1S9 :  how  affected  by  ante-uuptial  contract.  My.  P.  Kep.  241 ; 
where  heir  or  devisee  dies  pending  administration.  My.  P.  Rep.  252: 
where  adverse  claimant  to  realty.  My.  P.  Bep.  122.  Time  </,  not  post- 
poned till  end  of  period  for  contest,  51  Cal.  563;  52  Cal.  94.  Persons  en- 
titled  to,  court  determines,  My.  P.  Bep.  247.  On  executor's  application, 
no  lien  retained  for  balance  due  applic^mt.  My.  P.  Bep.  247. 

Notice  of  settlement— of  account,  sec.  1633. 

Absent  heirs— attorney  for,  sec.  1718:  distribution  of  property  of, 
sec.  1693  and  note. 

§  1 666.  In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  such  persons  may  demand,  sue  foir, 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  same  in  posses- 
sion.   Such  order  or  decree  is  conelusive  as  to  the  rights 
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of  heirs,  legatees,  or  devisees,  sabject  only  to  be  reversed, 

set  aside,  or  modified  on  appeal. 

Decree  of  final  distribntion-^onn  of,  where  unsettled  estate  of 
heir  or  devisee  who  dies  pending  administration,  My.  P.  Bep.  252 :  not 
modifiable  below,  36  Cal.  277 :  whenjproper,  61  Gal.  568;  52  Cal.  94:  gar- 
nishment after.  My.  P.  Rep.  100;  35  Cal.  392:  is  charter  of  distributees, 
My.  P.  Bep.  247:  recording,  sec.  1719:  taxes  payable  before,  sec.  1669. 

Recover  their  respective  shares— Wheeler  v,  Bolton,  March  13th, 
1880, 5  Pac.  C.  L.  J.  112. 
Appeal-40  Cal.  463;  49  Cal.  551. 
Subsequent  issue  of  letters— on  discovery  of  estate,  sec.  1696. 

§  1667.  Upon  application  for  distribation,  after  final 
settlement  oi  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  his 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  place  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale 
of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  which,  unless  reversed  on  appeal, 
binds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estate  of  dece- 
dents by  order  of  the  court.    [In  effect  April  16th,  1880.] 

Sales  of  real  estate— sec.  1536  et  seq. 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  sucn  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed.  [In  effect 
July  1st,  1874.] 
Want  of  notioe— decree  of  distribution  void  for,  46  Cal.  609. 

>§  1669.'  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legally  levied  upon  personal 
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property  of  the  estate,  have  been  fully  paid.    [In  effect 
April  16th,  1880.] 

Similar  provision— Political  Code,  sec.  3763. 

Ezecntor  paying  taxes— entitled  to  reimbursement.  My.  P.  Bep.  80, 

ARTICLE  m. 

Distribution  and  Partition. 

S  1675.  Estate  In  common.   Commissioners. 

I  1676.  Partition  and  notice  thereof,  and  the  time  of  filing  petition. 

I  1677.  Estate  in  different  counties,  how  divided. 

S  1678.  Partition  may  be  made,  although  some  of  the  heirs,  etc.,  have 

parted  with  their  interest. 
§  1679.  Shares  to  be  set  out  by  met«s  and  bounds. 
S  1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases. 
§  1681.  Payments  for  equality  of  partition,  by  whom  and  how. 
$  1682.  Estate  may  be  sold. 
§  1683.  To  give  notice  to  all  persons  and  guardians  before  partition. 

Duties  of  commissioners. 
§  1684.  To  make  report,  and  partition  to  be  recorded. 
S  1685.  When  commissioners  to  make  partition  are  not  necessary. 
1 1686.  Advancements  made  to  heirs. 

§  1675.  When  the  estate,  real  or  personal,  assigned  by 
the  decree  of  distribution  to  two  or  more  heirs,  devisees, 
or  legatees,  is  in  common  and  undivided,  and  the  respect- 
ive  snares  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by 
the  court,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties,  a  certified  copy  of  the  order  of 
their  appointment,  and  of  the  order  or  decree  assigning 
and  distributing  the  estate,  must  be  issued  to  them  as 
their  warrant,  and  their  oath  must  be  indorsed  thereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it 
proper  and  just,  it  is  sufficient  to  appoint  one  commis- 
sioner only,  who  has  the  same  authority  and  is  jroverned 
by  the  same  rules  as  if  three  were  appointed.  [Id.  effect 
July  16th,  1880.] 
Attorney  appointed  by  the  court— sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
Superior  Court  on  the  petition  of  smj  person  interested. 
But  before  commissioners  are  appointed,  or  partition 
ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
reside  out  of  this  State,  either  personally  or  by  public 
notice,  as  the  court  may  direct.  The  petition  may  be  iiled, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
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given  at  any  time  before  the  order  or  decree  of  distribn- 
tion,  bat  the  commissioners  must  not  be  appointed  until 
the  order  or  decree  is  made  distributing  the  estate.  £In 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties,  the 
court  may,  if  deemed  proper,  appoint  commissioners  for 
all,  or  different  commissioners  for  each  county.  The 
estate  in  each  county  must  be  divided  separately  among 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  other 
estate  to  be  divided;  but  the  commissioners  first  appointed 
must,  unless  otherwise  directed  by  the  court,  make  divi- 
sion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  IJth,  1880.] 

§  1678.  Partition  or  distribution  of  the  real  estate  may 
be  made  as  provided  in  this  chapter,  although  some  of 
the  original  heirs,  legatees,  or  devisees,  may  have  con- 
veyed their  shares  to  other  persons,  and  such  shares  must 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  would  liave  been  to  such  heirs, 
legatees,  or  devisees. 

Person  holding  the  same— extends  to  assiprnees  of  alienees,  18  Cal. 
99;  direct  distribution  to  assignee  of  deceased  beir,  My.  P.  Bep.  232. 

§  1679.  When  both  distribution  and  partition  are  made, 
the  several  shares  in  the  real  and  personal  estate  must  be 
set  out  to  each  individual  in  proportion  to  his  right,  by. 
metes  and  bounds,  or  description,  so  that  the  same  can  be 
easily  distinguished,  unless  two  or  more  'of  the  parties  in- 
terested consent  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

§  1680.  "When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  share  therein,  who  will  accept  it,  always  pre- 
ferring the  males  to  the  females,  and  among  children, 
preferring  the  elder  to  the  younger.  The  parties  accept- 
ing the  whole  must  pay  to  the  other  parties  interested 
their  just  proportion  of  the  true  value  thereof,  or  secure 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  then  to  the  satisfaction  of  his  guardian; 
and  the  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.  When  the  commissioners 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  they  must  so  report  to^the  court, 
and  recommend  that  the  whole  be  assigned  as, herein  pron 
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vided,  and  must  find  and  report  the  true  value  of  such 
real  estate.  On  filing  the  report  of  the  commissioners, 
and  on  making  or  securing  the  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  con- 
firm the  report,  and  thereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vests 
in  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  16th,  1880.] 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
greater  value  than  any  one's  share  in  the  estate  to  bo 
divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  oft  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  the  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  their 
award  accordingly;  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 

§  1682.  When  it  appears  to  the  court,  from  the  com- 
missioners* report,  that  it  cannot  otherwise  be  fairly  di- 
vided and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  by 
the  executor  or  administrator,  or  by  a  commissioner  ap- 

?ointed  for  that  purpose,  and  the  proceeds  distributed, 
he  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

fl683.  Before  any  partition  is  made  or  any  estate  di- 
ed, as  provided  in  this  chapter,  notice  must  be  given 
to  all  persons  interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 
place  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  taKO  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set 
aside  the  report  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is 
finally  confirmed,  a  certified  copy  of  the  judgment,  or  do- 
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cree  of  partition  made  thereon,  attested  by  the  clerk  under 
the  seal  of  the  court,  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie.  [In  effect  July 
16th,  1880.] 

§  1685.  When  the  court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entitled  to  the  s^me,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof, 
unless  the  parties  to  whom  the  assignment  is  decreed,  or 
some  of  them,  request  that  such  partition  be  made.  [In 
effect  July  16th,  1880.] 

§  1686.  All  questions  as  to  advancements  made,  or  al- 
leged to  have  been  made,  by  the  decedent  to  his  heirs, 
may  be  heard  and  determined  by  the  court,  and  must  be 
specified  in  the  decree  assigning  and  distributing  the  es- 
tate; and  the  final  judgment  or  decree  of  the  court,  or  in 
case  of  appeal,  of  the  Bupreme  Court,  is  binding  on  all 
parties  interested  in  the  estate.    [In  effect  July  16tn,  1880.] 

ABTiCLE  rv. 

AOXNTS  FOK  ABSENT  OH  INTERESTED  PASTIES.    DiSOHABOB  OF 

EzBOUTOR  OR  Administrator. 

S  1091.  Court  may  appoint  a^rent  to  take  possession  for  absentees. 

I  1692.  Agent  to  fflvo  bouil,  and  his  compensation. 

§  1693.  Unclalmea  estate,  how  disposed  of. 

1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

1695.  Liability  of  agent  on  his  l>oud. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree,  discharge. 
S  1698.  Discovery  of  property. 

§  1691.  When  any  estate  is  assigned  or  distributed  by 
a  judgment  or  decree  of  the  court,  as  provided  in  this 
chapter,  to  any  person  residing  out  of,  and  having  no 
agent  in  this  State,  and  it  is  necessary  that  some  person 
sLouId  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  a-bsent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  distribution. 

§  1692.  The  agent  must  execute  a  bond  to  the  State  of 
California,  to  be  approved  by  the  court,  or  a  judge  thereof, 
conditioned  that  ue  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  of  the  profits  of  the  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 
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§  1693.  When  personal  property  remains  in  the  bands 
of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interested,  it  sball 
be  sold  under  the  order  of  the  court,  and  the  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  paid  into  the  State  treasury.    When  the 

Sayment  is  made,  the  agent  must  take  from  the  treasury 
uplicate  receipts,  one  of  which  he  must  file  in  the  office 
of  the  controller,  and  the  other  in  the  court.  [In  effect 
July  16th,  1880.] 

Paid  into  the  State  treasnry— hut  not  distributed  among  the  other 
heirs,  »C5aI.  418.  ,    . 

§  1694.  The  agent  must  render  the  court  appointing 
him,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  oil  hand,  what  sold,  and 
for  what; 

2.  The  income  derived  therefrom; 

3.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection,  and  man- 
agement thereof,  and  whether  paid  or. unpaid.  When 
fiTed,  the  court  may  examine  witnesses  and  take  proofs 
in  regard  to  the  account;  and  if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  the  persons  interested  therein,  the  court  may, 
by  order,  direct  a  sale  to  be  made  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appear  to 
be  proper,  and  the  purchase-money  to  be  deposited  in  the 
State  treasury.    [In  effect  July  16th,  1880.] 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 
and  preservation  of  the  estate  while  in  his  hands,  and  for 
the  payment,  of  the  proceeds  of  the  sale  as 'required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  first  sat- 
isfied of  his  right  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal;  and  upon  the  presentation  of 
the  certificate  to  him.  the  controller  must  draw  his  war- 
rant on  the  treasurer  tor  the  amoimt.  [In  effect  July  16th, 
1880.] 

§  1697.  When  the  estate  has  been  fully  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the 
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production  of  satisfactory  vouchers,  that  he  has  paid  all 
sums  of  money  due  from  him,  and  delivered  up,  under 
the  order  of  the  court,  all  the  property  of  the  estate  to 
the  parties  entitled,  and  performed  all  the  acts  lawfully- 
required  of  him,  the  court  must  make  a  judgment  or 
decree  discharging  him  from  all  liability  to  be  incurred 
thereafter. 

Paid  all  snms— of  money  due  to  distributees,  In  contempt  other- 
wise, 53  Cal.  204. 

Delivered  property  of  estate— to  distributees,  Wheeler  o.  Bolton, 
March  13th,  1860, 5  Pac.  C.  L.  J.  112. 

Discharge  of  executor,  etc.— allowance  of  final,  account  Is  not,  51 
Cal.  146:  afterward,  no  longer  represents  the  estate,  24  CaL  491. 

Diacharge  of  guardian— 36  CaL  651. 

§  1698.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  of 
letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed,  if  other  property  of  the 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issued.  Pa 
effect  July  Ist,  1874.] 
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CHAPTER  Xn. 

OF  ORDBR8,  DECREES,  PROCESS,  MINUTES, 
RECORDS,  TRIALS,  AND  APPEALS. 


I 


1704.  Orders  and  decrees  to  be  entered  in  mlnates. 

1705.  Howoftenpablicationtobemade. 
.  1706.  Becorded  decree  or  order  to  impart  notice  from  date  of  tMng. 
§  1707.  Citation,  bow  directed  and  what  to  contain. 

I  1708.  Citation,  how  issued. 
~  1709.  Citation,  how  served. 

1710.  Personal  notice  given  by  citation. ' 
,  1711.  Citation  to  be  served  five  days  before  return. 
$  1712.  One  description  of  real  estate  sought  to  be  sold  being  published, 
is  Buf&clent  for  all  purposes. 

il713.  Bules  of  practice  generally. 
1714.  New  trials  and  appeals. 
1715.  Within  wliat  time  appeal  must  be  taken. 
S  1716.  Issues  Joined  in  Prouate  Court,  how  tried  and  disposed  of. 
S  1717.  Court  to  try  case  when  no  jury  Is  demanded.   How  and  what 

issues  to  be  tried 
S  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 
legatees,  or  creditors,  when,  and  what  compensatipn  he  is 
to  receive. 
S  1719.  Decree  relative  to  homestead,  and  effect  thereof. 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  etc.,  to  be  removed  when  committed  for  contempt. 

1722.  Service  npon  guardian. 

1723.  TennlnatfoQ  01  life  estate. 

tl704.  Orders  and  decrees  made  by  the  court,  or  a 
^  ge  thereof,  in  probate  proceedings,  need  not  recite  the 
existence  of  facts,  or  the  performance  of  acts,  upon  which 
the  jurisdiction  of  the  court  or  judge  may  depend,  but  it 
shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  Judge  must 
be  entered  at  length  in  the  minute  book  of  the  court. 
[En  effect  July  16th,  1880.] 
Interpretation  of  section— Al  CaL  146. 

§  1705.  When  any  publication  is  ordered,  such  publi- 
cation must  be  made  daily,  or  otherwise  as  often  aiiring 
the  prescribed  period  as  the  paper  is  regularly  issued,  un- 
less otherwise  provided  in  this  title.  The  court,  or  a  judge 
thereof,  may,  nowever,  order  a  less  number  of  publicar 
tions  during  the  period.    [In  effect  July  16th,  1880.] 

Aflldavit  of  pnb]ication--8ec8. 2010, 2011. 

Order  directing  publication— partlcolarity  of,  51  CaL  140. 
CoDB  Cnr.  Psoo.- 
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§  1706.  When  it  is  provided  in  this  title  that  any  order 
or  decree  of  the  court,  or  a  jadge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  county 
recorder,  from  the  time  of  filing  the  same  for  record, 
notice  is  imparted  to  all  persons  of  the  contents  thereof. 
[In  effect  July  16th,  1880.1 

§  1707.  Citations  must  be  directed  to  the  person  to  be 
cited,  signed  by  the  clerk  and  issued  under  the  seal  of  the 
court,  and  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at,  a  time 
and  place  specified. 

§  1706k  The  citation  may  be  issued  by  the  clerk  upon 
the  application  of  any  party  without  an  order  of  the 
judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action. 

Service  of  citation— time  for,  sec  1711;  same  maimer  as  smmnons  In 
a  civil  action,  see  sec.  410  et  seq, 

§  1710.  When  personal  notice  is  req[uired,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

§  1711.  When  no  other  time  is  specially  prescribed  in 
this  title,  citations  must  be  served  at  least  five  days  be- 
.  fore  the  return  day  thereof.  _ 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  the  sale  should  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
ficient to  refer  to  the  description  contained  in  the  publi* 
cation  of  the  first  notice,  as  being  proved  and  on  tile  in 
-the  court. 

§  1713.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

§  1714.,  Theprovisionsof  part  two  of  this  Code,  relative 
to  new  trials  and  appeals— except  in  so  far  as  they  are 
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inconsistent  with  tlie  provisions  of  this  title — apply  to 
the  proceedings  mentioned  in  this  title. 

§  1715.  The  appeal  must  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered. 
Appeals  from  Superior  Coorts— in  probate  matters,  sec.  963,  subd.  3. 
Within  sixty  days— Estate  of  Boms,  Feb.  28th,  1880, 6  Pac.  C.  L.  J.  49. 
Parties  aggrieved— may  appeal,  40  Cal.  463. 

§  1716.  All  issues  of  fact  joined  in  probate  proceedings 
must  be  tried  in  conformity  with  toe  requirements  of 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.  Judgments  therein,  on  tne 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  July  16th,  1880.J 

Ttial  of  issues— see  sec.  1717. 

Judgment— sec.  664n. 

Execution- sec.  684».  < 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the 
issues  joined.  It  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

New  trials— see  sec.  1714. 

§  1718.  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 
of  administration ;  for  sales  of  real  estate,  and  confirma- 
tions thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings where  all  the  parties  interested  in  the  estate  are  re- 
q^uired  to  be  notified  thereof;  the  court  may,  in  its  discre- 
tion, appoint  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditors  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  who  is  thereby 
authorized  to  represent  such  parties  in  all  such  proceed-  - 
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ings  had  subsequent  to  Iiia^  appointment.  The  attorney 
may  receive  a  fee,  to  be  fixed  by  the  court,  for  his  serv- 
ices, which  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented  by  the  at- 
torney. If,  for  any  cause,  it  becomes  necessary,  the 
court  may  substitute  another  attorney  for  the  one  first  ap- 

Sointed,  in  which  case  the  fee  must  be  proportionately 
ivided.  The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.  [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  36'Cal.  278;  4?3GaI.543:  cannot 
waive  minor's  rights,  My.  P.  Bep.  6 :  cannot  Institute  proceedings  for 
revocation  of  probate,  My.  P.  Bep.  75. 

§  1719.  When  a  judgment  or  decree  is  made,  setting 
apart  a  homestead,  confirming  a  sale^  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  copy  of  the 
same  must  be  recorded  in  the  oifice  of  the  recorder  of  the 
county  in  which  the  property  is  situated.  [In  effect  July 
1st,  1874.  J 

§  1720.  When  it  is  not  otherwise  prescribed  in  this 
title,  the  Superior  Court,  or  the  Supreme  Court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.  Execution  for  the  costs  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.J 

Oosts  against  ezecntor— or  administrator,  sec.  1509. 

Oosts— when  paid  ont  of  the  estate,  47  Cal.  450 :  on  contest  of  will, 
before  Code,  19  Cal.  388 :  on  appeal.  Estate  of  Barton,  June  16th,  1880, 5 
Pac.  C.  L.  J.  511. 

§  1721.  Whenever  an  executor,  administrator,  or  guard- 
ian is  committed  for  contempt  in  disobeying  any  lawful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  cotirt 
may,  by  order  reciting  the  facts,  and  without  further 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  16th,  1880.] 

Imprisonment  of  ezecntor— for  not  pitying  over  the  distributed 
shares  of  the  estate,  My.  P.  Bep.  160;  and  see  53  Cal.  204. 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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person  in  'which  the  ward  is  interested,  is  equiyalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  tne  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  liis  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
a  person  of  sound  mind  might  do.  [In  effect  July  16th. 
1880.] 

§  1723.  If  any  person  has  died,  or  shall  hereafter  die^ 
who  at  the  time  of  his  death  was  the  owner  of  a  life  es- 
tate, which  terminates  by  reteon  of  the  death  of  such  per- 
son, any  person  interested  in  the  property,  or  in  the  title 
thereto,  in  which  such  life  estate  was  held,  may  file  in  the 
Superior  Court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
and  thereupon,  and  after  such  notice,  by  publication  or 
otherwise,  as  the  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof, 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  the  court  shall  make  a  decree  to  that 
effect,  and  thereupon  a  certified  copy  of  such  decree  may 
be  recorded  in  the  office  of  the  county  recorder,  and 
thereafter  shall  have  the  same  effect  as  a  final  decree  of 
distiibution  so  recorded.    [In  effect  March.  1th,  1881. ] 
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CHAPTER  Xin. 

OF  FX7BLIC  ADMINISTRATOR 

S  n26.  "What  estates  to  be  administered  l>7  public  administrator. 

I  1727.  Public  administrator  to  obtain  letters,  when  and  bow.    His 

bond  and  oatb.  r^ 

\  1728.  Duty  of  persons  in  whose  flouse  any  stranger  dies. 
1 1729.  Must  return  inventory  and  administer  estates  according  to  this 

titie. 
S  1730.  When  another  person  is  appointed  administrator  or  executor, 

Bublic  administrator  to  deliver  up  the  estate, 
officers  to  give  notice  of  waste  to  public  administrator. 
S  1732.  Huits  for  property  of  decedents. 

\  1733.  Order  to  examine  party  ctiarged  with  embezzling  estate. 
§  1734.  Punishment  for  refusing  to  attend. 
§  1735.  Order  on  public  administrator  to  account. 
I  1736.  Every  six  months  to  make  and  publish  return  of  condition  of 

S  1737.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  paid 
to  county  treasurer,  etc. 

S  1738.  Not  to  be  Interested  in  the  payments  for  or  on  account  of  es- 
tated  in  his  hands. 

S  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate 
disposed  of.  ^ 

S  1740.  Proceedings,  how  and  by  whom  instituted,  against  pufulc  ad- 
ministrator failing  to  pay  over  money  as  ordered. 

I  1741.  Fees  of  officers,  when  ana  by  whom  paid. 

\  1742.  Public  administrator  to  administer  oaths. 

S  1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  pablic  administrator,  duly  elected,  com- 
missioned, and  qualified,  must  take  charge  of  the  estates 
of  persons  dying  within  his  county  as  follows : 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  tne  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to 
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other  persons.  His  official  bond  and  oath  are  in  lieu  of 
the  aaministrator's  bond  and  oath,  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

Letters  of  administration— need  of  granting,  to  public  adminis- 
trator, 7  Cal.  215 ;  II  Cal.  120 ;  17  Cal.  233 ;  34  Cal.  &i :  continue  in  force 
after  ofClce  expires,  II  Gal.  120;  53  Cal.  259:  but  estate  must  be  deliv- 
ered  to  another  appointee,  sees.  1730, 1735. 

Bond  on  sale  of  real  estate— sec.  1389. 

Bondsmen  of  public  administrator— liable  after  term  expires,  53 
Cal.  259. 

§  1728ii  Whenever  a  stranger,  or  person  without  known 
heirs,  dies  intestate  in  the  house  or  premises  of  another,  the 
possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  16th,  1880.] 

Failure  to  file  inventory,  etc.— ground  for  revocation  of  letters. 
My.  P.  Rep.  261. 

§  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
ministration are  regularly  granted  to  any  other  person  on 
an  estate  of  which  the  public  administrator  has  charge, 
he  must,  under  the  order  of  the  court,  account  for,  pay, 
and  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  16th,  1880.] 

Authority  of  public  administrator— continues  after  term  until  new 
appointment,  11  Cal.  120. 

§  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property*  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  in  possession  of  the 
public  administrator. 

^  1732.  The  public  administrator  must  institute  all 
suits  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  public  administrator  complains  to 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 

Eerson  has  concealed,  embezzled,  or  disposed  of,  or  has  in 
is  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  administrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cite  such  per- 
son to  appear  before  the  court,  and  may  examine  him,  on 
oath,  touching  the  matter  of  such  complaint.  [In  effect 
July  16th,  1880.] 
Oitation— sees.  1707-1711. 

8  1734.  All  such  interrogatories  and  answers  must  be 
reduced  to  writing  and  signed  by  the  party  examined, 
and  filed  in  the  court.  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain,  in  close  custody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  16th, 
1880.] 

Oontempt— sees.  1209, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  16th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  every 
six  months,  make  to  the  Superior  Court,  under  oath^  a 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  the  value  of  the  same,  thid  money  which  has 
come  into  his  hands  from  such  estate,  and  what  he  has 
done  with  it,  and  the  amount  of  his  fees  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  liis  hands: 
publish  the  same  six  times  in  some  newspaper  published 
m  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.     Lin  effect  July  16th,  1880.] 

Seml-annnal  Btatement— of  affairs  of  estate,  etc.,  neglect  caiuea 
revocation  of  letters.  My.  P.  Bep.  251. 

Pnblication— sec.  1705. 

§  1737.  It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  Administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 


519  PUBLIC  ADMINISTRATOB.  §§  1738-40 

administrator,  countersigned  by  a  superior  judge,  when 
required  for  the  purposes  of  administration.  It  shall  be 
tlie  duty  of  the  county  treasurer  to  receive  and  safely 
keep  all  such  moneys,  and  pay  them  out  upon  the  order 
of  the  executor  or  administrator,  when  countersigned  by 
a  superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  fees  for  any  services  herein  provided;  and  for 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  shall 
be  responsible  upon  his  official  bond.  The  moneys  thus 
deposited  may,  upon  order  of  the  court,  be  invested, 
pending  the  proceedings,  in  securities  ♦of  the  United 
States,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
After  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  effect  July  16th,  1880.] 

Depositing  money  in  county  treastuy,  etc.— failure  causes  revo- 
cation of  letters,  My.  P.  Bep.  251. 
Escheated  estates— sees.  1269-1272. 

§  1738.  The  public  administrator  must  not  be  inter- 
ested in  the  expenditures  of  any  kind  made  on  account  of 
any  estate  he  administers,  nor  must  he  be  associated  in 
business  or  otherwise  with  any  one  who  is  so  interested, 
and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

§  1739.  Public  administrators  are  required  to  account 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  tbe  county 
clerks  of  tfieir  respective  counties,  on  the  first  Monday  in 
each  month;  and  tliey  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in- 
clusive. 

§  1740.  When  it  appears,  from  the  returns  made  in 
pursuance  of  the  foregoing  sections,  that  any  money  re- 
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mains  in  the  hands  of  the  public  administrator  (after  a 
final  settlement  of  the  estate)  unclaimed,  which  should  be 
paid  over  to  the  county  treasurer,  the  Superior  Court,  or  a 
]udge  thereof,  must  order  the  same  to  be  paid  over  to  the 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  16th,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  therectf  so  soon  as  the  same  come  into  his  hands. 

§  1742.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Administration  of  oaths-Hsec.  2093  et  teq. 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  in 
the  discharge  of  his  duties,  or  for  the  administration  of  an 
estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern. 
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CHAPTER  XIV. 
OF  GUARDIAN  AND  T77ARD. 

Art.      I.    OlTABDIANS  OF  MlKORS. 

n.     GUABDIANS  OF  INSANB  AND  INCOHPETEITF  FEB80K8. 

III.  Thb  fowebs  and  Dutibs  of  Guardians. 

IV.  Thb  Salb  of  Property  and  Disposition  of  Pro- 

ceeds. 
V.  Non-Residbnt  Guardians  and  Wards. 
YI.  Gbnbrai.  and  Miscellaneous  Provisions. 

ARTICLE  I. 

Guardians  of  Minors. 

S  1747.  Jadge  to  appoint  gaardlaas,  when,  and  ou  wbat  petition. 

I  1748.  Wben  minor  may  nominate  guardian;  wbennot. 

S  1749.  TVlien  appointment  may  be  made  by  Judge,  when  minor  Is  over 

fonrteen. 
S  1750.  Nomination  by  minors  after  arrlYing  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor  havinff  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 
.  1754.  Bond  of  guardian,  conditions  of. 

S  1755.  Probate  ludge  may  insert  conditions  In  order  appointing 
.    guardian.    . 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  property. 

1758.  Gmu-dlan  to  give  bond.   Powers  limited. 
1758.  Power  of  courts  to  appoint  guardians  and  next  friend  not  im- 
paired. 

§  1747.  The  Superior  Court  of  each  county,  when  it  ap- 
pears  necessary  or  convenient,  may  appoint  guardians  for 
the  persons  and  estates,  or  either  of  tnem,  of  minors  who 
have  no  ^ardian  legally  appointed  by  will  or  deed,  and 
who  are  inhabitants  or  residents  of  tne  county,  or  who 
reside  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition 
of  a  relative  or  other  person  on  behalf  of  the  minor,  or  on 
tlie  petition  of  the  minor,  if  fourteen  years  of  age.  Be- 
fore making  such  appointment,  the  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  rela- 
tives of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  16th,  1880.] 

Powers  and  duties  of  guardians— sec.  1768  et  uq. 

Gruardian  and  ward— see  Civil  Code,  tecs.  296-258. 

Guardian  ad  litem— see  sec.  1759. 
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O-nardian  of  mlnor-HSiinon  generally*  see  Civil  Code»  Bees.  25, 26, 203* 
204 :  control  of  District  Courts  over  minors,  before  amdts.  1880, 4  Cal. 
362:  on  petition  of  minor,  see  seic.  1748 :  administrator  also,  33  CaL  45 : 
legislative  appointment  of,  when  imconstitutional,  53  Cal.  482. 

Letters  of  guardianship— when  need  not  actually  issue,  15  Cal.  226. 

Non-x;eBident  minor— notice  of  application  for  guardianship  of,  19 
CaL  629. 

§  1748.  If  the  minor  is  under  the  age  of  fourteen  years, 
the  court  may  nominate  and  appoint  his  guardian.  If  he 
is  fourteen  years  of  age,  he  may  nominate  his  own  guar- 
dian, who,  if  approved  by  the  court,  must  he  appointed 
accordingly.    [In  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the 
State,  or  ir,  after  being  duly  cited  by  the  court,  be 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  a^e  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  may  appoint 
his  own  guardian,  subject  to  the  approval  of  the  court. 
[In  effect  April  15th,  1880.] 

§  1751.  The  father  of  the  minor,  if  living,  and  in  case 
of  his  decease,  the  mother,  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their 
own  business  and  not  otherwise  unsuitable,  must  be  en- 
titled to  the  guardianship  of  the  minor. 

Control  of  parent— see  Civil  Code.  sees.  202, 213;  37  Cal.  657:  mother 
when  preferred  to  father,  My.  F.  Rep.  18 :  contest  between  father  and 
stranger.  My.  P.  Rep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  87  Cal.  667. 

J  I  1753.  Evenr  guardian  appointed  shall  have  the  cns- 
ly  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  age  of  majority  or  marries,  or  until  the  guardian  ia 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  guard- 
ian under  this  chapter  takes  effect,  and  before  letters 
issue,  the  court  must  require  of  such  person  a  bond  to  the 
minor  with  sufficient  sureties,  to  be  approved  by  the 
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judge,  and  in  such  sum  as  he  shall  order,  conditioned  that 
the  guardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law,  and  the  following  conditions  shall  form 
a  part  of  such  bond  without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the 
court  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faithfully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody,  and  education  of  the  ward; 

3.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  aerived  therefrom,  and  of  the  management  and 
disposition  of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  such  other  times  as  the  court  directs, 
and  at  the  expiration  of  his  trust  to  settle  his  accounts 
with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  the  person  wlio  is 
lawfully  entitled  thereto.  Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  person 
appointed.  In  form  the  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  thereon  that 
he  will  perform  the  duties  of  his  office  as  such  guardian 
according  to  law.    [In  effect  April  15th,  1880.] 

SlTBDivisiON  3.  Accounts  of  guardians--ezclusive  jorisdictlon  of 
Probate  Court  over,  before  amdts.  1880,53  CaL  16:  renderlug,secs.  1773, 
1774. 

§  1755.  When  any  person  is  appointed  guardian  of  a 
minor,  the  court  may,  with  the  consent  of  such  person, 
insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor.  The  performance  of  such 
conditions  shall  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties 
on  his  bond  shall  be  responsible.  [In  effect  April  15th. 
1880.  J 

Undertakings  generally— sec.  941». 

Guardian's  bond— liability  on,  sec.  1407. 

Letters  of  guardianship— special.  Issuable  at  chambers,  sec.  166. 

§  1756.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed  under  the  provisions  of  this 

Code  Crv.  Pboo.— 4T. 


« 
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chapter,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court  having  jurisdiction 
of  the  persons  and  estates  of  the  wards.  [In  effect  April 
15th,  1880.] 

§  1757.  If  any  minor  having  a  father  living  has  prop* 
erty,  the  income  of  which  is  suthcient  for  his  maintenance 
and  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  regard  being  had  to  the  sit- 
uation of  the  father's  family  ana  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonablCi  and  must  be  directed  by  the  court;  and  the 
<!harges  therefor  may  be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guardian.    [In  effect  April 

15th,  1880.] 

* 

§  1758.  Every  testamentary  guardian  must  give  bond 
and  qualify,  and  has  the  same  powers  and  must  perform 
the  same  duties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  duties  are  legally  moditied,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  16th,  1880.] 

Testamentary  guardian— when  not  entitled  to  custody  and  tuition 
of  minor,  37  CaL  657 :  bond  of,  see  sec.  1754 :  need  not  have  letters  is- 
sued, 15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 
impairs  the  power  of  any  court  to  appoint  a  guardian  to 
deieud  the  interests  of  any  minor  interested  in  any  suit 
or  matter  pending  therein. 

Guardian  ad  litem— sees.  372,373, 1722, 1769:  19  CaL  629;  but  see  42 
Oal.  484.  ^ 

ABTICLE  XL 
GUABDIAKB  OF  IVSANB  AlTD  IVOOXPETXVT  PSSSOITS. 

1763.  Guardians  of  insane  and  other  incompetent  persons. 

1764.  Appointment  by  probate  Judge  after  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Superior  Court, 
or  a  judge  thereof,  upon  verified  petition  of-  any  relative 
or  friend,  that  any  person  is  insane,  or  from  any  cause 
mentally  incompetent  to  manage  his  property,  such  court 
or  judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person  of  toe  time  and  place  of 
hearing  the  case,  not  less  than  five  days  before  the  time 
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so  appointed;  and  such  person,  if  able  to  attend,  must  be 
produced  on  the  hearing.    [In  effect  April  15th,  1880.  ] 

Insane  person—placed  in  asylum,  Civil  Code»  sec.  258 :  homestead  of, 
see  Stats.  1S74.  p.  582. 

Guardian  ad  litem— of  insane  or  incompetent  person,  sees.  372, 373, 

1722. 

Letters  of  guardianship— of  lunatic,  not  collaterally  attackable,  4 
Gal.  310 :  application  for,  should  be  made  in  county  where  incompetent 
person  resides.  My.  P.  Bep.  97. 

§  1764.  If,  after  a  full  hearing  and  examination  upon 
such  petition,  it  appear  to  the  court  that  the  person  in 
question  is  incapable  of  taking  care  of  himself  and  man- 
aging his  property,  such  court  must  appoint  a  guardian 
or  his  person  and  estate,  with  the  powers  and  duties  iu 
this  chapter  specified.    [In  effect  April  15th,  1880.] 

Party  appointed  guardian— 45  Gal.  176;  49  Gal.  590;  My.  P.  Rep.  10. 

§  1765.  Every  guardian  appointed,  as  provided  in  the 
preceding  section,  has  the  care  and  custody  of  the  person 
of  his  ward,  and  the  management  of  all  his  estate,  until 
such  guardian  is  legally  discharged;  and  he  must  give 
bond  to  such  ward,  in  like  manner  and  with  like  condi- 
tions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor* 

Discharge  of  guardian— generally,  36  Gal.  651. 

Bond  of  guardian— sec.  1754. 

§  1766.  Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  guardian,  or  any  relative  of  such 
person  within  the  third  degree,  or  any  friend,  may  apply, 
by  petition,  to  the  Superior  Court  of  tho  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restoration 
to  capacity  judicially  detennined.  The  petition  shall  be 
verified,  and  shall  state  that  such  person  is  then  sane  or 
competent.  Upon  receiving  the  petition,  the  court  must 
api)oint  a  day  for  a  hearing  before  the  court,  and,  if  the 
petitioner  request  it,  shall  order  an  investigation  before  a 
jury,  which  shall  be  summoned  and  impanneled  in  the 
same  manner  as  juries  are  summoned  and  impanneled  in 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to 
be  given  to  the  ^ardian  of  the  person  so  declared  insane 
or  incompetent,  if  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  there  be  one,  and  to  his  or  her  father 
or  mother,  if  living  in  the  county.  On  the  trial,  the  guard- 
ian or  relative  of  the  person  so  declared  insane  or  incom- 
petent, and,  in  tho  discretion  of  the  court,  apy  other  per- 
son, may  contest  the  right  to  the  relief  demanded.  Wit- 
nesses may  be  requirea  to  appear  and  testif  j',  as  in  civil 
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cases,  and  may  be  called  and  examined  by  the  court  on 
its  own  motion.  If  it  be  found  that  the  person  be  of 
sound  mind,  and  capable  of  taking  care  of  himself  and 
his  property,  his  restoration  to  capacity  shall  be  adjudged, 
and  the  guardian  of  such  person,  if  such  person  be  not  a 
minor,  shall  cease.    [In  effect  April  15th,  1880.] 

ARTICLE  ni. 

The  Powbss  aitd  DtrriEs  of  Guardians. 

5  1768.  Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

§  1769.  Guardian  to  recover  debts  due  his  ward  ana  represent  him. 

§  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real 

estate. 
§  1771.  Maintenance,  support,  and  education  of  ward,  how  enforced. 
I  1772.  Hay  assent  to  a  partition  of  real  estate. 
§  1773.  Guardian  to  refum  inventory  of  estate  of  ward.   Appraisers 

to  be  appointed.   Like  proceedings  w)ien  other  property 

acquired. 
S  1774.  Settlements  of  guardians. 
S  1775.  Allowance  of  accounts  of  joint  guardians. 
§  1776.  Expenses  and  compensation  of  guardians. 

§  1768.  Every  guardian  appointed  under  tli^Q  provis- 
ions of  this  chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  o\it  of  his 
personal  estate,  and  the  income  of  his  real  estate»  if  suf- 
ticient;  if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  es- 
tate of  decedents. 

Payment  of  debts— 36  Cal.  651. 

Order  for  sale  of  property— sec.  1770:  legislative  authority,  to  sell 
land  of  minor,.50  Cal.  153:  51  Cal.  352:  requisite  for  personalty,  9  CaL 
502;  42CaL290. 

Order  directing  payment— to  guardian  of  infant  heirs,  effect  of,  85 
Cal.  343. 

§  1769.  Every  guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects : 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  bo  appointed 
for  that  purpose.    [In  effect  April  15th,  1880.] 

Sue  for  ward— 20  Cal.  659;  not  in  his  own  name,  32  CaL  111. 

Appear  for  ward— 19  CaL  632;  42  Cal.  484. 

§  1770.  Every  guardian  must  manage  the  estate  of  his 
ward  frugally  and  without  waste,  and  apply  the  income 
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and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any;  and  if  such  in- 
come and  profits  be  insufficient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  an  or 
der  of  the  court  therefor,  as  provided,  and  must  apply 
the  proceeds  of  such  sale,  as  far  as  may  be  necessary,  foi 
the  maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any. 

Manage  the  estatO'^liable  for  not  taking  security,  My.  P.  Bep.  230. 
may  employ  agent,  36  Cal.  651 :  must  be  appointed,  9  Cal.  531. 

Sale  of  property— and  disposition  of  proceeds,  sec.  1777  et  acq. 

§  1771.  When  a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  ot  life,  and  the  same  is  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.  Whenever  a  guardian  fails,  neglects, 
or  refuses  to  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a 
ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

Before  this  section  enacted— Held  tbat  court  had  no  snch  powers  as 
to  reimbursement,  40  Cal.  456. 

Waiver  of  reimbursement— by  guardian,  My.  P.  Bep.  69. 

§  1772.  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  795:  provision  inapplicable.  19  CaL  217:  ap- 
pearance by  guardian,  sees.  372, 1722. 

§  1773.  Every  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
after  liis  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  the  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned   or 
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rendered  most  be  sworn  to  by  the  guardian.  All  the  es« 
tate  of  the  ward  described  in  the  first  inventory  must  be 
appraised  by  appraisers  appointed,  sworn,  and  acting  in 
the  manner  provided  for  regulating  the  settlement  of  the 
estates  of  decedents.  Such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded 
by  tbo  clerk  of  the  court  in  a  proper  book  kept  in  his 
olfice  for  that  purpose.  Whenever  any  otber  property  of 
the  estate  of  any  ward  is  discovered,  not  included  in  the 
inventory  of  the  estate  already  returned,  and  whenever 
any  otber  property  has  been  succeeded  to,  or  acquired  by 
any  ward,  or  for  his  benefit,  the  like  proceedings  must  be 
had  for  the  return  and  appraisement  thereoi  that  are 
herein  provided  in  relation  to  the  first  inventory  and  re- 
turn.   [In  eflEect  April  15th,  1880.] 

Accounts  sworn  to  by  guardian— when  by  anottier,  36  CaL  651: 
where  Joint  guardians,  sec.  1775. 
Appraisers— generaUsr,  sec.  1444. 

§  1774.  The  guardian  must,  upon  the  expiration  of  a 
year  from  the  time  of  his  appointment,  and  as  often  there- 
after as  he  may  be  required,  present  his  account  to  the 
court  for  settlement  and  allowance.  [In  effect  April  16th, 
1880.] 

Accounts  of  guardian— sec.  1773:  presentation  for  allowance  iEuid 
settlement,  contest  on,  36  Cal.  653:  must  cover  foreign  funds.  My.  P. 
Bep.  225 :  liability  for  loan  without  security,  My.  P.  Bep.  230. 

§  1775.  When  an  account  is  rendered  by  two  or  more 
joint  guardians,  the  court  may,  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  them.  [In  effect  April  15th, 
1880.] 

§  1776.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Expenses  incnired— advances  made,  sec.  1771. 

ABTICLE  rv. 

Thb  Salb  ov  Pbofbbtt  a:nd  Disposition  of  thb  Pboobbds. 

S  1777.  May  sell  property  in  certain  cases. 

§  1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

S  1779.  Application  of  proceeds  of  sales. 

S  1780.  Investment  of  proceeds  of  sales. 

il781.  Order  for  sale,  Iiow  obtained. 
1782.  Notice  to  next  of  kin,  how  given. 
1783.  Copy  of  order  to  be  served,  published,  or  consent  filed. 
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guardian  may  sell  bia  real  or  personal  estate  for  that  pur- 
pose,  upon  oblainioK  ^n  order  therefor, 
Pmnr  of  gnanUan— to  sell  property,  aeo.  1788  and  not™. 

§  1778.  When  it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  that  for  the 
benefit  of  hia  ward  his  real  estate,  or  some  part  thereof, 
should  he  aold,  and  the  proceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security  of  any  otber  real  estate  of  the 
ward,  bis  guardian  may  sell  the  same  for  auob  purpose, 
upon  obtaining  an  order  therefor. 

Order  for  sale  of  propsrtr— aec.  nsSn. 

S  1779.  If  'the  estate  ia  aold  for  tbe  purposes  men- 
tioned in. this  article,  the  ({uardian  must  apply  the  pro- 
ceeds of  tlio  sale  to  such  purposes,  as  f ar  as  necessar jr, 
and  put  out  the  residue,  if  any,  on  interest,  or  invest  it 
in  tbe  best  manner  In  bia  power,  until  the  capital  is 
wanted  for  the  maintenance  of  tbe  ward  and  his  family, 
or  the  education  of  his  children,  or  for  tbe  education  of 
tbe  ward  when  a  minor,  in  which  caae  the  capital  may 
he  used  for  that  purpose,  as  far'  as  may  be  necessary.  In 
like  manner  as  if  it  )iad  been  personal  estate  of  tbe  ward. 

§  1780.  It  the  estate  is  sold  for  the  purpose  of  putting 
out  or  investing  the  proceeds,  the  guardian  must  make 
tbe  investment  according  to  his  best  judgment,  or  in  pur- 
suance of  any  order  that  may  be  made  by  the  court.  [In 
effect  April  I5tb,  isao.] 

§  1781.  To  obtain  an  order  for  such  sale,  the  guardian 
must  present  to  the  court  in  which  he  was  appointed 
guardian  a  verified  petition  therefor,  setting  forth  tbe 
condition  of  the  estate  of  his  ward,  and  tbe  facts  and  cir- 
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cumstances  on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale.    [In  effect 
April  15th,  1880..] 
Keqnisites  of  petition— 20  Cal.  382. 

§  1782.  If  it  ^pear  to  the  court,  or  a  judge  thereof, 
from  the  petition,  that  it  is  necessary  or  would  be  bene- 
ficial to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  be  sold,  or  that  the  real  and  personal  estate  should 
bo  sold,  the  court  must  thereupon  make  an  order  direct- 
ing tbe  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made.    [In  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  served 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 
ested in  the  estate,  at  least  fourteen  days  before  the  hear- 
ing of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  speciried  by  the  court 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  published. 
[In  effect  April  15th,  1880.] 

Notice— compare  sec.  1539  and  46  Cal.  635. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  tne  hearing  is  post- 
poned, upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.   [In  effect  April  15th,  1880.] 

Compare— sec.  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  their< 
attendance  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  and  with  lilce  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Oompelling  attendance  and  testimony  of  witnesaea—sec.  1985  mi 
teq. 
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§  1786.  If  any  person  appears  and  objects  to  the 
granting  of  any  order  prayed  for  under  the  provisions  of 
this  article,  and  it  appear  to  the  court  that  either  the  peti- 
tion or  the  objection  thereto  is  sustained,  the  court  may, 
in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  tbe  payment  thereof. 

§  1787.  If,  after  a  full  examination,  it  appears  neces- 
sary, or  for  the  benefit  of  the  ward,  that  his  real  estate,  or 
some  part  tliereof,  should  be  sold,  the  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasons 
why  the  sale  is  necessary  or  beneficial,  and  may,  if  the 
same  has  been  prayed  for  in  the  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 

§  1788.  Every  guardian  authorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter,  and  chapter  seven  of  this  title.  [In  effect 
April  15th.  1880.] 

Bond  on  sale  of  realty— sec.  1389. 

§  1789.  All  the  proceedings  under  petition  of  guard-* 
ians  for  sales  of  property  of  their  wards,  giving  notice, 
and  the  hearing  oi  such  petitions,  granting  or  refusing  the 
order  of  sale,  directing  the  sale  to  bo  made  at  public  or 
private  sale,  reselling  the  same  property,  return  of  sale, 
and  application  for  confirmation  thereof,  notice  and  hear- 
ing OI  such  application,  making  orders  rejiecting  or  con- 
Urming  sales  and  reports  of  sales,  ordermg  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

Settlemert  of  accounts— of  guardian  of  infant  after  letters  re- 
voked, sec.  1629:  52  CaL  636. 

§  1790.  No  order  of  sale,  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing the  same,  without  a  sale  being  had. 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  the 
credit  in  no  case  to'exceed  tnree  years  from  date  of  sale, 
as  in  the  discretion  of  the  court  is  most  beneficial  to 
the  ward.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasers,  in  case  of  deferred  pay- 
ments, notes,  and  a  mortgage  on  the  real  estate  sold, 
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with  such  additional  secarity  as  the  court  deems  neces- 
sary and  sufficient  to  secure  the  prompt  payment  of  the 
amounts  so  deferred,  and  the  interest  thereon.  [In  effect 
April  16th,  1880.] 

§  1792.  The  court,  on  the  application  of  a  guardian,  or 
any  person  interested  in  the  estate  of  any  ward,  after 
such  notice  to  persons  interested  therein  as  the  court  sliall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
iu  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  tlie  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  effects,  as  circumstances  require.  [In 
effect  April  15th,  1880.] 

ARTICLE  V. 

Non-Besidbnt  Guabdians  and  Wabds. 

S  1793.  Guardians  of  non-resident  persons. 

g  1794.  Powers  and  duties  of  guardians  appointed  under  preceding 
section. 

1795.  Such  ffuardlans  to  give  bonds. 

1796.  To  what  giiardiansnip  shall  extend. 

1797.  Bemoval  of  non-resiueut  ward's  property. 

1798.  Proceedings  on  such  removal. 
§  1799.  Discharge  of  person  in  possession. 
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§  1793.  When  a  person  liable  to  be  put  under  guard- 
ianship, according  to  the  provisions  of  this  chapter,  re- 
sides without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court 
of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  such 
court  orders  by  publication  or  otherwise,  and  a  full  liear- 
ing  and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointed.  [In  effect  April 
15th,  1880.] 

Notices,  insufficient— appointment  not  attackable  by  third  persons 
for,  19  Cal.  629. 
Foreign  guardian— sec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  of  tlie  ward  found 
within  this  State,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
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•with  respect  to  any  other  guardian  appointed  under  this 
chapter. 

§  1795.  Every  guardian  must  give  bond  to  the  ward, 
in  the  manner  and  with  the  like  conditions  as  hereinbe- 
fore provided  for  other  guardians,  except  that  the  provi- 
sions respecting  the  inventory,  the  disposal  of  the  estate 
and  effects,  and  the  account  to  be  rendered  by  the  guard- 
ian, must  be  confined  to  such  estate  and  effects  as  come 
to  his  hands  in  this  State. 

Bond,  inventory,  account,  etc.— sec.  17S4. 

§  1796.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
tends to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.    [In  effect  April  15th,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  Is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward  thereto, 
such  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  guardian  to  the  Superior  Court  of  the  county 
.  in  which  the  estate  of  the  ward,  or  the  prinoapal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1796.  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  and  file  a  certificate, 
under  the  hand  of  the  clerk,and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  tne  State  of  his 
appointment,  to  the  possession  of  the  estate  of  the  ward; 
or,  must  produce  and  file  a  certificate,  under  the  hand  and 
seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  such  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  ward,  without  the  appointment  of  any 
court.    Upon  such  application,  unless  good  cause  to  the 

•  contrary  is  shown,  the  court  must  make  an  order  grant- 
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ing  to  such  guardian  leave  to  take  and  remove  the  prop- 
erty of  his  ward  to  the  State  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same 
in  his  own  name,  for  the  use  and  benefit  of  his  ward.  [In 
effect  April  15th,  1880.] 

§  1799.  Such  order  is  a  discharge  of  the  execntor,  ad- 
ministrator, local  guardian,  or  other  person  in  whose  pos- 
session the  property  may  be  at  the  time  the  order  is  made, 
on  filing  with  the  court  the  receipt  therefor  of  the  foreign 
guardian  of  such  absent  ward.    [In  effect  April  15th,  1880. 1 

ARTICLE  VL 

General  and  Misoellaneous  Provisions. 

S  1800.  Examination  of  persons  suspected  of  defrauding  wiurds  or 
concealing  property. 

1801.  Removal  and  resignation  of  guardian,  and  surrender  of  estate. 

1802.  Guardianship,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.   Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recovery  of  property  sold. 

1807.  More  than  one  guardian  of  a  person  may  be  appointed. 

1808.  Power  of  probate  judge  in  chambers. 

1809.  Provisions  of  section  ten  hundred  and  fifty-seven  apply  to 
guardians. 

§  1800.  Upon  complaint  made  to  him  by  any  guardian, 
.  ward,  creditor,  or  other  person  interested  m  the  estate  or 
*"  having  a  prospective  interest  therein  as  heir  or  otherwise, 
against  any  one  suspected  of  having  concealed,  embez- 
zled, or  conveyed  away  any  of  the  money,  goods,  or  ef- 
fects, or  an  instrument  in  writing  belonging  to  the  ward 
or  to  his  estate,  the  Superior  Court,  or  a  judge  thereof, 
may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  with  him  on  such 
charge  in  the  manner  provided  in  this  title  with  resi>ect  to 
persons  suspected  of  and  charged  with  concealing  or  em- 
bezzling the  effects  of  a  decedent.    [In  effect  April  15th, 
1880.] 
Embezzlement— of  property  of  estate,  sec.  1458  et  teq, 

§  1801.  When  a  guardian,  appointed  either  by  the 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may,  upon  such  notice  to  the  guardian  as  the  coi;irt  may 
require,  remove  him  and  compel  him  to  surrender  the  es- 
tate of  the  ward  to  the  person  found  to  be  lawfully  entl- 
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tied  thereto.  Every  guardian  may  resigu  when  it  appears 
proper  to  allow  the  same;  and  upon  the  resignation  or  re- 
moval of  a  guardian,  as  herein  provided,  the  court  may 
appoint  another  in  the  place  of  the  guardian  who  resigned 
or  was  removed.  [In  effect  April  15th,  1880.] 
Removal  of  goardian— «t  chambers,  38  Cal.  442 :  when  proper,  47  Gal. 

§  1802.  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  such  ward,  but  not  the 
estate;  and  the  guardian  of  an  insane  or  other  person 
may  be  discharged  by  the  court,  when  it  appears,  on  the 
application  of  the  ward  or  otherwise,  that  the  guardian- 
ship is  no  longer  necessary.    [In  effect  April  15th,  1880.} 

§  1803.  The  court  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  such  court  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th, 
1880.] 

§  1804.  Every  bond  given  by  a  guardian  must  be  filed 
and  preserved  in  the  office  of  the  clerk  of  the  Superior 
Court  of  the  county,  and  in  case  of  a  breach  of  a  condi- 
tion thereof,  may  be  prosecuted  for  the  use  and  benefit  of 
the  ward,  or  of  any  person  interested  in  the  estate.  [In 
effect  April  15th,  1880.] 

Suit  on  bond— party  beneficially  Interested,  sec.  367  and  notes;  32 
Cal.  III. 

§  1805.  No  action  can  be  maintained  against  the  sure- 
ties on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  the  guardian;  but  if,  at  the  time  of  such  discharge,  the 

Serson  entitled  to  bring  such  action  is  under  any  legal 
isability  to  sue,  the  action  may  be  commenced  at  any 
time  within  three  years  after  such  disability  is  removed. 
Person  under  legal  disability— extension  for,  36  Cal.  651. 

§  1806.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guardian  can  be  maintained  by  the  ward,  or  by  any 
person  claiming  under  him«  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardian- 
ship, or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  after  the  removal 
thereof. 

CoDX  Crv.  Pboo.- 
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§  1807.  The  court,  in  its  discretion,  whenever  neces- 
sary, may  appoint  more  than  one  guardian  of  any  person 
subject  to  ppoardianship,  who  must  give  bond  and  be  gov- 
erned and  liable  in  all  respects  as  a  sole  guardian. 

§  1808.  Any  order  appointing  a  guardian,  must  be 
entered  as  and  become  a  decree  of  the  court.  The  provi- 
sions of  this  title  relative  to  the  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  in- the  Superior  Court, 
apply  to  proceedings  under  this  chapter.  [In  effect  April 
15th,  1880.] 

§  1809.  The  provisions  of  section  ten  hundred  and 
fifty-seven  are  hereby  declared  to  apply  to  euardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
bonds. 
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TITLE  Xn. 

OF  SOLB  TRADBRS. 

f  1811    Who  may  become  sole  traders. 

1 1812.  Notice,  bow  glveu  and  wbat  to  contain. 

1 1813.  Petition,  wbat  to  contain  when  filed. 

S  1814.  May  bave  five  bundred  dollars  of  commimlty^r  husbaiul's 

property. 

S  1815.  Who  may  oppose  it,  and  bow. 

§1816.  Trial  or  beaurbg. 

§  1817.  Decree,  what  it  must  be. 

S  1818.  Oath,  copy  of  order  to  be  recorded. 

S  1819.  Bights  and  liabilities  of  sole  traders. 

1 1820.  Sole  ti-ader  must  maintain  her  children. 

S  1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  become  a  sole  trader 
by  the  judgment  of  the  Superior  Court  of  the  county  in 
"which  she  has  resided  for  six  months  next  precedUig  the 
appUcation.    [In  effect  Feb.  26th,  1881.] 

Sole  trader  law— strict  construction,  22  Cal.  283. 

Oonnty  Oonrt— see  Supbrsedsd  Courts,  sec.76n. 

§  1812.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten- 
tion in  a  newspaper  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  The  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  her  husband.  [In  effect  Feb. 
2bth,  1881.] 

Four  successive  weeks— 23  CaL  388 

Term-Abolition  of  terms,  sec.  T3n. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicant  must  file  a  verified  petition  setting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enablo 
the  applicant  to  support  herself,  or  herself  and  others  de- 
pendent upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  the 
sources  from  which  it  is  derived. 
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§  1814.  The  applicant  may  invest  in  the  business  pro- 
posed to  be  conducted,  a  sum  derived  from  the  community 
property  or  of  the  separate  property  of  the  hosband,  not 
e^cceeding  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  husband  may  oppose  the 
application,  by  filing  in  the  court  (prior  to  the  day  named, 
in  the  notice)  a  written  opposition  verified,  containin<^ 
either : 

1.  A  specific  denial  of  the  truth  of  any  material  alleg^a- 
tion  of  the  petition ;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

3.  That  the  application  is  made  to  prevent,  or  will  pre- 
vent him  from  collecting  his  debt. 

SuBDnnsioiir  2.  Defranding  the  opponent— 35  CaL  225:  and  see  43 
Cal.106. 

§  1816.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the 
court,  the  applicant  must  make  proof  of  publication  of 
the  notice  liereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases:  if  no  issues 
are  joined,  the  court  must  hear  the  proofs  of  the  applicant 
and  find  the  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  the 
business  specified  in  the  notice  and  petition. 

§  1818.  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  God,  solemnly 
swear  that  this  application  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any)  and  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  the  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.  So  help 
me  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oath— of  sole  trader,  though  informal,  admissible,  43 
Cal.  197. 
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§  1819.  When  the  judgment  is  made  and  entered,  and 
a  copy  thereof,  with  the  aflGldavit  provided  for  in  section 
one  thousand  eight  hundred  and  eighteen,  duly  recorded, 
the  person  therein  named  is  entitled  to  carry  on  the  busi- 
ness specified,  in  her  own  name,  and  the  property,  rev- 
enues, money,  and  credits  so  by  her  invested,  and  the 
profits  thereof,  belong  exclusively  to  her,  and  are  not 
liable  for  any  debts  of  her  husband,  and  she,  thereafter, 
has  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses provided  for  debtors  and  creditors,  and  may 
sue  and  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  business  in  any  other  county  than 
that  named  in  the  notice  provided  for  in  section  one  thou- 
sand eight  hundred  and  twelve,  until  she  has  recorded  in 
such  other  county  a  copy  of  said  judgment  and  affidavit. 
[In  effect  March  16th,  1876.] 

OaiT7  on  the  business  specified— husband's  connection,  7  Gal.  455; 
29  Gal.  564. 

Sue  and  be  sned  alone— sec.  370;  6  Cal.  497;  17  CaL  119;  22  CaL  522; 
SlCal.  104;  39  Cal.  287. 

§  1820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of 
her  minor  children. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole 
trader's  business,  unless  contracted  upon  his  written  con- 
sent. 

TITLE  Xin 
OF  PROCEEDINGS  IN  INSOLVENC7. 

8  1822.  Statutes  in  relation  to,  continued  in  force. 

§  1822.  Nothing  in  this  Code  affects  any  of  the  provi- 
sions of  "an  act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors,"  approved  May  4th,  1852,  or  of 
the  acts  amendatory  thereot,  approved  respectively  March 
12th,  1858,  April-27th,  1860,  and  April  27th,  1863;  but  such 
acts  are  recognized  as  continuing  in  force  notwithstand- 
ing the  provisions  of  this  Code. 

Insolvent  Act  of  1880— Stats.  1880,  p.  316. 

Insolvency  decisions— 2  Cal.  107;  3  Cal.  47;  5  CaL  195;  6  Cal.  287, 600; 
7  Gal.  89, 428:  8  Gal.  44:  0  Cal.  45, 162:  10  Gal.  41, 269, 418, 483;  14  CaL  47, 
173,450;  17  Cal.  518:  19  CaL  691 :  22  Cal.  38;  29  Cal.  415;  31  CaL  167.201, 
828;  32  CaL  406;  33  CaL  530;  34  Cal.  24, 92, 391 ;  86  CaL  24;  37  CaL  209:  39 
Cal.  137 :  40  CaL  422 ;  41  Cal.  123, 566;  48  Cal.  201 ;  Bandy  v.  Ransome,  Jan. 
19th,  1880, 4  Pac.  C.  L.  J.  537 ;  Cal.  F.  Co.  v.  UalseyTMarch  15tb,  1880, 5 
Fac.  C.  L.  J.  125;  Wilson  v.  His  Creditors,  July  6th,  1880, 5  Pac.  C.  L.  J. 
662:  Boedfield  v.  Bead,  July  20th,  1880;  Creditors  v.  Huston,  Jaly  21st, 

laso. 
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[    B27.  Fi 

!  m.  oi 


§  1623.  Judicial  evidence  is  tlie  meana,  aanctiooed  by 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Evidence— law  of,  sec.  IfBi:  klnils  al,  eec.  le^:  ilegreesof.Bec.  leeSiK 
itg.:  leievmacset.aece.  IMS,  1870;  producClOD  of ,  see  Bee.  1S26, Bubd.  3, 
note :  Talus  and  eSevt  of,  see  seo.  1S»,  subd. «,  ooce. 

%  1824.  Proof  is  tbe  efTect  of  evidence,  the  establisli- 
ment  of  a  fact  by  evidence. 
Deflnltlaii  of  lerm-Sl  CaL  201. 


ic:a.a 


§  1825.  Tlie  law  of  evidence,  whicb  i»  the  suliject  of 
tills  part  of  tJie  Code,  is  a  collection  of  goueral  rules 
establislied  by  law: 

1.  Fot  declaring  irhat  is  to  be  taken  as  true  without 

2.  For  declaring  tlie  piesnuiptiona  of  law,  both  those 
wliicli  are  disputableandthose  which  are  conclusive;  and, 

3.  For  tbe  production  of  legal  evidence; 

4.  Forihee:tclu9iou  of  whatever  is  not  leKal; 

5.  For  detetminiug  in  certain  cases,  the  value  andeEfect 
of  evidence. 

SDBDrvisioir  I.   Proof  nniuoeuary— wbea,  sea  sec.  an,  lubd.  I, 
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Subdivision  2.  Fresamptions— sees.  1959, 1961-1963  and  notes. 

SUBDIVISION  3.   Frodaction  of  evidence— sees.  1981-2ft54. 

SUBDIVISION  4.   Bsclasion  of  evidence— sees.  1867, 1868. 

Subdivision  5.   Value  and  effect  of  evidence— sec.  2061;  also  see 
sec.  1828  et  seq. 

§  1826.  The  law  does  not  require  demoDstration;  that 
is,  such  a  degree  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

Proof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
Subdivision  l.   Knowledge  of  the  court— sec.  1875  and  notes. 
Subdivision  2.   Witnesses— sees.  1878-1884. 
Subdivision  3.   Writings— sees.  1887-1951. 
Subdivision  4.   Other  materisd  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence : 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensablei  and 
conclusive.    [In  effect  July  Ist,  1874.J 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.  J 

^  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  oi  the  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Secondarr  evidence— that  comeyance  authorized  by  corporation, 
52  Cal.  192. 

Contents  of  a  writing— evidence  of,  sec.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab< 
lish  the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example:  a  witness  proves  an  admission 
of  the  party  to  tbe  fact  in  dispute.  This  proves  a  fact, 
from  wiuch  the  fact  in  dispute  is  inferred. 

Indirect  evidence^secs.  1957-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  other  evidence.  For  example :  the  certificate  of 
a  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.1 

Frlma  facie  evidence— seal  of  corporation  as,  52  CaL  192. 

Disputable  presumption— sec.  1963. 

fi  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  tne  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  oi  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oonnected  with  the  £act  in  dispnte-H9ec.  1868. 

§  1835.  That  evidence  is  deemed  satisfactory,  which 
ordinarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.  Such  evidence  alone  will  justify  a 
verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 

Satisfactory  evidence— to  Justify  verdict,  sec.  2061,  subd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974.  ^ 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example :  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it.  \ 

Oonclnsive  evidence— sees.  1908, 1962, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 


TITLE  I. 
OF  THB    QBNBRAL   FRINCIPLBS    OF   BVL- 


S  1844.  Tbe  direct  eTidence  of  one  witness  who  is  en- 
titled to  full  credit  is  sutHcient  for  proof  of  auj  faot,  ex- 
cept perjury  and  treason. 

KG.  lf;^"«I4'■^wow™i;sBc^tor°™t'OT<lB8W«^lwlM™^;°per- 
g  1B45.  A  witness  can  testify  of  those  tacts  only 
whicb  ho  knows  of  bis  own  knowledge;  that  In,  which 
are  derived  from  his  ovra  [iccceptions,  except  In  those  few 
exprcsa  cases  in  whicti  his  opinions  or  iDferences,  o  " 
declarations  of  others,  ar~  -^— '—■>■'- 

OpinloDa,  inCeieaces,  dscl 
monya9ta,2!Cal.96a;  UCil. 
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■  presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

WitnesB^deflned,  sec.  1878. 

Witnesses— competency  of,  sec.  1879  et  ieq. 

Oath  or  affinnation— administration  of,  sees.  2093-2007. 

Examination  of  witnesses— sees.  2042-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  mav  be  repelled  by  the  man- 
ner Id  which  he  testifies,  hy  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  trutlj, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  tne  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness— sec.  1878  et  seq. 

Fresnmed  to  speak  the  trntii— sec.  1968,  subd.  1 :  evidence  of  good 
cbaracter,  sec.  2053. 

Presumption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  char- 
acter of  testimony,  sec.  2061.  subd.  3 :  Impeaching  credit,  sees.  2049, 2051, 
2052:  motives,  hostility,  52  Cal.  380:  contradictory  evidence,  sec.  2049, 
2051. 

Jury  ezclnsive  judges  of  credibility— «ec.  2061. 

§  1848.  The  rights  of  a  x>arty  cannot  be  prejudiced  by 

the  declaration,  act,  or  omission  of  another,  except  by 

virtue  of  a  particular  relation  between  them;  therefore, 

proceedings  against  one  cannot  affect  another.    [In  effect 

July  1st,  1874.  J 

Particular  relation— requisite,  2  Cal.  145:  wife,  where  marriage  in 
issue,  9  Cal.  593:  husband,  crime  of,  not  imputed  to  wife,  49  Cal.  637: 
partner,  agent,  etc.  sec.  1870,  subd.  5:  parties  to  fraud,  20  Cal.  598:  ofQ* 
cers  and  master  of  vessel,  33  CaL  61 :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-1853. 

§  1849.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  ot  tue 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstmction  of  section— 50  Cal.  478. 

Declarations  of  predecessor— admissible,  13  CaL  168;  80  Cal.  430;  33 
Cal.  466 ;  38  Cal.  51 :  42  Cal.  298 :  relating  to  the  real  property,  50  Cal.  478 : 
while  holding  the  title,  2  Cal.  148:  12  Cal.  496:  25  Cai:202;  88  Cal.  278: 
against  the  former,  23  Cal.  347;  49  Cal.  294:  53  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
*'  fraud,"  under  Bbs  Qestm,  sec  1850f». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,*  or 
omission  is  evidence,  as  part  of  the  transaction. 
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Bob  gesta,  part  of-declaratlons,  etc..  forming.  OeneraUy,  time  of  . 
declarations,  85  Cal.  49;  52  Cal.  212;  written  declarations,  etc.,  may  be, 
sec.  1946;  21  Gal.  374;  47  Gal.  294:  declarations  not  forming,  42  Cal.  27;  48 
Gal.  462.  Special  instances,  assault,  S5  Cal.  274 :  49  Cal.  888:  conspiracy. 
In  furtherance  of,  27  Cal.  672:  declarations  before  others,  sec.  1870, 
suM.  3 ;  29  Cal.  637 :  dylnff  declaration,  sec.  1870,  subd.  4 :  85  Gal.  49 :  en- 
tries in  corporation  booKS,  when  inadmissible,  52  Gal.  248:  fraud,  iin- 
peacbinfirsalefor,?  Cal.  391;  8  Gal.  109, 325:  15  Cal.  50;  23  Cal.  831;  25  Cal. 
202;  36  Cal.  205:  insurance  policy,  Fishbeck  v.  Phceniz  Ins.  Co.  Mai'cli 
24tn,  1880, 5  Pac.  G.  L.  J.  212 :  malice,  35  Cal.  873:  writing,  to  explain,  sec. 
1860. 

§  1851.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  fade  evidence  between  the  parties.  [In  effect 
July  Ist,  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  decedent— sec.  1870,  subd.  4. 

Common  reputation— on  questions  of  pedigree,  etc.,  sec.  1870, 
subd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  1870,  subd.  4;  44  CaL 
269;  45  Cal.  137;  46  CaL  610;  47  Cal.  842 :  entries  and  other  writings,  sec. 
1946. 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  b^  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  Is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
imderstood,  may  also  be  given  in  evidence. 

Fart,  admitting  more— section  applicable,  3  Cal.  106;  6  Cal.  1J3;  9 
Cal.  629;  10  Cal.  371;  12  CaL  564;  19  CaL  689;  25  Cal.  128;  29  Cal.  497,641; 
86  CaL  648:  88  Cal.  279:  section  inapplicable,  30  Cal.  65, 542;  32  Cal.  860: 
error  imuer  section,  when  not  preiudicial,  50  CaL  137:  documents, 
cross-examination,  etc.,  sees.  2047, 2048:  related  docoments  as  evidence, 
47  Cal.  294. 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases: 
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1.  Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  oi  the  loss  or  destrnction  must  iirst  be 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute ; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st, 
1874.] 

Nature  of  provision— 9  Cal.  430;  10  Cal.  126. 

Contents  of  writing— showing  permissible,  sees.  1937,  1969;  5  GaL 
487;  9  Gal.  993;  13  Gal.  84;  43  Gal.  162;  49  Gal.  264;  50  Gal.  353. 

Subdivision  1.  Original  lost  or  destroyed— proof  requisite,  5  Gal. 
389;  9  Gal.  430;  15  Gal.  183;  19  Gal.  640:  diligent  search  onsuccessful,  5 
Gal.  502, 517 :  6  Gal.  460;  12  Gal.  104;  15Gal.  63. 372;  18 Gal.  165;  19  Cal.  683: 
22Gai.659;  29  Gal.  665:  30  Gal.  360:  33  Gal.  320:  49  Gal.  653,  671;  beyond 
control,  8  Gal.  49;  13  Gal.  638;  19  Gal.  94;  27  Gal.  54:  secondary  evidence 
admitted,  8  Gal.  49;  12  Gal.  U ;  17  Gal.  569:  22  GaL  50;  26  Gal.  270;  51  Gul. 
198:  recorder's  book  as  evidence,  17  Gal.  43. 

Subdivision  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939:  12  Gal.  403:  15  Gal.  63 :  secondary  evidence  ad- 
mitted, 9  Gal.  593:  12  Gal.  403;  38  GaL  584:  denial  of  existence  need  not 
be  proved,  sec.  1860. 

Subdivision  3.  Fablio  records^?  Cal.  110,  288;  12  GaL  20;  18  Gal. 
479:  public  writings  generally,  sees.  189^1926. 

Subdivision  4.  Original  on  record— certified  oopy  admissible 
when,  3  GaL  427:  6  Cal.  488,  579;  12  GaL  306;  13  GaL  638;  25  Gal.  122;  27 
Cal.  50, 238 :  38  CfaL  216, 442. 

§  1856.  When  the  terms  of  an  agreement  have  been 
reduced  to  writina  ly  the  parties,  it  is  to  be  considered  as 
containing  all  thoMjerms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  th3  contents  of  the  writing,  except  in  the  fol- 
lowing cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dis* 
Cods  Civ.  Fboo.— 49. 
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pute.  But  this  section  does  not  exclude  other  evides|ie  oi 
the  circumstances  under  which  the  agreement  was  niade^ 
or  to  which  it  relates,  as  de^ed  in  section  eighteen  hund* 
red  and  sixty,  or  to  explain  an  extrinsic  simhiguity,  or  to 
establish  illegality  or  fraud.  The  term  agreement  in- 
cludes deeds  and  wills,  as  well  as  contacts  between  par- 
ties. 

Parol  evidence  inadmissible— to  vary  or  contradict  'written  asrree- 
ment,  Civil  Code,  sec.  1639;  2  Cal.  37;  4  Cal.  355;  7  Cal.  282, »  Cal.  2y;228: 
10  Cal.  288;  12  Cal.  170:  19  Cal.  354;  22  Cal.  155;  24  Cal.  411 :  85  Cal.  3;Mi:  47 
Cal.  694;  48  Cal.  359:  50  Cal.  658:  51  Cal.  341;  53  Cal.  36:  writing  6iii)er. 
sedes  oral  negotiations.  Civil  Code,  sec.  1625:  23  Cal.  256;  24  Cal.  mt;  41 
Cal..325;  43  Cal.  159:  contract  must  be  conu)let9,22  Cal.  501;  JO  CoL  54; 
33  Cal.  112;  37  Cal.  437:  recitals  in  written  Instmment  conclusive,  sec. 
1962,  subd.  2  and  notes:  role  confined  to  parties  and  those  clauninff 
under  them,  60  Cal.  250. 

Parol  evidence— admissible,  alterations  tuid  erasures,  to  explain, 
sec.  1982;  48  Cal.  147:  ambiguity,  to  explain,  11  Cal.  194:  circumstances, 
see  surrounding  circumstances:  consideration,  to  show  real,  sec.  1963, 
subd.  2:  48  Cal.  97:  deed,  see  mortgage:  discbarge,  to  show,  see 
waiver:  fraud,  to  establish,  see  Civil  Code.  sec.  1640:  mistatie  or  im- 
perfection, to  correct,  sec.  1856,  subd.  1,  supra:  Civil  Code, sec.  1640:  12 
Cal.  208;  13  Cal.  696;  17  Cal.  65;  19  Cal.  661;  23  Cal.  121;  29  Cal.  160;  39 
Cal.  609:  48  Cal.  239;  60  Cal.  353 ;  61  Cal.  172 :  mortoage,  to  prove  convey- 
ance intended  as,  sec.  744;  13  Cal.  116;  15  Cal.  297;  24  Cal.  385:  27  Cal. 
603;  29  Cal.  18:  36  Cal.  29;  37  Cal.  452:  receipt,  to  explain,  10  Cal.  176;  15 
Cat  44:  revision  and  reformation  of  contracts,  for.  Civil  Code,  sees. 
3399>3402:  21  Cal.  122;  23  Cal. 249:  45  Cal. 79;  46 Cal. 346,644:  surrounding 
circumstances,  to  show,  sec.  1860  and  notes,  51  Cal.  125:  52  Cal.  496;  63 
Cal.  120:  trust,  or  absence  of,  to  show,  20  Cal.  126;  22CaL580:  52  Cal.  363: 
validity  of  agreement  controverted,  where,  sec.  1856,  subd.  2,  supra: 
48  Cal.  610:  50 Cal.  595:  waiver  or  discharge,  to  show,  16  CaL  138:  19  CaL 
158;  30  Cal.  647;  39  CaL  169;  50  CaL  9;  61  CaL  166, 575. 

§  1857.  The  language  of  a  writing  is  to  be  interpreted 
according  to  the  meaning  it  bears  in  the  place  of  its  exe- 
cution, unless  the  parties  have  reference  to  a  different 
place. 

Interpretation  of  contract— /er  locit  Civil  Code,  sec.  164& 

§  1858.  In  the  construction  of  a  statute  or  instrument, 
the  office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted ;  and  where  there  are  several  provisions  or  par- 
ticulars, such  a  construction  is,  if  possible,  to  be  adopted 
as  will  give  effect  to  all. 

Construction— generally,  sec.  1859  and  notes:  declaring  what  is  writ- 
ten, 24  Cal.  539:  giving  effect  to  all,  Civil  Code,  sees.  1641. 3541:  1  Cal. 
162, 200:  3  Cal.  473;  5  Cal.  169;  6  Cal. 47;  22  Cal.  1 1 ;  24  Cal. 618;  28  CaL  142; 
31  Cal.  240, 412;  32  Cal.  499;  34  Cal.  183;  38  Cal.  572. 

§  1859.  In  a  construction  of  a  statute,  the  intention 
of  the  LiBgislature,  and  in  the  construction  of  the  instru- 
ment, the  intention  of  the  parties,  is  to  be  pursued  if 
possible;  and  when  a  general  and  particular  provision  are 
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§  1860.  For  the  proper  construction  of  aa  iiistruia°it, 
tlie  ctrcumstances  under  which  it  was  nmda,  includiu^  1  lie 
situation  of  tho  mibject  of  tbe  InBtrument,  and  of  tlio  pur- 
ties  to  it,  may  also  bo  sliowu,  bo  that  t)ie  judge  be  placrd 
in  the  position  of  those  whose  languat^e  he  is  to  interpn  it. 
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§  18G3.  When  the  characters  In  which  an  t 

la  WTLtten  are  difficult  to  be  deciphered,  or  the  language  of 
tho  instrument  is  not  understood  by  the  court,  the  evi- 
dence of  persons  stilled  ia  deciphering  tbe  characters,  o 


3  1BG4.  When  the  terms  of  an  anfreement  have  been 
intended  in  a  different  sense  by  tbe  different  parties  Ki  it, 
that  sense  la  to  prevail  against  cither  party  In  which  he 
supposed  the  other  understood  it,  and  when  iliifereut  con- 
«tru«tions  of  a.  provision  are  otherwise  equally  proper. 
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tnat  is  to  be  taken  which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made. 
Compare— Civil  Code,  sees.  1640, 1664. 

§  1865.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to  * 
.  whom  the  notice  is  given. 

Ordinary  acceptaticn^see  sec.  1861:  compare  Civil  Code,  sec.  1644: 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  Cal.213;  8  Cal.626:  14Cal. 
160;  24  Cal.  379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

Material  allegation —  defined,  sec.  463:  in  complaint,  see  Oode, 
Pleading,  sec.  426n;  48  Cal.  439 :  not  controverted,  sec.  462. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  tbe  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Oorrespondence  between  evidence  and  allegations— 28  Cal.  67 : 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  53 
Cal.  597. 

Relevant  evidence— required,  4  Cal.  229:  21  Cal.  23:  27  Cal.  422;  30 
Cal.  252 ;  48  Cal.  434, 545;  Sniltli  v.  East  Branch  M.  Co.,  Feb.  12Ui.  ISdO.  4 
Fac.  C.  li.  J.  562 :  admissible  evidence  under  requirement,  see.  1870  and 
notes :  objection  or  exception  to  evidence,  sec.  646n. 

Collateral  fact— connecting,  sec.  1870  and  notes;  51  Cal.  75;  Bancroft 
V.  Herlnghi,  Feb.  4th,  1880,4  Pac.  C.  L.  J.  536:  entirely  irrelevant.  49 
Cal.  374;  52  Cal.  225, 605;  53  Cal.  735:  credlbUity  of  witness,  sees.  1847 
and  1870,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  tbe  right  or  title  on 
which  the  cause  of #action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence 
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of  a  document,  the  custody  of  which  belongs  to  the  op- 
posite party. 

Affirmative  allegations— admitted  facts  need  not  be  proved,  25  CaL 
225;  35  Cal.  306;  41  Cal.  127, 133;  42  Cal.  225: 47  Cal.  20. 249:  affirmative  mat- 
ter in  answer  unproven,  disregarded,  Sri  Cal.  99 :  Dnrden  of  proof,  sec. 
1981 ;  30 Cal.  &Si:U  CaL  104;  63  Cal.  3)5;  Dougherty  v.  Harrison, Marcb 
5tli,  1880, 5PaG.  C.  L.  J.  81 :  submission  on  pleadingis,  52  CaL  99:  particu- 
lar  allegations  to  be  proven,  31  Cal.  218;  51  CaL  217;  S3  CaL  713;  Grim  «. 
Barney,  June30tb,  1880, 5  Pac.  C.  L.  J.  590. 

MTcgative  allegation— some  evidence  required,  26  Cal.  611 :  denials, 
sec.  437n. 

SUFFIOIEirOY  OF  EVIDENOB  IN  VABIOUS  OASES. 

Breach  of  promise  of  marriage— Hanks  v.  Nt^lee,  I>ec.  26th,  1879, 
4  Pac.  C.  L.  J.  456:  Boingneres  v.  Boulon,  Feb.  7th,  1880, 4  Pac.  C.  L.  J. 
528.  Oarrier^notlce  of  rules  of,  22  Cal.  537.  Oertiflcate  of  purchase — 
sec.  1925  and  notes:  48  Cal.  126;  50  Cal.  169.  Oontract-^2  Cal.  691.  Oon- 
version— 23  CaL  849;  52  CaL  586;  53  Cal.  20,  21, 261.  8i)9.  Oorporation— 
32  CaL  161:  53  CaL  192:  53  Cal.  346.  Damage8-50  CaL  176,  190;  61  Cal. 
195,260.  Divorce— 53  Cal.  26.  Ejectment— 14  CaL  465,  609;  15  CaL  283, 
351;  16  CaL  572;  22  CaL  516,  615;  30  Cal.  200;  85  CaL  650;  41  CaL  495;  42 
Cal.  2  a.  402:  44  Cal.  264, 386;  45  Cal.  173.  236;  46  Cal.  258;  48  Cal.  434,  614; 
49  Cal.  055;  50  Cal.  200, 211 ;  51  CaL  198, 465;  53  Cal.  362.  Forcible  entry 
and  detainer— 48  Cal.  361.  Fraud— 50  Cjkl.  285,  349.  Generally— de- 
grees of  evidence,  sec.  1828  et  *eq.:  proof  required,  sec.  1826:  value 
and  effect  of  evidence,  sec.  2061.  Malicious  prosecution— 7  CaL  257; 
8  CaL  ^17;  29  Cal.  644;  44  CaL  144;  50  Cal.  206;  51  Cal.  140;  53  Cal.  188. 
Marriage— sec.  1963,  subd.  30;  47  CaL  621:  breach  of  promise  of,  see 
that  head,  supra.  Money  paid— action  for,  52  CaL  81;  53  CaL  616. 
Negligence -50  Cal.  578,  681;  52  Cal.  602;  53  Cal.  35.  Possessory  ac- 
tions—geueraUy.  18  Cal.  136;  24  CaL  843;  31  Cal.  461;  38  CaL  661;  47  Cal. 
632;  48  CaL  406, 614:  49  Cal.  202;  62  CaL  89.  Power  of  attorney— 53  Cal. 
321.    Tax  suits— 51  Cal.  298, 580.    Trespass— 50  CaL  435, 496. 

§  1870.  In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  following 
facts : 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
dence against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  declaration  of  a 
deceased  person  done  or  made  against  his  iuterest  in  re- 
spect to  his  real  property;  and  also  in  criminal  actions, 
the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his 
death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  dec- 
laration 01  a  partner  or  agent  of  the  party,  within  the 
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scope  of  the  partnership  or  agency,  and  during  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter* 
ested  "With  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 

fifty ; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  tha 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given ; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  tbirty  years  old,  and  in  cases  oipedigree  and  bound- 
ary ; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  exbept  a9 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  cQilQmon  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  Inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Relevant  evidence  required— sec.  1868  and  notes. 

BELEVAin  EVIDENOE. 

Subrl.  1,  Precise  fact— in  dispute,  kinds  of  evidence,  sec.  1827  and 
notes.  Subd.  2,  Admissions— account  by,  13  Cal.  427;  18  Cal.  634:  34 
Gal.  180:  60  Cal.  438:  acquiescence,  by,  see  note  to  subd.  3,  infra;  13  Gai. 
427;  22  Cal.  232;  60  Cal.  438:  acknowledgment,  by,  22  Cal.  565:  assessment, 
by,  35  Cal.  684:  compromise,  not  by  offer  to,  sec.  2078:  counsel,  by,  6 
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Cal.  79;  22  Cal.  232:  entries  by,  sec.  1946  and  notes:  estoppels,  by.  see. 
1%2,  subd.  3  and  note :  pleadings,  in,  14  Cal.  Sti;  84  Cal.  178;  39  CaL  224; 
47  Cal.  249.  and  see  under  Affibuatiyb  Allbgatioks,  sec.  18G9n: 
publication  of  advertisement,  by,  35  Cal.  25:  relevancy,  of,  sec.  1868;  49 
Cal.  654:  third  person,  by.  sees.  1848-1853,  also  subd.  4-6  of  this  section, 
and  notes  to  same,  tVra.'  testimony,  by,  3  Cal.  396;  22  Cal.  232;  43  Cal. 
485;  45  Cal.  125:  valuo  of ,  sec.  2061,  subd.  4:  witness  testifying  to,  sec. 
1845.  Oonfessions— acquiescence,  from,  see  note  to  subd.  3  infraz 
criminal  cases.  in,50  Cal.  415:  divorce  cases,  in,  sec.  2079:  notvoluntaiy. 
Inadmissible,  49  Cal.  342.  Subd.  3,  Conduct  in  presence  of  another— 
acquiescence,  admission  or  confession  implied  from,  32  CaL  100;  49  CaL 
171:  conversation,  29  Cal.  637;  48  Cal.  236:  evidence  admissible  under 
this  head,  63  Cal.  613;  People  v.  Ah  Tute,  Jan.  23rd,  1880.  4  Pac.  C.  L. 
J.  494:  presence  of  accused,  declarations  must  be  made  in,  63  Cal.  616. 
Subd.  4,  Decedent's  declarations^  etc.— as  to  relatives,  compare*  sec. 
1852 :  against  interest,  as  to  realty,  compare,  sec.  1853 ;  49  Cal.  294:  dyinir 
declarations,  in  crlminalcases,  10  Cal.  32;  17  Cal.  76,166: 18  Cal.  166:21  CaL 
368 ;  24  Cal.  17, 640 ;  85  Cal.  49 ;  43  Cal.  29 ;  44  Cal.  435 ;  49  Cal.  652 ;  51  Cal.  697. 
Subd.  5,  Partner— act  or  declaration  of,  partnership  books,  49  Cal.  105: 
Butler  V.  Beach,  May  26th,  1880, 6  Pac.  C.  L.  J.  445:  during  existence  of 
partnership,  only,  23  Cal.  101 :  after  proof  of  partnership.  3  Cal.  96;  6  Cal. 
455;  8  Cal.  579;  44  Cal.  582.  Agent— act  or  declaration  of,  after  proof  of 
the  agency,  14  Cal.  35;  23  Cal.  152;  30  Cal.  253;  40  Cal.  396.  and  see  63  Cal. 
425:  within  scope  of  agency,  1  Cal.  221:  23  Cal.  468:  during  existence  of 
agency,  36  Cal.  571:  forming  part  of  the  res  gestae,  sec.  1850,  and  see 
note  to  subd.  7,  infra;  1  Cal.  221, 459;  9  Cal.  251;  14  Cal.  35:  application 
to  corporation  officers,  43  Cal.  175:  45  Cal.  637;  46  Cal.  248.  Joint  in- 
terest—requisite,  2  Cal.  145:  of  defendant  not  served,  as  against  other 
defendants,  Insumcient,  53  Cal.  659:  particular  relation,  generally,  sec. 
1848.  Subd.  6,  Ooconspirators— act  or  declaration  as  to,  39  Cal.  75;  47 
Cal.  388;  49  Cal.  166, 171, 643.  Subd.  7,  Ees  gestas— sec.  1850n.  Subd.  8, 
Former  testimony  of  decedent,  etc.— 15  CaL  275;  16  Cal.  423;  4i  Cal. 
269;  47  Cal.  388:  out  of  Jurisdiction,  does  not  apply  to  witness  out  of 
county,  61  Cal.  682.  Subd.  9,  Experts— degree  of  skill  requisite,  6  Cal. 
67;  0  CaL  56:  31  Cal.  115;  47  Cal.  388;  60  Cal.  462;  Estate  of  Toomes, 
AprU  7tli,  1860. 6  Pac.  C.  L.  J.  286 :  handwriting,  as  to,  47  CaL  294, 343, 388; 
00  Cal.  462:  technical  matters,  in,  sec.  1861;  6  CaL  108:  testimony  of, 
when  and  how  far  receivable,  10  CaL  841 ;  17  CaL  416: 40  Cal.  405;  53  Cal. 
t2;  Estate  of  Toomes,  April  7th,  1880,5  Pac.  C.  L.  J.  286:  on  question  of 
sanity,  see  subd.  10  and  note,  infra.  Subd.  10.  Sanity— opinion  of  wit* 
nesson,  43  Cal.  33;  Estate  of  Toomes,  April  7tn,  1880, 5  Pac.  C.  L.  J. 286. 
Subd.  11,  Oommon  reputation— public  or  general  interest,  2  CaL  46: 
not  to  prove  partnership,  3  CaL  98;  6  Cal.  455:  pedigree,  declaration  of 
decedent,  etc., sec.  1852:  boundary,  2  Cal.  45;  25  Cal.  654.  Subd.  12, 
Usage— character  of  contract,  explaining,  17  CaL  695;  50  Cal.  438:  of 
trade,  4  Cal.  204;  48  Cal.  634 :  mining  customs,  etc.,  sec.  748  and  note;  34 
Cal.  &A,  Subd.  13,  Ooznmon  reputation— pedigree,  etc.,  see  note  to 
subd.  11|  tuprts,  Subd.  14,  Contents  of  writing— where  oral  evidenoe 
admissible, see  sees.  1855, 1856  and  notes.  Subd.  16,  Indirect  evidence 
—generally .  sees.  1957-1963:  inference,  sees.  1958,1960:  presumptions, 
sees.  1959,1961, 1963, 1963:  instances  of  inferenUai  evidence,  4  Cal.  262; 
38  Cal.  67;  46  CaL  392;  Fishbeck  v.  Phcenix  Ins.  Co.  March  24th,  1880, 6 
Pac.  C.  L.  J.  212:  presumptive  evidence  of  ownership,  52  CaL  6il. 
Subd.  16,  Oredibilify  of  witness— see  sees.  1847,  1868:  assailing  for 
hostUity,  62  CaL  380. 

EVIDENOB  ADMISSIBLE  IN  FABTIOULAR  OASES. 

Account- 13  Cal.  437;  50  Cal.  106.  Amended  complaint— 51  CaL  222. 
Answer— 13  CaL  67, 168;  16  Cal.  173.  Contract— conditions,  perforpi- 
ance  of,  Williams  v.  Hartford  Fire  Ins.  Co.,  March  29th.  1880,  5  Pao.  0. 


-IJCai.jK;  K  Cal.  B._  Oorporaaon-M  CsL 


(Sl.T.SK.  NaM-40 Csl.  leS.  Hatlce-cooatnictlTe.iiCal.24l.  Sott- 
lce«-«ctlon  for.  5*  Cal.  SM;  M  Cal.  iWS;  42  Cal.  485;  U  Cal.  SMj  46  CbL 
«;UCaLm.   3^*aitt-UCal.!33.    Trsipsm-4eCsL 640. 


TITLE  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  §  1876. 

II.  Witnesses,  §§  1878-1884.  . 

in.  Writings,  §f  1887-1951. 

IV.  Material  objects  presented  to  tbe  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

Vn.  Conclusive  and  unanswerable  evidence,  §  1978. 

[686] 
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CHAPTER  I. 
KNO'WliEDGE  OF  THE  COX7RT. 

S  1875.  Certain  facts  of  general  notoriety  assumed  to  be  true.   Sped, 
ficatlon  of  such  facts. 

§  1875.  Courts  take  jadicial  notice  of  the  following 
facts : 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  alllegal  expressions; 

2.  Whatever  is  estaolished  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  State  and  of  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

G.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
tlie  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ai>- 
propriate  books  or  documents  of  reference. 

JUDICIAL  NOTICE. 

SuM.  1,  Meaning  of  English  words  and  phrases,  eto.— 41  Gal.  477; 
49  Cal.  698;  61  Cal.  429.  Subd.  2,  Established  by  law-whatever  la. 
Statutes,  30  Cal.  253:  District  Courts,  before  amdts.  1880, 17  CaL  371 ;  87 
Cal.  241 :  42  Cal.  400 ;  48  Cal.  178.  Subd.  3,  Official  acta  of  governmental 
departments— Congressional,  27  Cal.  167:  of  State  Legislature,  43  CaL 
660;  52  Cal.  171:  judicial  department,  before  Code,  31  Cal.  229:  pri- 
vate acts,  before  Code,  32  Cal.  447 :  removal  of  county  seat,  47  CaL  488. 
Subd.  4,  Seals— patent,  14  Cal.  467.  Subd.  6,  Chief  governmental  offi- 
cers—incumbency, signatures,  seals:  before  Code,  15  Cal. 53;  32  Cal.  106. 
Subd.  8,  Laws  of^nature,  etc.— eeo^otiphlcal  divisions,  1  CaL  9;  5  CaL 
140 J  39  Cal.  40:  streets  of  city,  Whiting  v.  Quackenbusb,  Marcb  13tli. 
,  5  Pac.  C.  L.  J.  153.   Books  and  dooaments— as  aid  see  sec.  1936. 
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CHAPTER  n. 

WITNESSES. 

S  1878.  Witnesses  defined. 

§  1879.  All  persons  capable  of  perceptions  and  communication  may  be 

§  1880.  Persons  Who  cannot  testify. 

!i  1881.  Persons  in  certain  relations  to  parties  prohibited. 

tj  1882.  TVUen  privileged  persons  must  testify. 

§  18^3.  Judge  or  a  Juror  may  be  witness. 

i  1884.  Wben  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  any  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  athdavit. 

Compare— sec.  2002. 

Oral  examination— sec.  1846:  general  roles  of,  sec  2042  el  $eq. 

Deposition— sees.  2019-2038. 

Affidavit— sees.  2009-2016. 

§  1879.  All  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  organs 
of  sense,  can  perceive,  and^  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  o.ther  persons  who  have  an  interest  in 
tlie  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who. have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Competency  of  witnesses— no  exclusion  for  religious  belief,  17  GaL 
612:  nor  for  nationality  or  color,  45  GaL  57:  attorney  as  witness,  49  Cal. 
382. 

Persons  incompetent— to  be  ^ritnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respectmg 
which  they  are  examined,  or  of  relating  them  truly;  | 

3.  Parties  or  assignors  of  parties  to  an  action  Ci  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  person.  [In  effect  April  16th, 
1880.] 

SuBDrv^isiON  2.   Ohildren— 10  Cal.  66. 

SUBDrvisioK  3.  Parties  to  action  against  ezecntor,  etc.— claim, 
for  ''amlly  allowance,  inapplicable  to,  52  Cal.  568:  applies  to  nominal 
ti.r  -^s,  50  Cal.  420:  party  may  testify  in  behalf  of  estate,  51  Cal.  618;  62 
i'  '■'.■  (i :  depositions,  when  not  admissible,  51  Cal.  101 :  assignors  of  par- 
• '  s.  j Deluded  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
added  by  amdt.  1880. 

§  1881.  There  are  particular  relations  in  which  it  is  tlie 
policy  of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore^  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  -Lis 
wife,  without  her  consent;. nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  ov  one  against 
the  other,  nor  to  a  criminal  action  or  prr  seeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  I'im  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

.  SuBDrvisioN  1.  Husband— when  may  be  witness  against  wife,  53 
Cal.  425. 

Subdivision  2.  Attorney— privileged  communications,  5  Cal.  450; 
40  Cal.  284:  not  privileged,  23  CaL  331;  29  Cal.  48;  36  Gal.  489:  strict  con- 
struction. 36  Cal.  489. 

Subdivision  3.  Confession  to  priest— privileged  provision  inap- 
plicable, Estate  of  Toomes,  April  7th,  1880, 5  Fac.  C.  L.  J.  286. 

Code  Civ.  Pboo.— ^o. 


' 
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S  1882  of  the  Code  of  Civil  Procedure  of  the  State  of 
Calif omia  is  hereby  repealed.  [In  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  witness  by  either  party;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  ^udge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  anotlier 
judge  or  jury. 

Justice— 2  Col.  960. 

Juror— 48  CaL  90. 

§  1884.  When  a  witness  does  not  understand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  proj>er 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpcsna.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter— 6hort>hand  notes  of  testimony,  taken  throngh,  People  •■* 
Loe  Fat,  April  Sth,  1880, 5  Pac.  G.  L.  J.  282. 

Subpeena— see.  1985  et  seq. 

Contempt— sees.  1209, 1219. 


CHAPTER  in. 
■WRITINGS. 

N  OBintRAL. 


S  ISST.  Writlllgs,  mib 
I  1888.  Public  wrftlm 


Uig9  deaaed. 

'    §  1867.  Writings  are  of  two  kinds: 

1.  Public;  and, 

2,  Private. 

?18SS.  Public  writings  ars: 
Tbe  written  acts  or  records  of  tlie  acts  of  the  aovet- 
eign  authority,  of  ofScial  bodies  and  tribunals,  and  of  pub- 
lic otUcers,  legislative,  juclicial,  and  executive,  whetber 
of  tLis  State,  of  tha  United  States,  of  a  sister  State,  or  of 
a  foreign  country: 
2.  Public  records,  kept  in  this  State,  of  private  writings. 
".  Oertiflod  copy  b 
KCal.  171. 


10  cm.  211 


'.  All  Other  writings  a»  private. 


lis  of  oUiet  ofBclsl  w 


§  1892.  Every  citizen  has  a  ri^ht  to  inspect  and  take  » 

copy  of  any  public  writing  of  "■■"  ='"•" •■  —  "•■' 

wise  expcessiy  ptoTided  by  st 


ciOW. 


C§  1893.  Evecy  public  officer  h^vini;  tbe  custody  of  a 
ublic  writing,  whlcli  a,  citizen  has  a.  rigbt  to  inspect,  is 
ound  to  give  him,  on  demand,  acertilied  copy  ot  It,  on 
payment  of  tbe  legal  fees  tbereFor,  and  sucli  copy  is  ad- 
missible as  evidence  in  like  cases  and  with  like  effect  as 
tbu  original  writing.    [In  effect  July  1st.  1874.] 

S  1894.  Public  writings  are  divided  Into  four  ohisses  r 

2.  Judicial  records; 

3.  Other ofBcial  documents; 

4.  Public  records,  kept  in  this  Stnte,  of  private  writings, 
§  1895.  Laws,  whether  organic  or  ordinary,  are  either 

written  o: •" — 


%  1897.  Tbe  organic  law  is  tbe  constitution  of  (^vern- 
ment,  and  is  altogetlier  written.  Other  written  laws  are 
(Ieuominate<l  statutes.  The  written  law  of  this  Stats  is 
therefore  contained  in  its  Constitution  and  statutes,  and 
in  tbe  Constitution  and  statutes  of  tbe  United  States. 

§  189a  Statutes  are  public  or  private.  A  private 
ntatiita  is  one  which  concerns  only  certain  designated  in- 
dividuals, and  affects  only  their  private  rights.    All  other 
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statutes  are  public,  in  whicli  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  tbe  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au- 
thority of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  1876:  authority  of ; 
sec.  1963,  subd.  35, 36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  «r  other  public 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 
public  seal  of  the  State  or  country,  is  admissible  as  evi- 
dence of  such  law  or  writing.     [In  effect  July  1st,  1874.] 

Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900n. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 
Recitals— In  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial-officer,  in  an  action  or  special  proceeding. 

Judicial  records— judgment  roll,  sec.  670:  papers  in  insolvency,  18 
Cal.  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer- 
tified copies  admissible,  52  Cal.  171. 
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§  1905.  A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
Bister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Judicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  subd.  3 : 
appointment  of  executor,  etc.,  sec.  1429:  Judgment  roll,  when  needs 
no  exempUcation,  47  Cal.  21. 

Judicial  record  of  a  sister  State— 17.  S.  Const,  art.  4,  sec.  1;  1  CaL 
428;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lauds,  18  Cal.  410. 

Certificate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  sach  foreign  country.  [In  effect  July 
1st,  1874.] 

Foreign  judgment— 39  CaL  646. 

Certificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof — 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 


state,  or  of  the  United  States,  liaving  juriadictioa  to  pro- 
nouDce  the  judgmeDt  or  order,  is  as  folionrs: 

1.  In  case  ol  a  judf^eut  or  order  ajcaiust  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  tlie  admin- 
istration of  the  estate  of  a  decedent,  or  in  respect  to  the 
personal,  political,  ur  legal  condition  or  rulationof  a  par- 
ticular person,  the  judgment  or  order  is  conclusive  upon 
the  title  tothe  thing,  tliu  IT  ill,  or  administration,  ortha  con- 
dition or  relation  of  tlio  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  anjudged,  conclusive  between  rlie 
parties  and  their  successors  in  interest  by  title  subsequent 
to  tlie  commencement  of  tbe  action  or  special  proceediu^. 
litigatiDg  for  tbe  same  tblne  under  tbe  same  title  and  iu 


ESTC^PEL  BY  BSOOBS. 

Judgment— or  otder:  Finality,  dqflned,  33  GsL  171:  required,  U 
Cnl.tW:  37  Cal.  236:  wbere  action  dismissed,?!  Cal.  IH;  where  appeal 
(alien,  13  Cal.  034:  ifbBtuotru  <>diufri:iia.4ICal.  U39,  EtuppiX,  Ren- 
eiaUv,3lcal.ll3;  UCul-lTSi  aSCai.UI;  37  CaL:3S:al  CsL%S:  lanet 
be  pleaded  or  proien.eec.  1963,  euOd.aiSS  Cal.3H;  il  Cal.  Tai  30  Cal. 
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erally,23  Cal.  373;  30  Cal.  309;  36  Gal.  231:  issaes  tried,  limit  estoppel, 36 
Cal.  28;  38  Cal.  647;  merits  not  passea  on.  25  Cal.  272;  43  Cal.  5i^:  45  Cal. 
138:  misjoinder,  where,  27  Cal.  287:  motion  to  set  aside  judgment, 
wbeu  no  bar,  45  Cal.  617 :  questions  involved,  determine  estoppel,  43 
Cal.  311 :  recital  in  Judgment,  44  Cal.  623:  same  cause  of  action,  42  Cal. 
372 :  Ladd  v.  Durkln,  Marcli  18tli,  1880, 5  Pac.  C.  L.  J.  186 ;  De  La  Guerra 
V.  Kewball,  May  Idth,  1880, 5  Pac.  C.  L.  J.  413:  serious  offense,  effect  of 
conviction  of,  10  Cal.  391:  stipulation,  where,  43  Cal.  485;  45  Cal.  405: 
tenant,  Judgment  against,  when  landlord  not  barred  by,  Altschul  v. 
Doyle,  etc.,  March  l7th,  1880, 5  Pac.  C.  L.  J.  136:  verdict,  estoppel  by,  5 
Cal.  81 ;  7  Cal.  252;  15  Cal.  145, 182, 425;  20  Cal.  448. 486 :  41  Cal.  221 ;  44  Cal. 
294.  Parties  and  priyies— sec.  1910:  alone  estopped,  9  Cal.  130;  14  Cal. 
307:  23  Cal.  354:  30  Cal.  229;  40  Cal.  249:  application  to  particular  oases, 
12  Cal.  140;  24  Cal.  603;  34  Cal.  63;  39  Cal.  234;  44  Cal.  46;  45  Cal.  439;  48 
Cal.  38G;  40  Cal.  213. 243;  50  Cal.  172,  ftW;  51  Cal,  478;  Altschul  v.  Doyle, 
etc..  March  17th,  1880,5  Pac.  C.  L.  J.  136.  Estoppels  in  varions  cases- 
counter-claim  barred  by  not  pleading,  sec.  439:  fictitious  name,  where 
used,  b'd  Cal.  205,585 :  partition,  conclusiveness  of  judgment  in,  sec.  766: 
53  Cal.  363 :  Probate  Court  decree.  Bee  Judoment,  note  supra,  and  Noe 
r.  Spllvalo,  Feb.  2(ith,  1830;  Reynolds  v.  Brumagim,  March  4th,  1880, 5 
Pac.  C.  L.  J.  115:  sureties,  sec.  1912. 

§  1909.  Other  judicial  orders  of  a  court  or  jud|;e  of 
this  State,  or  of  the  United  States,  create  a  disputable 

E resumption,  according  to  the  matter  directly  determined, 
etween  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity. 
Disputable  presumptions— see  sec.  1963  and  notes. 
Parties  and  privies— see  sec.  1908,  subd.  2n,  sec.  1910. 

§  3.920.  The  parties  are  deemed  to  be  the  same  when 
those  between  whom  tho  evidence  is  offered  were  on  op- 
X)osite  sides  in  tlie  former  case,  and  a  judgment  or  other 
determination  could  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both 
or  either. 

Other  parties— 49  CaL  213. 

§  1911.  That  only  is  deemed  to  have  been  adjudged  in 
a  former  judgment  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  whicli  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 

See  matter  directly  adjudged— note  to  sec.  1908,  subd.  2. 

§  1912.  Whenever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

Suit  by  surety  against  principal— 16  CaL  69. 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  publication  of  summons, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  judgment  of  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  aeainst  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest -by  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  iufant, 
31  Cal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  CaL  54, 443; 
8  Cal.  562;  27  Cal.  300;  30  Cal.  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  suDject  of  the  judg- 
ment. 

Jmisdiction— general! V,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  nctitious  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows : 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 
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ments  printed  by  the  order  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certitiea  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereoi,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  ofiicer  having  the  legal  custody  of  the  orig- 
inal ; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL   DOCUMENTS. 

SuBDrvisiON  5.   Municipal  corporation— 48  Cal.  143. 

SUBDIVISION  6.  Oertified  copy—of  documents  in  this  State:  al 
calde  grants,  21  Cal.  202:  certificate,  sec.  1923:  street  assessments,  cer* 
tiflcate  to  record,  44  Cal.  213 :  swamp  land  papers.  52  Cal.  171. 

SUBDIVISION  7.  Documents  in  another  State  — scope  of  term 
"  sister  State,"  sec.  1924:  in  land  department  of  United  States.  14  CaL 
544 ;  18  Cal.  416 ;  19  Cal.  87 ;  40  Cal.  358. 


509  WBirmas.  §§  1919-23 

§  1919.  A  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Pablic  record  of  a  private  writing -- certified  copy  of:  alcalde 
grants,  31  Cal.  500:  deed,  49  Cal.212:  expedlente  of  Mexican  grant,  51 
Cal.  590:  patent,  50  Gal.  346:  power  of  attorney,  51  Cal.  198: -railroads, 
articles  of  consolidation.  50  Cal.  348. 

§  1920.  Entries  in  public  or  other  ofiGlcial  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein.  [In  effect  July  1st, 
1874.] 

Official  documents— proof  of,  sec.  1918. 

Entries  in  performance  of  public  duty— 6  Cal.  674;  31  Cal.  140, 500; 
35  Cal.  521 :  by  officer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tificate of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  jiroceedings,  and  jurisdiction  may  also 
be  provea  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  "Whenever  a  copy  of  a  writing  la  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 
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§  1924.  The  provisions  of  the  preceding  sections  of  this 
article  applicable  to  the  public  writings  of  a  sister  State, 
are  equally  applicable  to  the  public  writings  of  the  United 
States  or  a  Territory  of  the  United  States.    [In  effect  July 

Ist,  1874.] 

» 

§  1925.  A  ceitificate  of  purchase  or  of  location  of  any 
lands  in  this  State,  issued  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein ;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  tiling  a  pre-emption  claim  on  which  the 
certificate  may  have  been  issued,  the  land  was  in  the  ad- 
verse possession  of  the  adverse  party,  or  those  under 
whom  he  claims,  or  that  tbe  adverse  party  is  holding  the 
land  for  mining  purposes. 

Certificate  of  purchase -adverse  possession,  defendant  claiming,  51 
Cal.  412:  annulment  of,  60  Cal.  84;  61  Cal.  128:  eflfect  of,  51  Cal.  41;  52 
Cal.  521:  evidence  against,  50  Cal.  211:  evidence  as,  48  Cal.  26:  insufB- 
cient  proof  of  title,  when,  51  Cal.  534 :  ludirment  on,  when  no  bar,  51  Cal. 
505:  mortgagee,  where  Junior,  63  Cal.  G49:  premature,  Pollard  ».  Put- 
nam, April  23rd,  18i;0, 5  Pac.  C.  L.  J.  423:  pHma  facie  title  by,  50  Cal. 
195;  52  Cal.  244:  proof  of  existence,  and  of  preliminary  steps,  60  Cal. 
169:  requisites,  51  Cal.  128:  scope  of,  52  Cal.  521:  suspension  of,  47CaL 
461;  52  Cal.  521. 

§  1926.  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  facie  evidence  oi 
the  facts  stated  in  such  entry.     [In  effect  July  Ist,  1874.] 

Board— of  commissioners,  report  as  evidence,  49  Cal.  229. 

ARTICLE  ni. 

PRIVATB  WBITIWGS.  ' 

S  1929.  Private  writings  classified. 

§  1930.  Seal  defined. 

S  1031.  Manner  of  making  it. 

§  1932.  Effect  of  a  seal. 

§  1933.  Execution  of  an  instrument  defined. 

§  1034.  Compromise  of  a  debt  without  seal  good. 

§  1933.  Subscribing  witness  defined. 

§  193().  Books,  maps,  etc.,  how  far  evidence. 

§  1937.  Original  writing  to  be  produced  or  accounted  for. 

§  1938.  Whcninpossessionof  adverse  party,  notice  to  be  given. 

§  1939.  Writings  called  for  and  inspected  may  be  withheld. 

§  1940.  Where  there  is  a  subscribing  witness,  the  proof. 

§  1941.  Other  witnesses  may  also  testify. 

§  1942.  When  evidence  of  execution  not  necessary. 

I  1943.  Evidence  of  handwriting. 

I  1944.  Allowed  by  comparison. 

I  1945.  Same. 

%  1946.  Entries  of  decedent's  evidence  in  specified  cases. 
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S  1M7.  Copies  of  entries  also  allowed. 
S  19^.  Private  writings  acknowledged  and  certified 
%  19«tf.  County  clerks  to  keep  private  papers  deposit'  O 
S  1950.  Public  records  not  to  be  carried  about. 

§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

No  distinction-between  sealed  and  unsealed  writings,  sec.  1932. 

§  1930.  A  seal  is  a  particular  sign,  mado  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument. 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  If  31. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im< 
pression  made  by  a  public  officer  with  an  instrument  pro- 
vided by  law,  to  attest  the  execution  of  an  official  or  pub« 
lie  document,  upon  the  paper,  or  upon  a%y  substance  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.] 

Scope  of  word  "seal"— sec.  14. 

Impression  of  seal— Civil  Code,  sec.  1628;  5  Cal.  220, 315. 

Seal  of  corporation— 23  Cal.  156;  52  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefor^  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.  [In  effect  July  1st, 
1874.] 

Oorresponding  provision— see  Civil  Code,  se«;.  1629. 

Before  distinction  aboUshed— 13  CaL  220,  610;  15  Cal.  363:  16  CaL 
165:  impeaching  consideration  of  sealed  instrument,  6  Cal.  134, 664;  II 
Cal.  461 ;  12  Cal.  286 ;  13  Cal.  3G ;  14  Cal.  19.      . 

Agreement  of  composition— requires  no  se2>l,  sec.  1934. 

Under  Mexican  s>8tem— no  distinction,  sec  14n. 

§  1933.  The  execution  of  an  inst  ament  is  the  sub- 
scribing and  delivering  it,  with  or  wit  tout  affixing  a  seal. 

'Execution  of  instrument— subscribing,  28  ial.  157;  29  Cal.  352;  4f 
Cal.  192:  51  Cal.  404,473:  delivering,  5  Cal.  319:  13  Cal.  502;  51  Cal.  573: 
effect  or  seal,  before  distinction  abolisbed,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  fox 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 

CoDB  Civ.  Psoc. 


•  ] 
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§  1935.  A  subscribing  witness  is  ono  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  request  of 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 
published  .maps  or  charts,  when  made  by  persons  indif- 
ferent between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.  [In  effect  July 
1st,  1874.J 

Books— as  aid  to  court,  sec.  1875:  as  evidence,  sec.  1900:  presumptions 
as  to,  sec.  1D63,  subds.  3d,  36. 

§  1937.  The  original  writing  must  be  produced  aud 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-live  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  pioof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  auther  y  d  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  aud  fifty-five. 

Evidence  of  contents  of  instrument— lost  deed,  49  CaL  283:  proof 
before,  3  Cal.  427 ;  49  Cal.  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to  produce  it. 
if  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But* the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held bythe  adverse  party.  ^ 

Docoment  in  possession— of  opponent,  sec.  1855,  subd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  proved  either: 

1.  By  any  one  wbo  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genjiineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness.     [In  effect  July  1st,  1874.] 
Proof  of  execution  of  writing— by  admission,  sec.  1942. 
SUBBivisioir  2.   Proof  of  handwriting— sees.  1943. 
Subdivision  3.   Subscribing  witness— sec.  1935;  3  Cal.  427;  12  Cal. 

806, 426;  14  Cal.  18;  26  Cal.  393;  27  Cal.'^S:  other  evidence  of  execution, 
when  admissible,  sec.  1941:  on  contest  of  will,  sec.  1315. 
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§  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  lie  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oomparison  of  handwriting— 47  Cal.  294:  experts,  50  Cal.  462. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 

Earty  a^inst  whom  the  evidence  is  offered,  or  proved  to 
e  genuine  to  the  satisfaction  of  the  judge.    [I^n  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upou  us 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Fresnmption— that  ancient  writing  is  genuine,  sec.  1963,  snbd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi* 
tion  to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordiuary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.  J 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  In  favor  of  party 
making  them,  2  Gal.  172:  7  Cal.  186:  14  Cal.  573;  17  Cal.  58,  466:  of  al- 
leged partnership,  23  Cal.  511:  49  Gal.  105:  where  alteration,  sec.  1982: 
17  Cal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 
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near  the  time  of  the  transactioii,  all  the  entries  are 
equally  regarded  as  originals. 
Entry  copied— from  slate,  14  Cal.  573. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  sucli 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  Ist,  1874.] 

Conveyance  of  real  property— as  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  propertjr, 
or  any  other  record,  a  transcript  of  which  is  admissible  m 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  and  certified,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  original,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible,  25  Gal.  129;  27 
Cal.  50, 238;  38  Cal.  216, 449. 


^ 


605  INJ^ISECT  EVIDENCE,   ^TC.  §§  1954-60 


CHAPTER  IV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRITINa-S. 

$  1954.  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  tlie  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 
Material  objects— blood-epots  provable  by  witnesses,  49  Cal.  485. 

CHAPTER  V. 

INDIRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

S  1957.  Indirect  evidence  classified. 

I  1958.  Inference  defined. 

S  1959.  Presumption  defined. 

S  1960.  When  an  Inference  arises. 

I  1961.  Fresumptionsmay  be  controverted,  when. 

I  1962.  Specification  of  conclusive  presumptions. 

I  1963.  All  otlier  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  f ounded— 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 


§  1961.  A.  presumption  (unless  declared  by  law  to  be 

concluBive)  may  be  eontroTerted  by  other  evidence,  direct 
ot  indirect;  but  unless  so  controTcrted,  tbe  jury  are  bound 
faj  find  according  to  tbe  presiuoption. 

§  1962.  The  following  presumplions,  and  no  otbers,  are 
deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  from  tbe  delilKTate 
commission  of  an  unlawful  act,  for  the  purpose  of  injur- 

2.  Tlie  truth  of  tbe  facts  recited,  from  the  recital  in  a 
written  iostrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title;  but  this  rule 
does  not  apply  to  tbe  recital  of  a  considerntlon. 

3.  Wlienever  a  party  has,  by  his  own  declaration,  act, 
ot  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  tbiuz  true,  and  to  act  upon  such  be- 
lief, be  cannot,  \a  any  lit igation  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  tbe  title  of  bisland- 
■     ■    if  the  commencement  of  therelation. 


5.  Tlie  Issue  of  a  wife  cohabiting  ivith  lier  husband, 
wlio  is  hot  impotent,  is  indisputably  presumed  to  be 
legitimate. 

i>.  TIio  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive;  but  such  judgment  or  order 
must  he  alleged  In  the  pleadings,  if  there  be  an  opportu- 
nity to  do  so;  if  there  be  no  such  opportunity,  the  Judg- 
ment or  order  may  be  used  as  evidence. 

V.  Any  other  presumption  which,  by  statute,  is  ex- 
pressly made  conclasive. 

BSTOPPEL. 

SiTBnmsTOit  I.   UaUciDiu  iDtsnt— Id  libel,  47  C>1.  tS!, 


itreef  nontract  In,  si  CaL  !70:  lax  deeds  la.  93  Cal.  211:  Uulced 
ipatenLUCal.WJ:  13  Cal.aWi  l6Ca1.a39,Kl;  17 Cal. !M, JM:  M 
W,41j;  'iiCaLlll,4ilI);  ZtOLlIl;  U  Cil.MH;  49  CB1.3U;  19  Ciil. 


SDBDineiON  4.   Tenant's  dsnial  of  landlord' 
.^.,  ..„.  „-...  ,-.  ......  sM,Ml;uCal.  ■"■    •■'■ 

51a;  «  cm.  41 


Ml;  u'cal.'sW;  iTcat.'m;  lioilT^;  1» 

c.,.,,„,..„w=  -"'"tCBl.Ml  aeCal.MT;  3TCal.l89;  «Cftl.2fl2i  44 
Cat.  4S9,  471;  4»  Gat.9»i  pro^ol  relaUon.30 


9.  LtglUmaor  of  iiBus— compi;re  see.  1M3,  mbd.  31. 
SuBDiyisioR  e.  Jadgment  oi  order—nti 

«  "-    "-■  "ni.  ,^#.  ^  ^^11.  -4q.  ^1.  i^-   ,1   ,^ju. 
ilO,  WJi  44  cm.  lue;  K  cat.  128,499, 

SDDDmsioir  ;.  Othei  eslopp«t*— alcalde  grant,  ai  to,  I  Col.  Wi: 
eonclu&lve  evidence,  oenerally.  see.  1^8;  45  Cal. 044:  Infants,  none 
aaalnst.2aCal.l93:  uotlce In  probate  niattcn.  iieFs.  1378,  ItOS:  probata 
ol  wilt,  sec.  13331  BDrrer,  Bovemmentnl.  nIienbv,11ICa],473. 

§  1963.  All  other  pcesuiuiitions  are.  satisfactory,  if  un- 
coDtradicted.  Tliey  are  dcnomiDated  disputable  pre- 
Bumptiona,  and  may  be  contcoTerted  by  other  evidence. 
The  following  ore  of  tliat  itiad: 

1.  Tliat  a  person  Is  innocent  of  crime  or  wrong. 

2,  Tliat  an  unlawful  act  was  done  with  an  unlawful  iu- 
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4.  That  a  person  takes  ordinary  care  of  bis  own  con- 
cerns 

5.  That  evidence  willfully- suppressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
beins  produced. 

7.  Tuat  money  paid  by  one  to  another  was  due  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

\).  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  m  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.'  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  ThJEit  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

'  25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  actiug  as  copartners  have  entered  into 
contract  of  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34?  That  a  document  or  writing  more  than  thirty  years, 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  him,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
wlio  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First.— 'If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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Seccnd.— It  both  were  above  the  age  of  sixty,  tie  younger 
is  presumed  to  have  Biirvived. 

Third. — If  one  be  under  Hfteen  and  tbe  otber  above 
siitf ,  tlie  former  is  presuined  to  liave  survived. 

Fourth. — If  both  be  over  fifteen  and  under  Bizty,  and 
tbe  sexes  be  different,  the  male  is  presumed  to  liai'a  sur- 
vived.   If  tbe  sexes  be  tbe  same,  then  the  older. 

Fifth.— It  one  be  under  ftfVeen  or  over  sixty,  and  tbe 
other  between  those  ages,  tbe  latter  is  presumed  to  have 
survived. 

FMBoraptloas— nben  nlMd,  21  (M.  iX:  at  knawledfe  nt  tlia  law, 
MCAL337:  rebiittliiff,S2Cai.6S0:  wbera  two  equally  leuonoble,  A  GoL 


at  wrong,  eviaaace  raqolraa 


Bdbdivibioh  8.    ThingdeUverodjBtii.— (leeil,49Ca1.3Ii 


SUBDIVISTO:*  U 

iCuLm-.eCal.ia-,  UCaLSK;  »Cal.  Ii 

Ermni VISIONS  ISaod  IG.    Rernlar  psiformaaoe  of  oSoial  and 
iodiclal  dotf-1  Cal.  3KI:  J  Cal.  !1, 193;  »Cal.  13;  6  Cal.  81 ;  BCal.  sst;  16 


Cal.  239,4211:  DDutbertys.HarrUon.UorcbaiJi.  1880,5 
La  Soc.  Frauealse,  etc.  r.  Beard,  Much  9Ut,  1881),  9  Pv 
SimDiviaiOK  18.  Joiisdiotion— ue.  !)n. 


.   ...    Oidiaary  conris  of  bnslneBS  foUowsd^nc. 

section,  aod  Civil 'ctKle!  sees.  1«H,181J;  9CaJ.2»7; 

IOCal.lBI;31Cal.l3S. 
GOBDiviBion  i}.    Writjng  tmlr  dated-deed,  47  Cal.  l;l. 

SCBDIVTBIOIT  29.     IdODtitr— 1  Col.  43Si  IBCSl.tMi  HifM,  iS;  IS  CtL 

SuBcrviBioii  28.  Death  of  penan— not  heard  from  la  seven  jtait. 
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SUBDlYiedOir  29.  Oopartnen— 29  Cal.  257;  49  CaL  344. 

SXTBDIVISION  30.  Marriage— Civil  Code«  sees.  68-78;  10  CaL  537;  28 
Cal.  132;  47  Cal.  621;  52  Cal.  568. 
SuBDivisioir  31.  LegitimacF— 13  Cal.  101. 
SUBDivisioir  33.   Law  obeyed— 51  Cal.  210, 
Subdivision  36.   Foreign  laws -21  Cal.  226^  32  Cal.  60. 
SuBDivisioir  39.   Consideration  of  contract— see  subd.  21,  note. 

PRESUMPTIONS  IN  VARIOUS  OASES. 

Adnltery-41  Cal.  107.  Ancient  writing— when  deemed  genuine, 
sec.  1963,  subd.  34.  Authenticity  of  book— when  presumed,  sec.  1963, 
subd.  35.  Barial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Oheck— 45  Cal.  419.  Ooflimanity  property— 12  Cal.  251.  Oonclusive 
presumptions— sec.  1962  and  notes.  Continuance— of  existing  thing, 
sec.  1963,  subd.  32.  Contract— consideration  for,  sec.  19H3,  subd.  39. 
Conveyance  of  executor,  etc.— sec.  1601.  Date— of  writing,  correct, 
sec.  1963,  subd.  23  and  note :  of  indorsement,  see  that  head.  Disput- 
able presumptions— sec.  1963,  and  note  tupra.  Entire  issue,  etc.— 
submitted,  sec.  1963,  subd.  18.  Evidence  suppressed— would  be  ad- 
verse, sec.  1963,  subd.  5.  Execution  of— conveyance,  sec.  1963,  snbd.37. 
Fire  department  records— Political  Code,  sec.  3341.  Foreign  laws- 
embodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence- 
adverse,  sec.  li)63,  subd.  6^  Identity— of  person  from  name,  sec.  1963, 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
at  date,  sec.  1963,  subd.  22.  Innocence— sec.  1963.  subd.  1.  Jnrisdic- 
tion— presumed,  sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Legitimacy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
lar course  of  mail.  sec.  1963,  subd.  24.  Militia  fine— Political  Code,  sec. 
1935.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Cal.  74.  Negligence— 25  Cal.  467;  28  Cal.  627;  44  Cal.  83.  Notary's  prot- 
est—Political Code,  sec.  795.  Obligation  delivered  back— has  been 
paid,  sec.  1963,  subd.  0.  Ofllcer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
1963,  subds.  15|  16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordinary  consequences— intended,-  sec.  1963,  subd.  3.  Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
course  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
sumed,  sec.  1963,  subd.  12:  from  possession,  sec.  1963,  subd.  II  and  note. 
Parmership— whence  presumed,  sec.  1963,  subd.  29  and  note:  special. 
Civil  Code,  sec.  2484:  use  of  fictitious  names  in,  Civil  Code,  sees.  2466- 
2471.  Person  not  heard  firom— in  seven  years,  deemed  dead,  sec.  1963, 
subd.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  and 
note.  Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
bate Court  order— for  disclosure  of  property,  sec.  1460.  Promissory 
note,  etc.— imports  consideration,  sec.  1963,  subd.  21  and  note.  Receipt 
—later,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
evidence,  48  Cal.  635.  Record— judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  273.  Stock— sale  for  assessments.  Civil 
Code,  sec.  348.  Snrve]rs— Political  Code,  sec.  3973.  Surviving  calam- 
ity—sec. 1963,  subd.  40.  Thing  delivered— to  owner,  sec.  1963,  subd.  8 
and  note.   Unlawfiil  intent-^-sec.  1963,  subd.  2. 
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CHAPTER   VI. 
INDISPENSABLE  EVIDENCE. 

S  1967.  Indispensable  evidence,  what. 

1 19G8.  To  prove  usage,  perjury,  and  treason,  more  than  one  "witness 

required. 
S  1969.  Will  to  be  in  writing. 
S  1970.  How  revoked. 

S  1971.  Transfer  of  real  property  to  be  in  writing. 
§  1972.  Last  section  not  to  extend  to  certain  cases. 
§  1973.  Agreement  not  in  writing,  when  invalid. 
§  1974.  Representation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason .  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  wiU,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
Buch  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  1st,  1874.] 

Lost  or  destroyed  will— probate  Of,  sees.  1338-1341.         * 

§  1970.  A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  in  the  Civil  Code.  [In  effect 
July  1st,  1874.] 

Revocation  or  alteration  of  wiU— see  Civil  Code,  sec.  1292  et  seq. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto- 
authorized  by  writing.  , 
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Scope  of  section— application  restricted  by,  sec.  19^. 

Corresponding  provision— Civil  Code,  sec.  1001. 

Real  property— estate,  Interest,  etc.,  in,  compare  sec.  1973,  snM.  5: 
bill  of  sale  insufficient,  52  Cal.  191 :  mortgage  lien  can  only  be  created 
by  writing,  63  Cal.  677. 

Trast— Civil  Code,  sec.  852;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  ot  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Trusts— implied, 21  Cal.  92;  22  Cal.  575;  27  Cal.  119;  35CaL481;  36  Cal.  94. 

Part  performance— enforcing  verbal  contract  after,  1  Cal.  119, 207 ;  llT 
Cal.  150;  19  Cal.  447;  24  Cal.  142;  35  Cal.  616;  39  Cal.  109;  44  Cal.  595;  43 
Cal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 
52  Cal.  561. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  cojitents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  tlie 
Civil  Code ; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry ; 

4.  An  agreement  tor  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscjibed  by  the  party 
sought  to  be  charged. 

CODB  Civ.  Pboo.— 59. 


§§  1974-8  CONCLUSIVE  EVIDEKCK.  614 

Oorresponding  proriBion— see  Civil  Code,  sec.  1824. 

ITote  or  memorandam— lanniaffe  and  snfficiency  of,  21  Cal.  609;  S7 
CaL  250:  by  aactloneer,  sec.  1973»  subd.  4,  and  note. 

SXTBDiYisioif  1.  Agreement  not  to  be  performed  witiiin  a  year — 
cas^  within  Statute  of  Frauds.  43  Cal.  509;  46  CaL  266:  not  within  stat- 
ute, 49  Cal.  274:  parol  partnership,  part  perfoimance,47  CaL  174. 

SUBDivisioN  2.  Goaranty— corresponding  provision,  Civil  Code, 
860.2793:  exception,  Civil  Code,  sec.  2794:  executor  by,  sec.  1612:  within 
the  statute,  2  cal.  156:  9  Cal.  328;  12  Cal.  286, 642;  29  CaL  604;  53  Cal.  54: 
otherwise,  5  Cal.  285:  6  CaL  102;  7  Cal.  32;  12  CaL  311 :  18  Cal.  622;  22  CaL 
187;  27  Cal. 80;  29  Cal.  150;  33  Cal.  121;  34  Cal.  673;  38  Cal.  133;  written 
consideration  for  forbearance,  2  Cal.  460;  50  CaL  255:  of  promissory 
note,  2  Cal.  485. 

SUBDiYisioir  4.  Agreement  for  sale  of  goods,  etc.->auction  sale, 
entry  of,  see  1  CaL  415;  also,  Civil  Code,  sec.  1798.  Political  Code,  sec. 
3292 :  corresponding  provision.  Civil  Code, sec.  1739, and  see  Civil  Code, 
sec.  1740:  contract  in  writing,  when  presumed.  1  Cal.  181:  delivery,  3 
Cal.  140;  8 Cal. 614:  14Cal.384;  19 CaL 393;  22 Cal  103,539;  23CaL65,540: 

Soods  and  chattels,  growing  crops  are  not,  6  Cal.  664;  17  CaL  545:  37 
lal.  634 :  insurance  policy,  Are,  as  collateral  security,  30  CaL  87 :  mining 
stocks  bought  on  margin,  47  CaL  142. 

8UBDIVI8ION  5.  Agreement  as  to  real  property— agent's  author- 
ity, 21  Cal.  383:  80  CaL  360:  47  CaL  213:  auction  sale,  when  void,  6  Cal. 
75:  before  statute  enacted.  1  CaL  98:  corresponding  provision.  Civil 
Code,  sec.  1741 :  court,  sale  by,  not  within  statute,  9  CaL  181 :  executed 
parol  agreement  to  convey  lands,  not  within  statute,  4  Cal.  315;  39  Cal. 
639;  52  cal.  661:  growing  crops,  not  within  statute,  23  Cal.  69;  37  Cal. 
634:  lease  for  more  than  year,.2  CaL  603:  Mexican  law,  parol  contracts 
under,  1  Cal.  119;  10  CaL  17:  24  Cai.  222;  44  CaL 831 ;  45  Gal.  587:  mining 
claim,  14  Cal.  22:  20  CaL  198;  23  Cal.  178:  30  CaL  481;  51  Cal.  258:  orSi 
agreement  not  to  oppose  patent,  void,  52  CaL  624 :  part  performance, 
sec.  1972  and  note:  promise,  parol,  to  pay  for  improvements,  valid,  2 
CaL  489:  purchase  for  another,  22  Cal.  575;  85  Cal.  488:  right  of  way,  38 
Cal.  Ill:  services  in  selling  land, 37  CaL  529:  88  CaL  99;  48  Cal.  194: 
specific  performance  of  verbal  contract,  24  Cal.  171 :  trust,  violation  of, 
21  CaL  97:  85  CaL  481 :  unwritten  contract  for  sale  of  land,  void,  4  Cai. 
90:  verbu  agreement  to  reconvey  land,  48  Cal.  405;  60  Cal.  23:  void  In 
part,  if  entire  contract  invalid,  38  CaL  99:  writing  need  not  be  all«^, 
51  CaL  210.  . 

§  1974.  No  evidence  is  admissible  to  charge  a  piBrson 
upon  a  representation  as  to  the  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum  there- 
of, be  in  writing,  and  either  subscribed  by,  or  in  the  hand- 
writing of,  the  party  to  be  charged. 

CHAPTER  Vn. 

CONCLUSIVII    OR    UNANSWERABLB    EVI- 

DENCR 

S  1978.  Conclusive  or  unanswerable  evidence. 

§  1978L  No  evidence  is  by  law  made  coudnsive  or  un- 
answerable, unless  so  declared  by  this  Code. 
Estoppel— sees.  1908, 1962. 


TITLE  m. 

Of  the  Prodnction  of  Evidence* 

Chap.  I.    By  whom  to  be  produced.    §§  1981-1982. 
n.    Means  of  production.    §§  1985-1997. 
m.    Manner  of  production.    §§  2002-20£4. 

[616] 
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CHAPTER  I. 
B7   WHOM  TO   BE  PRODUCED. 

S  1981.  Evidence  to  be  produced,  by  whom, 
j  1982.  Writing  altered,  who  to  explaUi. 

§  1981.  The  party  holding  the  affirmative  of  the  issae 
must  produce  the  evidence  to  prove  it;  therefore,  the 
burden  of  proof  lies  on  the  party  who  would  be  defeated 
if  no  evidence  were  given  on  either  side. 

Borden  of  proof— see  under  Affikmativb  Allboatioks,  sec. 
1869n :  ifflrmative  matter  in  answer,  where,  8  Gal.  31 ;  15  Cal.  100 :  eject- 
ment in.  51  CaL  fiS;  insanity  of,  47  Gal.  134;  money  paid  under  duress* 
26Cal.606. 

§  1982.  The  party  producing  a  writing  as  genuine 
which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  by  another, 
without  liis  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  giveth,e  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  50  Gal.  613:  impeaching  certificate  for,  53  Cal. 
171 :  in  indictment,  50  Gal.  447:  need  of  accounting  for,  26  Gal.  85:  sum- 
ciently  explained,  34  Gal.  564. 

Printed  form— erasure  in,  32  CaL  88:  construction  of,  sec.  1862. 

CHAPTER  n. 
MEANS  OF  PRODUCTION. 

* 

!19e5.  Subpoena  for  witness  defined. 
1986.  Subpoena,  how  issued. 
1987.  Subpoena,  how  served. 
1988.  How,  if  witness  be  concealed. 
1988.  When  a  witness  is  compelled  to  attend. 

1990.  Pei*son  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  Issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 
I  1995.  If  witness  be  a  prisoner,  how  brought. 
I  1996.  On  whose  motion. 

S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a  wit- 
ness is  requirea  id  a  subpcBna.    It  is  a  writ  or  order  di- 
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rected  to  a  person  and  requiring:  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  Uim  to  brine  with  him  any  books,  docimients, 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  subpcena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certilicate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subx>oena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1987.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  oontaining 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for.  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
cour^  or  judge,  or  •  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  tbe  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 


^ 
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§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  other  officer,  out 
of  the  county  in  whicn  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

§  1990.  A  person  present  in  court,  or  before  a  judicial 
officer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Bworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  nis  complaint  or  answer  maybe  stricken  out. 

Disobedience  to  sabpcena— 46  Cal.  82. 

Refusal  to  answer— sec.  2065;  35  Gal.  89. 

Contempt— sees.  1209, 1219.  ' 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  ana 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of.  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval  atid  production  before  a  court  or  officer,  for  the 
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pnipose  of  being  orally  examined,  may  be  made  as  fol- 
lows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or 
before  a  judge  or  other  person  out  of  court.  p[n  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition. 
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CHAPTER  ni. 
MANNER  OF  PRODUCTION. 

ABT.  I.    MODB  OV  TaEINO  THB  TSSTIMOlTr  OV  WITVZ88X8. 
II.    APFIDAV1T8. 
III.    DBP08ITI0KS. 

rv.  Manner  of  Taeiko  Dbfositions  Out  of  the  Statb. 
v.  Mannbb  of  Taking  Depositions  in  thb  Statb. 
Yl.   Gbnbbal  Bulbs  of  Examination. 

ARTICLE  I. 

Mods  of  Taking  thb  Testimony  of  Witnesses. 

S  2002.  Testimony,  in  what  mode  taken. 
§  2003.  Affidavit  defined. 

S2004.  A  deposition  defined. 
2005.  Oral  examination  defined. 
2006.  Deposition,  Iiow  taken. 

§  2002.  The  testimony  of  witnesses  is  taken  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition ; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits— «ec.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions-HBecs.  2019-2021 :  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  toe  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  rules  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  que»* 
tion  and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositions— fonuerly,  in  narrative  form,  35  CoLSO. 
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ARTICLE  n. 

Affidavits.  ' 

I  2009.  Affidavits  and  deposltioiis,  how  taken. 

S  2010.  EvideDce  of  publication,  what. 

I  2011.  Where  filed. 

i  2012.  Affidavits  to  be  used  in  this  State,  before  whom  may  be  taken 

in  this  State. 
i  2013.  If  made  in  another  State  of  the  United  States,  before  whom 

talcen. 
I  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
i  2015.  Certificate  of  the  clerk,  if  taken  before  a  Judse  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  the  service  oi 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavits— 31  CaL  203. 

Signature— not  essential,  15  Cal.  53. 

In  foreign  language— excluded,  23  Cal.  419. 

Extent  of  affidavit-27  Cal.  296. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  alfi- 
davit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
piincipal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication— see  sec  413n:  "proprietor"  synonymous 
with  "  prhiter,^  37  Cal.  456. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.  J 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  3:  official 
character  of  Justice  of  the  peace,  within  the  State,  need  not  appear, 
1ft  Cal.  63. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
Uuited  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ARTICLE  UL 

DEPOSITIOKS. 

I  2019.  Deposition,  when  used. 

S  2020.  Testimony  of  a  witness  out  of  the  State,  when  takon. 

S  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  aifd  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  any  time  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  oat  of  the  State— sec.  2024  et  *eq. 

§2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  part^  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimony  ia  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  intirm  to  attend. 

6.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establisli 
facts  or  a  fact  material  to  the  issue;  provided,  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  takhigrt  sec.  2006:  who  may  take,  2  Cal.  25;  sec. 
179,  subd.  3;  In  this  state,  manner  of  taking,  sec.  2031  etseq. :  name  part 
of  testimony,  49  Cal.  383:  service  of,  47  Cal.  644:  strict  construction  be- 
fore Code,  2  Cal.  26, 383 :  amending  answer  after,  47  CaL  174. 

Subdivision  1.   Party,  etc.— 29  Cal.  619. 

Subdivision  2.   Ont  of  coonty— 29  Cal.  619. 

ARTICLE  rv. 
Hanneb  oi>  Takino  Depositions  Otrr  ov  thb  stats. 

S  2024.  Testimony  of  witness  ont  of  State  taken  npon  commission  is* 
sued  under  seal,  upon  notice.   To  whom  to  issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties. 

S2026.  Authorities  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof ,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
agree,  to  any  judge  or  justice  of  the  peace,  or  commis* 
sioner,  selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

Commissioner— estoppel  to  dispute  regularity  of  appointment,  27 
Cal.  377. 
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§  2025.  Such  proper  interrogatories,  direct  and  cross, 
as  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission;  or,  when 
the  parties  agree  to  that  mode,  the  examination^ may  be 
without  written  interrogatories. 

Interrogatories— question  and  answer  In  depositions,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  tlie  interrogatories,  or  when 
the  examination  is  to- be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channel  of  convey- 
ance. 

Certificate— sec.  2032n;  27  Cal.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Gontinaance— none,  where  no  diligence  In  obtaining  commission,  3 
Cal.  dU8. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ARTICLE  V. 
MA:NirEB  OF  TAKnro  Depositioits  nr  this  Stats. 

S  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to 

the  adverse  party. 
S  2032.  Manner  of  taking  depositions.   May  be  used  by  either  party 

on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  tlmo. 
2U35.  Deposition  in  this  State  to  be  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  If  no  commission. 
I  2038.  Deposition,  how  taken. 

§  2031.  Either  party  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 
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the  adverse  party  previous  notice  of  the  time  and  place 
of  examination,  together  with  a  cop;^  of  an  affidavit,  show- 
ing that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  live  days,  adding  also  one  day  for  every  twenty- 
live  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  p]qescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Cal.  444:  contents  of,  6  Cal.  559:  proof  of  serv- 
ice of,  43  Cal.  485:  service  of,  before  Code,  47  Cal.  644:  simclency  of,  17 
CaL  37 :  time  shortened,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and 
put  such  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  'to  the  form  of  an  interrogatory, 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ez  parte  deposition— after  notice,  6  CaL  17. 

Certificate-6  Cal.  659;  18  Cal.  330;  35  Cal.  30. 

Objections  to  deposition— 2  Cal.  383;  3  Cal.  94;  9  Gal.  68;  14  Cal.  542; 
18  Cal.  330;  19  Cal.  683;  22  Cal.  42:  36  CaL  191;  43  CaL  485;  when  not  ad- 
missible against  executor,  51  Cal.  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  eiven  to  the  party  against  whom  it  is 
offered  to  enable  mm  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 

CODE  Civ.  Pboo.- 
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action  or  proceeding,  or  in  any  other  action  between  the 
same  parties  upon  the  same  sabject,  and  is  then  deemed 
the  evidence  or  the  party  reading  it. 

Reading  deposition— In  same  action,  14  Cal.  542 ;  sec.  2028 :  in  another 
action,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding: 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  In  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  Issued  from  the  court,  or  a  jud^e  thereof,  before 
which  such  action  or  proceeding  is  pendmg,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
afiQdavit  satisfactory  to  him  of  the  materiality  ot  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  AprU  16th,  1880.] 

SnbpoBna— sec.  1985  etseq, 

§  2037.  If  a  commission  has  not  been  Issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  tne  testimony  of  the  witness  is  material  to 
either  psui^y; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  liim  at  a  specilied  time 
and  place.    [In  effect  AprU  16th,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pending, 
in  such  manner  as  the  law  of  that  State  requires. 

ABTIGLE  VL 

Gbnbsal  Rules  ov  Ezahivatioit. 

S  2042.  Order  of  proof,  bow  regulated. 

$  2043.  Witnesses  not  under  examination  may  be  ezclade<L 

I  2044.  Court  may  control  mode  of  Interrogation. 

I  2045.  Direct  and  cross-exam  I  nation  defined. 
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iOM.  LeadiJig  qaestion  defined. 

2047.  When  wlmess  may  refresh  memory  from  notes. 

2048.  Cross^zamlnatlon,  as  to  wbat. 

2049.  Party  producing  witness,  liow  far  may  impeach  his  credit. 
S  2050.  Witness,  how  examined.  When  re-examined. 

I  2051.  How  impeached. 

§  2052.  Same. 

§  2053.  Evidence  of  good  character,  when  allowed. 

S  2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  i>arty. 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  ^  and  note:  reopening 
case,  sec.  607,  subd.  8,  note,  and  6  Cal.  137 :  in  criminal  case,  47  Cal.  388: 
where  assignment  of  contract,  27  CaL  248. 

§  2043.  If  either  party  requires  it,  the.  judge  may  ex- 
clude from  the  court-room  any  witness  of  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  hear  the  testimony  of  other  witnesses. 

Ezclnsion  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
CaL  622 :  effect  of  disobeying  order  for,  20  CaL  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule — the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  nowever,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Control  of  court— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  further  testimony,  39  Cal.  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, le^ing  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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§  2047.  A  witness  la  allowed  to  refresh  his  menuft'? 
TespectiDK  a  f  act,  by  anything  written  by  liimaelf  or  under 
his  direction  at  tlie  time  when  the  fact  occarred  or  imme- 
diately thereafter,  or  at  any  other  time  when  the  fact  was 
freaJi  m  his  memory  and  he  knew  that  the  same  was  cor- 
rectly stated  in  the  writing.  But  in  such  case,  the  writ^ 
ing  pjust  be  produced  and  may  be  seen  by  the  adverse 
party,  who  may,  if  he  choose,  cross-eiamine  the  witness 
upon  it,  and  may  read  It  to  tlie  jury.  So,  also,  a  witness 
may  testify  from  Buch  a  wtitlog,  though  lie  retain  no 
recollection  of  the  particular  faets,  but  such  evidence 
must  be  received  with  caution. 


J .n  hia  direct  examination  or 

connected  therewith,  and  In  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  other  matters, 
siicb  examination  is  to  be  subject  to  the  same  rales  as  a 
direct  examination. 


g  2049.  The  party  producing  a  witness  is  not  allowed 
toimpeacbhiscredit  by  evidence  of  bad  character,  but  be 
may  contradict  bim  by  other  evidence,  and  may  also  show 
that  he  baa  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two.   . 

Scope  oC  proTisioQ— 3(1  CsL  S9t. 

Dlasrediliiig  one's  own  witness— 19  Citl.  >M:  wben  not  peimltKdi 
saCsl.MO:  noiiceilor  poutradlctlng  Ht  tune,:^  Cal.231:  |>srty  mitde 

§  2050.  A  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
he  may  be  re-examined  as  to  any  new  matter  upon  which 
he  has  been  examined  by  the  adverse  party.  And  after 
the  examinations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court. 
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I^ave  IS  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

BecalUng  witness— In  criminal  case, 49  GaL  623:  discretion  of  court, 
sec.  &n,  subd.  8,  note;  60  Cal.  137 ;  51  Cai.  191. 

§  2051.  A  -witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
ho  has  been  convicted  of  a  felony. 

Compare— sec.  1847. 

Impeaching  adverse  witness  — G^en^a?  reputation  badt  personal 
knowledge  not  sufficient,  63  Gal.  68:  credibility,  41  Gal.  66;  48  Gal.  185;  49 
Gal.  33,  m :  not  believinx  under  oath,  12  Gal.  306;  35  Gal.  653 :  hostility,  48 
Cal.  185:  chastity,  lack  or,  not  ground,  27  Cal.  630;  48  Cal.  653.  Previous 
conviction  of  felony  ;2Si  Gal.  449, 614, 6!)7;  50  Gal.  233:  51  Gal.  597.  Range 
of  cross-examination  t  collateral  matters,  51  Cal.  597;  63  Gal.  65,  119: 
good  character,  showing  after  Impeachment,  sec.  2053f> :  laying  foundi^ 
tion,  53  Gal.  425. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

Inconsistent  statements  of  witness— impeachment  by  showing,  2 
Cal.  326:  16  Gal.  173,222:  17  Cal.  605;  21  Cal.  368;  25  Cal.  687:  29  CalTIJl, 
492:  33  Cal.  522;  43  Gal.  162:  44  Gal.  452;  47  Cal.  138;  48  C^.  85,  185;  49 
C£l.  384;  60  Cal.  628;  51  Cat  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  49  Cal.  485:  in  criminal  case, 
49  GaL  62V:  after  Impeachment,  48  Cal.  61 ;  50  Gal.  2-33 1  Judge's  indorse- 
ment of  witue&s  Improper,  27  Gal.  300:  rebutting,  irrelevant,  Donnelly 
V.  Curran,  Uarch  18th,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  tospection,  where  merely 
identifieu,  53  Gal.  457:  where  put  in  evidence*  40  GaL  638;  where  done 
to  refresh  memory,  sec.  2047. 
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TITLE  IV. 
OF  THE  EFFECT  OF  EVIDENCE. 

§  2061.  Jury  jndges  of  effect  of  evidence,  but  to  be  instructed  on  cer- 
tain points. 

§  2061.  The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  he  conclusive.  They  are,  however, 
to  he  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  ivhich  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying' 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is.  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  i)ower  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

ProTince  of  jnr7— questions  of  fact,  sec.  2101 :  effect  of  evidence, 
30  Cal.  151;  40Cal.  272:  48  Cal.  80;  51  Cal.  603;  53  Cal.  415. 625;  Hclbingv. 
Svea  Ins.  Co.,  Feb.  litb,  1880;  4  Pac.  G.  L.  J.  555:  Myera  v.  Spoouer, 
July  8tli,  1880,  fi  Pac.  C.  L.  J.  612:  credibility  of  witnesses,  see  last  sub- 
head, and  47  Cal.  531. 

Province  of  coart-KJompare  sec.  608  and  notes,  sec.  2102. 

Subdivision  2.  Majority  of  witnesses— not  decisive,  38  CaL  67: 
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most  posItlTO  testimony  may  be  rejected,  19  Gal.  638:  Jury  are  judges 
of  credibility,  see  under  Psoyikos  ov  Juby,  note  supra. 

Subdivision  8.  Witnessi  false  in  part— to  be  distrusted  in  all; 
willful  falsity  reguisite,  53  CaL  491 :  disregarding  testimony  improper, 
80Cal.l51;M(^864. 

SiTBDivisioir  4.  Accomplice— distrusting  testimony  of,  etc^  see  39 
Cal.  614 ;  53  Cai.  601, 604,  corroborating 30  Cal^l6;  39  CaL  403;  50  Gal.  450. 

Admissions— see  sec.  1870,  subd.  2  and  note. 

SiTBDivisioir  5.  Civil  cases— afflrmatiye  of  issue  to  be  proved, 
see  sec.  1931 :  preponderance  of  evidence,  50  Gal.  633. 

Criminal  cases— beyond  reasonable  doubt,  51  Cal.  872;  52  CaL  446; 
53  Cal.  67 :  same  on  jusiification  of  truth  in  slander,  50  Cal.  631. 

Subdivision  7.  Weaker  evidence  offered— 5  Cal.  249;  9  CaL  430. 
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TITLE  V. 
OF  THE  RIGHTS  AND  DX7TIES  OF  WIT- 


I  2064.  Witnesses  botmd  to  attend  when  subpoenaed. 

§  2065.  Witnesses  bound  to  answer  questions. 

I  2066.  Right  of  witnesses  to  protection. 

§  2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or 

returning.  , 

I  2068.  Arrest  to  be  made  void,  and  party  maUng  arrest  liable,  etc. 
I  2069.  To  make  affidavit  If  arrestecL 
§  2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpcena,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  his 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  question^;  and,  unless  sooner  discharged,  must 
remain  until  the  testimony  is  closed. 

Sabpoena— sees.  1985, 1991. 

Answering  questions— sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination,  impeach- 
ment, refreshing  memory,  etc.,  sees.  2042-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  have  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;,  nor  need  he  give  an  answer  wliich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
CaL  184;  degrading  answer,  35  Gal.  88;  39  CaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— «ec.  2044. 

Detention  of  witness— unreasonable,  constltotional  prohibition  of, 
see  Const.  CaL  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpcsna  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  majr  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 
Exemption  from  arrest— but  not  from  obeying  ordinary  process,  6 

t2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  court— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating — 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest;  . 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


TITLE  VL 

Of  Evidence  in  Particular   Cases,   and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2074-2079. 

n.    Proceedings  to  perpetuate  testimony,  §§  208^ 
2089: 
m.    Administration    of    oaths  and  affirmations, 

§§  2093-2095. 
rv.    General  provisions,  $§  2101-2104. 

[634] 
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CHAPTER  I. 

Z2VIDENCE  IN  FARTICX7LAR  CASES. 

c  2074.  An  offer  equivalent  to  payment. 

8  2075.  Whoever  pays  entitled  to  receipt. 

I  2076.  Objections  to  tender  must  be  speclfled. 

I  2077.  Rules  for  construing  description  of  lands. 

I  2078.  Compromise  offer  of  no  avail. 

§  2079.  In  action  for  divorce*  admission  not  snincient. 

§  2074.  An  offer  in  writing  to  pay  a  particalar  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  instrument, 
or  property. 

Offer  to  compromise— sees.  997,  2078. 

Tender— alleging,  15  Csd.  376:  34  Cal.  616:  attorney  in  fact,  by,  1  Gal. 
337;  49  Cal.  586:  effect  of.  14  Cal.  519;  34  Cal.  666;  41  Cal.  133:  suMciency 
of,  5  Cal.  339:  15  Cal.  208:  32  Cal.  168;  Herman  v.  Haffenegger,  Feb.  12th, 
1860, 4  Fac.  C.  L.  J.  559 :  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it ;  and,if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  oi 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  sorfaces,  the  boondaries 
or  monuments  are  paramount; 

3.  Between  difEerent  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both ; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title; 

6.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conveyanoe-^onstruction  of,  sec.  1860;  10  Cal.  189; 
24Cal.435;  25  Gal.  296, 440:  29  Cal.  386;  30  Cal.  468;  34  Cal.  834;  36  CaL 
122. 606:  37  Cal.  432;  39  Cal.  122. 239:  42  CaL  326:  43  Cal.  171, 219;  44  Cal. 
132;  47  CaL  474:  49  Cal.  59;  50  CaL  171, 429;  51  Cal.  125,  198;  52  Cal.  154, 
500, 579. 655.  Sherman  v.  McCarthy,  March  3rd,  1880, 5  Pac.  C.  L.  J.  58: 
Black  v.  Sprague.  March  6tb,  1880, 5  Pac.  C.  L.  J.  92:  constnictlon  or 
iostraments,  generally,  sec.  1859  and  note. 

SuBDFVisiON  1.  Definite  particnlars  prevail— 10  Cal.  621;  16  Cal. 
514;  27  CaL  57;  34  CaL  624:  36  Cal.  125:  41  Cal.  263;  44  CaL  132,257;  45 
CaL  132, 610;  47  Cal.  581 ;  48  Cal.  28;  49  Cal. £25;  53  CaL  589. 

SuBDrvisiON  2.  Bonndaries  or  monaments  paramount— 10  Cal> 
590;  11  CaL  197 ;  12  CaL  163 :  17  Cal.  231 ;  22  Cal. 496;  26  Cal.  615;  28  Cal.  175 ; 
29  Cal.  178, 386;  32  Cal.  11, 219;  34  Cal.  334;  37  Cal.  436;  38  Cal.  481:  39  CaL 
612:  43  CaL  219;  47  Cal.  67;  50  CaL  376.  429;  52  Cal.  442,  496:  53  Cal  816; 
and  see  Black  v,  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92. 

SUBDIVISION  8.  Lines  and  angles  prevail— 22  Cal.  502. 

Subdivision  4.  Road  or  stream  as  bonndaxr— 22  CaL  484;  25  CaL. 
122;  42  Cal.  826;  60  Cal.  31;  51  CaL  195, 425. 

SXTBDIVISION  6.  Reference  to  map— 10  CaL  589;  24  CaL  435;  88  Gal. 
448;  47  Cal.  52:  50  Cal.  821,333,429,450;  Black  v.  Spragufi,  March  6th, 
1880, 5  Pac.  C.L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  snlt  brought,  sec  997. 

g  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  ^he 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Oonfessions— must  be  corroborated,  41  Cal.  108:  as  evidence  gene^ 
ally,  sec.  1870,  subd.  2n. 
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CHAPTER  n. 

PROGXSEDINGS    TO     PERPETUATE     TESTI- 

MON7. 

S  2068.  Evidence  may  l>e  perpetuated. 
I  2084.  Manner  of  application  for  order. 
S  2085.  Notice  of  time  and  place  to  be  glren. 
§  2086.  Manner  of  taking  tne  deposition. 
§  2087.  Deposition  to  be  nied. 
§  2088.  When  the  evidence  may  be  produced. 
S  2089.  Effect  of  the  deposition. 


taken  and 


§  2083.  The  testimony  of  a  witness  may  be 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating;: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipateid,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outlide  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  n6tice,  if  the' 
parties  expectant  are  known  and  reside  in  this.  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 

i'udge  making  the  order  resides,  as  may  be  directed  by 
lim,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  -  [En  effect 
April  16th,  1880.] 
Code  Crv.  Fboo.- 


} 
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§  2085.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  Stat-e, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  publication — or»  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
the  notice — ^to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  miore 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  t£^ring^ 
of  the  same  miay  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  by  the 
judge  allowing  the  examination,  under  the  seal  oi  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  suDscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [.In  effect  July 
1st,  1874.] 

§  2087.  The  petition  and  order,  and  papers  filed  by  the 
juuge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  axe  prima  facie  evidence  of 
the  facets,  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  sucli  depositions  prove,  or 
"tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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the  depositions  or  copies  thereof  may  he  used  hy  either 
party,  suhject  to  all  Iqgal  ohjections ;  hut  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatorv  can  he  niade  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
1874.] 

^  2089.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  6Yery  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  trial. 
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CHAPTER  ni. 

ADMINISTRATION    OF    OATHS    AND 
AFFIRMATIONS. 

2093.  Judicial  and  certain  officers  anthorlzed  to  administer  oatbs. 

2094.  Form  of  ordinary  oath  to  a  witness. 

2095.  Form  may  be  varied  to  salt  witiiess'  belief. 
12096.  Same. 
2097.  Any  person  who  iiref  ers  it  may  declare  or  afllrm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- ' 
minister  oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec.  128,  subd.  7:  sec.  177,  snbd. 
4;  Political  Code,  sees.  1028,4118 :  by  clerk  for  court,  48  GaL  197:  prelim- 
inary questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  **You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  BO  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisiied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

f2096.  When  a  i)erson  is  sworn  who  believes  in  any 
er  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  *'You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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CHAPTER  IV. 
GENERAL  PROVISIONS. 

S  2101.  Qaestions  of  tact  to  be  decided  by  the  jury*  and  the  evidence 

addressed  to  them. 
S  3102.  Qaestions  of  law  addressed  to  the  court. 


2103.  Qaestions  of  fact  by  cooit  or  referee.  * 

2104.  Moneys  paid  into  coort. 


§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Oompare— sec.  2061. 

Questions  of  fact,  for  jury— 4  GaL  260;  9  CaL  565;  18  CaL  376;  25  Gal. 
107;  30  Cal.215;  32  Gal.  213;  84  Gal.  663:  and  see  52  GaL  315;  People  v. 
Wong  Ah  Ngow,  Feb.  lOtb,  1880, 4  Pac.  G.  L.  J.  552;  People  v.  Ifitcbell, 
May  2»th,  1880,  6  Pac.  G.  L.  J.  473:  effect  of  evidence,  for  jury,  sec. 
206L  and  note:  fraudulent  intent,  Givil  Code,  sec.  3442;  60  Gal.  137^  140; 
negligence,  as  to,  50  Gal.  578, 581 ;  52  Gal.  45 :  nuisance.  2s}  Gal.  156;  30  GaL 
379;  45  GaL  55:  presumptions  of  fact,  51  Gal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  Gal.  119;  15  Gal.  27, 367;  24  GaL 
268;  30  GaL 548;  36  Gal.  462;  44  Gal.  145;  45  Cal.2o5;  49  Gal. 253:  52  GaL 
244:  admissibility  of  evidence,  etc.,  4  Gal.  105;  23  Gal.  339;  47  GaL  194;  49 
CaL  56:  construction  of  writings,  39  Gal.  523 ;  50  GaL  32. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  qviestion  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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with  the  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each, 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  tl^e 
same  a  certified  copjr  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  **  revoked,"  in  ink 
across  the  face  of  the  appointment,  pn  effect  July  1st, 
1874.] 

Deposit  in  court— sees.  072-574;  corresponding  proylslon,  sec.  S73. 

Deposit  with  oonntf  treasnrer— liable  to  taxation,  90  GaL  242. 

Final  repealing  clanae-Hsompare,  sees.  9, 18. 
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INSOLVENT  ACT  OF  1880. 


AETICLE  I. 
GENSRAL  SUBJECT  OF  THE  ACT. 

§  1.  Every  insolvent  debtor  may,  upon  compliance 
with  the  provisions  of  this  act,  be  discaarged  from  his 
debts  and  liabilities.  This  act  shall  be  known  and  may 
be  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 
eighty. 

Strict  constrnction— 7  CaL  438;  9  GaL  478;  31  Gftl.  167. 

Insolvency  decisions-Hsec  1822». 

Repealing  clause— sec.  68. 

Sospension— of  State  insolvent  laws  by  Federal  Bankrupt  Law, 
Boedfleld  r.  Bead,  July  20th,  1880;  Lewis  v.  Santa  Clara  County  Court* 
Sept.  8rd,  1880. 

ARTICLE  n. 

VOLUNTARY  INSOLVSNC7. 

§  2.  An  insolvent  debtor,  owing  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  the  Superior  Court  of  the  county,  or  city  and 
county,  in  which  he  has  resided  for  six  months  next  pre- 
ceding the  filing  of  his  petition,  to  be  discharged  from  his 
debts  and  liabilities.  In  his  petition  he  shall  set  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in 
full,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.  The  filing  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
such  petitioner  shall  be  adjudged  an  insolvent  debtor. 

Petition— requisites,  8  Cal.44;  19  Cal.  162:  82  Cal.406;  and  see  next 
note:  amendment, sec. an;  22  CaL  38 :  objections, raising,  sec. fiOn. 

Residence-Hslx  months  ta  county,  averring  in  petition,  10  CaL  488; 
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83  Cal.  630, 540;  34  Cal.  02;  and  compare,  28  GaL  609:  gmenSJj,  see  Code 
CiY.  Proc.  sec.  198,  subd.  In. 

Snpetlor  Oonrt— jtuisdiction  of  proceedings  in  insolyency,  Code 
Civ.  rroc.  sec  76,  salML  4.  « 

§  3.  Said  schedule  must  contain  a  full  and  true  state* 
ment  of  all  his  debts  and  liabilities,  ezfaibitinff  to  the  best 
of  his  knowledge  and  belief  to  whom  said  debts  or  liabil- 
ities are  due,  the  place  of  residence  of  his  creditors,  and 
the  sum  due  to  each;  the  nature  of  the  indebtedness  or 
demand,  whether  founded  on  written  security,  obligation, 
contract,  or  otherwise;  the  true  cause  and  consideration 
thereof,  and  the  time  and  place  when  and  where  said  in- 
debtedness accrued,  and  a  statement  of  any  existing 
pledge,  lien,  mortgage,  judgment,  or  other  security  for 
the  payment  of  the  same. 

Schedule— contents  of.  10  Cal.  418. 483;  14  Cal.  173;  19  Cal.  1«2:  88  CaL 
690:  objections  to,  sec  60f>;  22  CaL  38;  81  CaL  828;  82  CaL  406;  84  CaL  92. 

§  4.  Said  inventory  must  contain  an  accurate  descrip- 
tion of  all  the  estate,  both  real  and  personal,  of  the  peti- 
tioner, including  his  homestead,  if  any,  and  all  property 
exempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

InTentory— see  Schbdulx,  sec.  3n. 

§  5.  The  petition,  schedule,  and  inyentory  must  be 
Terifled  by  the  affidavit  of  the  petitioner  annexed  thereto, 

and  shall  be  in  form  substantially  as  follows :  I, ,  do 

solemnly  swear  that  the  schedule  and  inventory  now  de-. 
livered  by  me  contain  a  inXl,  perfect,  and  true  discovery 
of  all  the  estate,  real,  personal,  and  mixed,  goods  and 
effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
to  me  owing,  or  to  any  person  or  persons  in  trust  for  me, 
and  all  securities  and  contracts,  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  inventorv;  that  I  have, 
in  no  instance,  created  or  acknowledged  %  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  concealed  any  part  of  my  property,  effects,  or  con- 
tracts; that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advants^e  therefrom,  or  to  defraud 
or  deceive  anv  creditor  to  whom  I  am  indebted  in  any 
manner.    So  help  me  Grod. 

Signature— to  petition  and  schedule,  19  CaL  162;  82  CaL  406. 
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§  6.  Upon  receiving  and  filing  such  petition,  schedale, 
and  inventory,  the  court  shall  make  an  order  declaring 
the  petitioner  insolvent,  and  directing  the  sheriff  of  the 
county  to  take  possession  of  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  of  all  his  deeds,  vouchers,  books 
of  account,  and  papers,  and  to  keep  the  same  safely  until 
the  appointment  of  anassi^ee.  ^id  order  shall  further 
forbid  the  payment  of  any  debts  and  the  delivery  of  any 
property  belouging  to  sucn  debtor,  to  him,  or  for  his  use, 
and  the  transfer  of  any  property  by  him;  and  shall  fur- 
ther appoint  a  time  and  place  for  a  meeting  of  the  cred- 
itors, to  prove  their  debts  and  choose  one  or  more  as- 
signees of*  the  estate,  which  shall  not  be  less  than  thirty 
days  after  the  making  of  said  order,  and  shall  designate 
a  newspaper  or  newspapers  of  general  circulation  in  which 
publication  thereof  snail  be  made.  Upon  the  granting  of 
said  order,  all  proceed^igs  against  the  said  insolvent  shall 
be  stayed. 

Deposit  of  bookSi  etc.— «ec.  22. 

Not  less  than  thirty  dairs— notice  of  creditors'  meetliig»  34  CaL  167; 
Wilson  V.  His  Creditors,  July  6th,  1880, 5  Pac.  C.  L.  J.  662. 

Order  staying  proceedings— operates  from  date,  14  Cal.  47:  enforce- 
ment of,  Bandy  o.  Bansome,  Jan.  i9tb,  1880, 4  Pac.  C.  L.  J.  637. 

Oombining  proceedings— under  tUs  section,  and  Issuing  from 
chambers,  36  CaL  24. 

S  7.  A  copy  of  said  order  shall  immediately  be  pub* 
lisned  by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapers  designated  therein,  as  often  as  the  newspaper 
is  printed  before  the  meeting  of  creditors,  and  be  served 
by  the  clerk  forthwith  by  United  States  maU,  postage  pre- 
paid, or  personally,  on  all  creditors  named  in  the  sched- 
ule. The  order  of  adjudication  shall  direct  the  publica- 
tion thereof  in  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  petition  is  filed,  if  there  be 
one,  and  if  there  be  none,  in  a  newspaper  published  near- 
est to  such  county,  or  city  and  county;  provided^  that  no 
order  of  adjudication  upon  creditors'  petition  shall  be  en- 
tered, unless  there  first  be  deposited  with  the  clerk,  in 
addition  to  the  usual  cost  of  commencing  said  proceed- 
ings, a  sum  of  money  sufficient  to  defray  the  cost  of  the 
publication  ordered  by  the  court,  and  ten  cents  for  each 
copy,  to  be  mailed  to  or  served  on  the  creditors,  which 
latter  sum  is  hereby  constituted  the  legal  fee  of  the  clerk 
for  the  mailing  or  service  required  in  this  section. 


Cai 
comiwre 
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Senrloe  by  mail— eompare  as  to  deposit  of  summons,  Code  Glr. 
Proc.  sec.  413;  9  Cal.  616;  33  CaL  605. 

Personal  aervice— compare  as  to  soramons,  Code  Civ.  Proc.  sees. 

410.411. 

ARTICLE  m. 

INVOLUNTARY  INSOLVXSNCTSr. 

§  8.  An  adjadication  of  insolvency  may  be  made  on 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  this  State,  and 
amount  in  the  aggregate  to  not  less  than  five  hundred 
dollars;  provided^  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  by  assignment  within  thirty 
days  prior  to  the  filing  of  said  petition.  Such  petition 
must  be  filed  in  the  Superior  Court  of  the  county,  or  city 
and  county,  in  which  the  debtor  resides  or  has  nis  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
petitioners,  setting  forth  that  such  person  is  about  to  de- 
part from  the  State,  with  intent  to  defraud  his  creditors; 
or  being  absent  from  the  State  with  such  intent,  re- 
mains absent;  or  conceals  himself  to  avoid  the  service 
of  legal  process;  or  conceals,  or  is  removing  any  of  his 
property  to  avoid  its  being  attached  or  taken  on  legal 
process;  orbeiug  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days : 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  of 
any  creditors;  or  willfully  suffered  judgment  to  be  taken 
against  him  by  default;  or  has  suffered,  or  procured  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  oi^has  made 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  of 
insolvency,  has  made  any  {payment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  His  estate,  property,  rights,  or 
credits;  or  has  been  arrested  and  held  in  custody  by  vir- 
tue of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  and  not  dis- 
charged by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopi)ed  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  mdebtedness,  unless  the  party  holding  such  ac- 
knowledgment has,  in  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
for  forty  days  to  pay  any  moneys  deposited  with  or  re- 
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ciBived  by  him  in  a  fiduciary  capacity,  upon  demand  of 
payment,  excepting  savings  and  loan  banks,  or  associa- 
tions, who  loan  the  money  of  their  stockholders  and  de- 
positors on  real  estate,  and  provide  in  their  by-laws  for 
the  repayment  of  such  deposits.  The  petitioners  may, 
from  time  to  time,  amend  and  correct  the  petition,  so  that 
the  same  shall  conform  to  the  facts,  by  leave  of  the  court 
before  which  the  proceedings  are  pending,  but  nothing  in 
this  section  shall  be  construed  to  invalidate  any  loan  of 
actual  value,  or  the  security  therefor,  made  in  good  faith 
upon  a  security  taken  in  good  faith  on  the  occasion  of  the 
making  of  such  loan;  the  said  petition  shall  be  accompa- 
nied by  a  bpnd  with  two  sureties  in  the  penal  sum  of  at 
least  five  hundred  dollars,  conditioned  that  if  the  debtor 
should  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee,  that  the  debtor  may  sustain  by  reason  of  the  fil- 
ing of  said  petition.  The  court  may,  upon  motion,  direct 
the  filing  of  an  additional  bond  with  different  sureties 
when  deemed  necessary. 
Intent  to  defxftnd  his  creditors— see  sec.  55,  notes. 

Conceals  himself— to  avoid  service  of  process,  compare  as  to  pub- 
lication of  summons.  Code  Civ.  Froc.  sec.  412;  6  Cal.  201;  12  Cai.  283; 
26  Cal.  149. 

Fidaciar7  capacity— see  8  Cal.  619. 

Amended  petition— compare  Code  Civ.  Proc.  sec.  473  and  notes. 

Bond— compare  Undebtakino,  gbnekally.  Code  Civ.  Proc. 
sec. 941n. 

§  9.  Upon  the  filing  of  such  creditors'  petition,  the 
court  shall  issue  an  order  requiring  such  deotor  to  show 
cause,  at  a  time  and  place  to  be  fixed  by  said  court, 
why  he  should  not  be  adjudged  an  insolvent  debtor,  and 
at  the  same  time,  or  thereafter,  upon  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  the 
payment  of  any  debts,  and  the  delivery  of  any  property 
belongingto  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  pajrx&ent,  etc.— see  sec.  6:  injunction  generally, 
compare  Code  Civ.  ^oc.  sec.  535  et  seq. 

§  10.  A  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  show  cause,  shall  be  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  the  service  of  sum- 
mons in  civil  actions,  but  such  service  shall  be  made  at 
least  ten  days  before  the  time  fixed  for  the  hearins;  pro- 
videdf  that  ii,  for  any  reason,  the  service  is  not  made,  the 
order  may  be  renewed,  and  the  time  and  place  of  hearing 
changed;  or  by  a  supplemental  order  by  the  court,  or  u 

CoDB  Crv.  Pboo.— 55. 
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such  debtor  cannot  be  found,  or  his  place  of  abode  ascer- 
tained/service  shall  be  made  by  publication  as  is  pro- 
vided in  the  Code  of  Civil  Procedure  for  service  of  sum- 
mons by  publication. 

Service  of  gammons— in  clTil  actions,  Code  Civ.  Proc.  sec.  411  and 
notes. 

Pablication  of  8ammona--Code  Civ.  Proc.  sees.  412»  413  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  to 
show  cause,  or  such  other  time  as  it  may  be  adjourned  to, 
the  debtor  may  demur  to  the  petition  for  the  same  causes 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  of 
Civil  Procedure.  If  the  demurrer  be  overruled,  the  debtor 
shall  have  ten  days  thereafter  in  which  to  answer  the  peti- 
tion. If  the  debtor  answer  the  petition,  such  answer 
shall  contain  a  specific  denial  of  the  material  allegations 
of  the  petition  controverted  by  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  the 
trial  of  civil  actions. 

Demurrer— Code  Civ.  Proc.  sec.  490  and  notes. 

Answer  after  demnrrer— overmled,  compare  Code  Civ.  Proc.  sec. 

472  and  note. 

Contents  of  answer— compare  Code  Civ.  Proc.  sec.  437  and  notes. 
Verification  of  pleadings— Code  Civ.  Proc.  sec.  446  and  notes. 
Trial  of  civil  actions— Code  Civ.  Proc.  sees.  588-661. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor,  of  the  petitioners,  - 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  filing  the  petition,  an  in- 
solvent debtor,  and  shall  require  said  debtor,  within  such 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act;  and  thereupon  all  proceedings  shall  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  Shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs— in  civil  actions.  Code  Civ.  Proc.  sec.  1021  et  seq. 

§  14.  If  the  debtor  has  failed  to  appear  after  service, 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
found,  the  schedule  and  inventory  may  be'  prepared  by 
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the  sheriff,  or  by  the  assignee,  from  the  best  information 
be  can  obtain. 

ARTICLE  IV. 

ASSIGNEES. 

§  15.  At  a  meeting  of  the  creditors,  in  open  courts 
those  having  proven  their  claims,  by  filing  a  verified  state- 
ment showing  the  amount,  nature,  and  security,  if  any, 
shall  proceed  to  the  election  of  one  assignee.  The  assignee 
shall  be  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.  In  elect- 
ing an  assignee,  the  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.  The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  the 
eilection  and  appointment  of  an  assignee,  and  enter  the 
same  upon  the  records  of  the  court.  The  assignee  shall 
file,  within  five  days,  unless  the  time  be  extended  by  the 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
sufiicient  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.  The  bond  shall  not  be  void  upon  the  first  recovery, 
but  may  be  sued  upon  from»time  to  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted. The  sureties  on  such  bond  may  oe  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  oail  upon  arrest  in  civil  cases. 

Residence— sec.  2n. 

Bond— see  sec.  8f» :  successive  suits  on,  compare  Code  Cly.  Proc.  sec. 
1392. 

Justiflcation  of  bail  upon  arrest— Code  Civ.  Proc.  sees.  493-496. 

§  16.  If,  on  the  day  appointed  for  the  meeting,  the 
creditors  do  not  attend,  or  refuse  to  elect  an  assignee;  or 
if,  after  election,  the  assignee«shall  fail  to  qualify  within 
the  proper  time,  it  sball  be  lawful  fctr  the  court  before 
which  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fix  the  amount  of  his  bond.   * 

Title  of  assignee— when  vests,  14  Cal.  47;  39  Cal.  137;  48  Gal.  201. 

Estate  conveyed  bv  assignment— toll  franchise  does  not  pass,  41 
Cal.  607. 

Exempt  from  execution— Code  Civ.  Proc.  sec.  890  i»nd  notes. 

§  17.  As  soon  as  an  assignee  is  appointed  and  quali- 
fied, the  clerk  of  the  court  sball,  b^  an  instrument  under 
bis  hand,  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  re^l  and  personal,  of  the  debtor, 
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with  all  his  deeds,  books,  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commencement 
of  the  proceedings  in  insolvency,  and  by  operation  of  Iskvr 
shall  vest  the  title  to  all  such  property  and  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  is 
then  attached  on  mesne  process,  as  the  property  of  the 
debtor,  and  shall  dissolve  any  attachment  made  within 
one  month  next  preceding  the  commencement  of  the  in- 
solvency proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

Assignee  prosecuting  action— see  sec.  21,  subd.  1:  substitution  for 
insolvent,  compare  Code  Civ.  Proc.  sec.  385. 
Oonclusive  evidence— see  Code  Civ.  Proc.  sec.  1837. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 
the  estate,  debts,  and  effects  of  said  insolvent.  If,  at  the 
time  of  the  commencement  of  proceedings  in  insolvency, 
an  action  is  pending  in  the  name  of  the  debtor,  for  the 
recovery  of  a  debt  or  other  thing  which  might  or  ought  to 
pass  to  the  assignee  by  the  assignment,  the  assignee  shall 
be  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assignee, 
a  certilied  copy  of  the  assignment  made  to  him  shstll  be 
conclusive  evidence  of  his  authority  to  sue. 

Oertifled  copy— of  assignment,  compare  Code  Civ.  Proc.  sees.  1919, 
1923. 

Conclusive  evidence— sec.  17n. 

§  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded  in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certiHed  copy 
thereof,  shall  be  conclusive  evidence  thereof  in  all  courts. 

Resignation  of  assignee— compare  Code  Civ.  Proc.  sec.  1427. 

§  20.  Any  assignee  may  at  any  time,  by  Writing  filed 
in  court,  resign  his  appointment,  having  first  settled  his 
accounts,  ana  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint ;  provided,  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
any  time  before  such  settlement  of  account  and  delivery 
of  the  estate  shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  in  his 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
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cliarged,  released,  or  affected  hy  sucli  appointment  of 
anotler  in  his  stead. 

§  21.  The  said  assignee  shall iiave  power: 

1.  To  sue  in  his  own  name  and  recover  all  the  estate, 
debts,  and  things  in  action,  belonging  or  due  to  sach 
debtor,  and  no  set-off  or  counter-claim  snail  be  allowed  in 
any  such  suit,  for  any  debt,  unless  it  was  owin^  to  such 
creditor  by  such  debtor  at  the  time  of  the  adjudication  of 
insolvency; 

2.  To  take  into  Lis  possession  all  the  estate  of  such 
debtor  except  jiroperty  exempt  by  law  from  execution, 
whether  attached  or  delivered  to  nim,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  belonging  to  the  same ; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  the  property  of  such  debtor,  or 
who  shall  have  in  his  possession  any  moneys  arising  from 
the  sale  of  such  property,  all  such  property  and  moneys, 
on  paying  him  his  lawful  costs  and  charges  for  attach- 
ing and  keeping  the  same; 

4.  From  time  to  time  to  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
which  shall  come  to  his  possession  and  as  ordered  by  the 
court; 

5.  On  such  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

0.  To  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
satisfy  any  judgments  which  may  be  an  incumbrance  on 
any  property  sold  by  him,  or  f  o  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

9.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  of  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  case  a  redelivery  of  the 
property  cannot  be  had,  to  recover  the  value  thereof, 
with  damages  for  the  detention. 

POWERS  OF  ASSiaNEE. 
Subdivision  1.  Sue  in  his  own  name,  etc.— see  sec.  18.  Oounter- 
claim— see  Code  Civ.  Proc.  sec.  438  and  notes. 
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SVBDiYisiov  2.  Exemptions—see  Code  Cir.  Proc.  sec.  09Qn.  At- 
tachment—see Code  Giy.  Proc.  537  ^  seq.  Books,  etc.— sheriff's  pre- 
vious control,  sec.  6:  deposited  with  clerk,  sec.  22. 

SxTBDiVisioir  3.  Attachment— see  Code  Civ.  Proc.  537-559  andnot^. 

Subdivision  4.   Sale  of  property-by  assignee,  sees.  25-27. 

Subdivision  6.  Satisfaction  of  judgment— see  Code  Civ.  Proc. 
sec.  675  and  note. 

Subdivision  8.  Compound  with  debtor— compare  as  to  executor, 
etc..  Code  Civ.  Proc.  sec.  1588:  accord  and  satisfaction,  see  Civil  Code, 
sees.  1521-1524. 

Subdivision  9.  Fraudulent  transfers— sec.  55.  Claim  and  de- 
livery-see Code  Civ.  Proc.  sec.  509  et  seq.  Damages  for  detention — 
see  under  Replevin  Judgment,  Code  Civ.  Proc.  sec.  667n. 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
appointed  for  the  meeting  of  creditors,  deliver  to  the  court 
all  the  commercial  or  account  books  he  may  have  kept, 
which  books  shall  be  deposited  in  the  clerk's  office  of 
said  court.  Said  insolvent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  said  debtor,  and  all  such  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

Books,  vouchers,  etc.— see  sees.  6  and  21,  subd.  2:  effect  of  failure 
to  deposit,  19  CaL  691 ;  31  Cal.  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
having  notice  of  the  commencement  of  proceedings  in  in- 
solvency, embezzles  or  disposes  of  any  of  the  moneys, 
goods,  chattels,  or  effects  of  the  insolvent,  he  Is  chargea- 
le  therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  the  benefit  of  the  estate. 

Embezzlement  of  property  of  estate— compare  Code  Civ.  Proc  ■* 
sec.  1458  and  notes. 


§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  shall  apply  on 
behalf  of  an  assignee  against  persons  suspected  of  having 
concealed,  embezzled,  conveyed  away,  or  disposed  of  any 
property  of  the  debtor,  or  of  having  possession  or  knowl- 
edge of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  in 
any  real  or  personal  estate,  as  provided  in  the  case  of  the 
estates  of  deceased  ]?ersons  in  sections  one  thousand  four 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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sixty,  and  one  thousand  four  hundred  and  sixty-one  of 
the  Code  of  Civil  Procedure. 

§  25.  The  assignee  shall  as  speedily  as  possible  convert 
the  estate,  real  and  personal,  into  money.  He  shall  keep 
a  regular  account  of  all  moneys  received  by  him  as  as- 
signee, to  which  every  creditor  or  other  person  interested 
therein  may,  at  all  reasonable  times,  have  access.    No 

Srivate  sale  of  any  property  of  the  estate  of  an  insolvent 
ebtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing,  which  shall  set  forth  the 
facts  showing  the  sale  to  be  necessary.  Upon  filing  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  jpub- 
lication  and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Private  sale— on  petitioii  and  order,  compare  Code  Civ.  Proc.  sees. 
1517, 1513  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
perishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  propert7— compare  Code  Civ. 
Proc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

§  2B.  Assignees  shall  be  allowed  all  necessarv  expens- 
es in  the  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows: For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 

Assignee's  fees— compare  Code  Civ.  Proc.  sees.  1616, 1618  and  notes. 


f> 


29-33  ASSIGNEES. 

• 

§  29.  At  the  expiration  of  three  months  from  the  ap- 
pointment of  the  assignee  in  any  ease,  or  as  much  earlier 
as  the  court  may  direct,  the  assignee  shall  exhibit  to  tbe 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  verified  by  his  oath,  and 
a  statement  of  the  property  outstanding,  specifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  .what  sum  remains  in  his 
possession ;  and  thereupon  a  dividend  shall  be  made,  un- 
less for  cause  the  court  shall  otherwise  order.  Thereafter 
further  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Accounts— compare  as  to  executors,  etc..  Code  Civ.  Proc  sec.  1682 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  file  his 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  and  es- 
tate pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; provijiedy  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Treferred  claims  for  wages— Code  Ci7.  Proc.  sec.  1204. 

Pajrment  into  court— see  Code  Civ.  Proc.  sees.  572-^74, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed b^  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend equal  to  those  already  received  by  the  other  credit- 
ors, belore  an3r  further  dividend  is  made  to  the  latter; 
provided,  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufficient  funds  for  that  purpose,  the  court 
shall  immediately  discharge  such  assignee  from  his  trust, 
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and  sball  have  power  to  appoint  another  in  bis  place. 
The  assignee  so  aischarged  shall  forthwith  deliver  over  ta 
the  assignee  appointed  oy  the  court  all  the  funds,  prop- 
erty, books,  vouchers,  or  securities  belonging  to  the  in- 
solvent, without  charging  or  retaining  any  commission  or 
compensation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  submit  his  account  to  the  court  and  file  the 
same,  and  shall  at  the  time  of  filing  accompany^  the  sd.me 
with  an  aifidavit  that  notice  by  mail  has  been  given  to  all 
creditors  who  have  proved  their  claims,  that  he  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee  at  a  time  specified  in  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  from  such  filing.  At  the  hearing,  the  court 
shall  audit  the  account,  and  any  j)erson  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  insolvent. 

Fiaal  acconnt— notice,  contest,  settlement :  compure  as  to  executor, 
etc.,  Code  CIt.  Proc.  sees.  1633-1638. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
more  creditors  of  the  partnership,  in  which  case  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  the  part- 
ners, shall  be  taken,  excepting  such  parts  thereof  as  may 
be  exempt  by  law,  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  ]oint  stock  or  property  of 
the  copartnersliip,  and  of  the  separate  estate  of  each 
member  thereof,  and,  o/ter  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
tbe  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  any  partner,  after  the  payment  of  bis  sepa- 
rate debts,  such  balance  shall  be  added  to  the  joint  stock 
for  the  payment  of  the  Joint  creditors;  and  if  there  shall 
be  any  oalance  of  the  joint  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  the  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certificate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  pi*oceed- 
ings  had  been  by  or  against  him  alone  under  tnis  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  by  or  against  one  person 
alone.  If  such  copartners  reside  in  different  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition,  as  in  this  act 
provided. 

Before  this  enactment— partners  could  not  be  adjadged  insolyent. 
5  Cal.  195;  8  Gal.  44;  Creditors  v.  Huston,-  July  21st,  1880:  pursuit  or 
firm  property,  Cal.  F.  Co.  v.  Halsey,  March  15th,  1880,  5  Fac.  C.  L.  J. 
125. 

§  36.  The  provisions  of  this  act  shall  apphr  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
Surpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  tanen  as  are  provided  in  the  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
is  declared  insolvent,  all  its  property  and  assets  shall  be 
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distributed  to  the  creditors;  but  no  discharge  shall  be 
granted  to  any  corporation. 
OorporationB— see  Civil  Code,  sees.  28S-618. 

ABTICLB  VI. 

PROOF  OF  DEBTS. 

§  37.  All  debts  due  and  payable  from  the  debtor  at 
the  time  of  the  adjudication  of  insolvency,  and  all  debts 
then  existing  but  not  payable  until  a  future  time,  a  re- 
bate of  interest  being  made  when  no  interest  is  payable 
by  the  terms  of  the  contract ,  may  be  proved  against  the 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  account, 
of  any  goods  or  chattels  wrongfully  tal^en,  converted,  or 
withheld  by  him,  may  be  proved  and  allowed  as  debts  to 
the  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  the  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  6ontract,  or  for  any  debt  of  another  person, 
and  his  liability  shall  not  have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared. 

§  40.  In  all  cases  of  contingent  debts,  and  contingent 
liabilities  contracted  by  the  debtor,  and  not  herein  otlier- 
wise  provided  for,  the  creditor  may  make  claim  therefor 
and  have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  he  may,  at  anytime,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ascertained  and  liquidated,  which  shall  be  done 
in  such  manner  as  the  court  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
or  otherwise,  lor  the  debtor  who  shall  have  paid  the  del)t, 
or  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  he  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceedings  in 
insolvency  were  commenced;  and  any  person  vso  liable 
for  the  debtor,  and  who  has  not  paid  the  whole  of  said 
debt  but  is  still  -liable  for  the  same,  or  any  part  thereofr 


42-5  PBOOF  OF  DEBTS.  660 

may,  if  the  creditor  shall  fail  or  omit  to  prove  such  debt, 
prove  the  same  in  the  name  of  the  creditor. 
Surety's  claim  for  contribntion— see  Code  Civ.  Proc.  sec.  709. 

§  42.  "Where  the  debtor  is  liable  to  pay  rent,  or  other 
debt  f  alUns;  due  at  fixed  and  stated  periods,  the  creditor 
may  prove  lor  a  proportionate  part  thereof  up  to  the  time 
of  the  insolvency,  as  if  the  same  became  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  periods. 

§  43.  In  all  cases  of  mutual  debts  and  mutual  credits 
between  the  parties,  the  account  between  them  shall  be 
stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  and  paid.  But  no  set-off  or 
counter-claim  shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate;  provided,  that  no  set-off  or 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  to 
the  insolvent  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition  by  or  against  him,  for 
the  purpose  of  making  such  set-off  or  counter-claim. 

Ooonter-claim— 8ec.21,8abd.  In. 

§  44.  When  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  the 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  the 
balance  of  the  debt,  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  the 
value  of  the  property  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  hp  may  sell  the  property,  subject  to  the 
claim  of  the  creditor  thereon,  and  in  either  case  the  as- 
signee and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt. 

Incnxnbered  property— power  of  assignee  over,  sec.  21,  subd.  6. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 
lowed to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied  judgments  al- 
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ready  obtained  thereon,  shall  be  deemed  to  be  discharged 
and  surrendered  thereby;  provided^  that  no  valid  lien  ex- 
isting in  good  faith  thereunder  shall  be  thereby  affected; 
and  further  provided,  that  a  creditor  proving  his  debt  or 
claim  shall  not  be  held  to  have  waived  his  right  of  action 
orsuit  against  the  debtor  where  a  discharge  has  been  re- 
fused, or  the  proceedings  have  determined  without  a  dis- 
charge. And  no  creditor  whose  debt  is  provable  under 
this  act  shall  be  allowed,  after  the  commencement  of 
proceedings  in  insolvency,  to  prosecute  to  final  judgment 
any  action  therefor  against  tlie  debtor  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  deter- 
mined, and  any  such  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  the  as- 
signee, be  stayed  to  await  the  determination  of  the  court 
in  insolvency  on  the  guestion  of  discharge;  provided,  there 
be  no  unreasonable  delay  on  the  part  of  the  debtor,  or  of. 
the  petitioning  creditors,  as  the  case  ma^  be,  in  prosecut- 
ing the  case  to  its  conclusion;  and  provided,  also,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  insolvency,  may  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  be  stayed  as  aforesaid;  provided  further,  that 
where  a  valid  lien  or  attachment  has  been  acquired  or 
secured  in  any  such  action,  and  an  undertakms  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment, 
the  case  may  be  prosecuted  to  final  judgment  for  the  pur- 
pose of  fixing  the  liability  of  the  sureties  upon  such  un- 
dertaking; but  execution  against  the  insolvent  upon  such 
judgment  shall  be  stayed. 

Discharge— «ec.  48  et  seq, 

Undertaking  to  prevent  attachment— and  to  release  same,  see  Code 
Civ.  Proc.  sees.  540, 655  and  notes. 

Staf  oi  execution— see  Code  Cir.  Proc.  sec.  681n. 

§  46.  Any  person  who  shall  have  accepted  any  prefer* 
ence,  having  reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  debt  or  claim,  on  ac< 
count  of  which  the  preference  was  made  or  given;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  receivecTby  him  under  such  prefer- 
ence. 

Frandnlent  preferences  and  transfers— sec.  55. 

§  47.  The  court  may,  upon  the  application  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  without  any 

Code  Crv.  Phoo.-^6. 
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application,  before  or  after  adjadication  in  insolvency, 

examine  upon  oath  the  debtor  in  relation  to  his  property 

and  his  estate,  and  any  person  tendering  or  making  proof 

of  claims,  and  may  subpoena  witnesses  to  give  evidence 

relating  to  such  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

Snbpflena— see  Code  Civ.  Proc.  sec.  1985  etseq. 

Examination  of  witnesses— general  rales.  Code  Civ.  Proc  20t2  et 
ieq.:  rights  and  duties  of  witnesses,  sec.  2064  et  uq. 

Depo8itions->Code  Civ.  Proc.  sees.  201^2038. 

ARTICLE  VII. 


§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  ana  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided^  that  if  no  debts  have  been 
proven,  such  notice  shall  not  be  required. 

Senrice  by  mail— of  notice  to  creditors,  compare  sec.  In* 

§  49.  No  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  in 
his  afSdavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings m  insolvency,  in  relation  to  any  material  fact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the  presentation  of  his 
petition  and  inventory,  excepting  such  property  as  he  is 

eermitted  to  retain  under  the  provisions  of  this  act,  or  if 
e  has  caused  or  permitted  any  loss  or  destruction  thereof ; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
chattels  to  be  attached,  or  seized  on  execution;  or  if  he 
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has  4estroyed,  mutilated,  altered,  or  falsified  any  of  his 
books,  documents,  papers,  writings,  or  securities,  or  has 
made  or  been  privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document  with 
intent  to  defraud  Ms  creditors;  or  if  he  has  given  any 
fraudulent  preference  contrary  to  the  provisions  of  this 
act/  or  mad!e  an^  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  of  his  property,  or 
has  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  fictitious  debt  against  his  estate,  or  if,  having 
knowledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge;  or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper  books  of  account;  or  if 
he  or  any  other  person  on  his  account,  or  in  his  behalf, 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of 
Erefering  any  creditor  or  person  having  a  claim  against 
im,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  under 
this  act  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act ;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
he  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such  discharge  or  as  invalidating  such  discharge,  if 
granted. 

Books  of  account— see  as  to  effect  of  failure  to  deposit,  sec.  22n. 

Fraudulent  preferences  and  transfers— sec.  55  and  notes. 

Fraud— generally,  Civil  Code,  sec.  3441 ;  2  Cal.  107, 269, 326;  6  Cal.  161; 
6  Cal.  47. 664, 670;  7  Cal.  206;  8  Cal.  87:  12  Cal.  45, 281;  13  Cal.  76;  19  Cal. 
302;  21  Cal.  402;  25  Cal.  653;  26  Cal.  309;  35  Cal.  223;  37CaL328;  49  Cal. 
620;  50  Cal.  132:  fraudiUent  Intent,  Civil  Code,  sec.  3442;  7  Cal.  391, 503; 
8  Cal.  118;  12  Cal.  45;  14  Cal.  165;  24  Cal.  502;  36  GaL  159;  42  Cal.  361;  43 
Cal.  581;  48  CaL  399;  50  CaL  132:  penalty,  sec.  56. 

§  50.  Any  creditor  opposing  the  discharge  of  a  debtor 
shall  file  specifications,  in  writing,  of  the  grounds  of  his 
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opposition,  and  after  the  debtor  has  filed  and  served  his 
answer  thereto,  which  pleadings  shall  be  verified,  tbe 
court  shall  try  the  issue  or  issues  raised,  with  or  without 
a  jury,  according  to  the  practice  provided  by  law  in  civil 
actions. 

Opposition  to  discharge— for  defects  of  petition  or  schedules,  4  Cal. 
337:  32  Cal.  406:  hy  creditor  not  named,  4  Cal.  337:  fraud,  settinsr  forth 
facts,  37  Cal.  354 ;  39  Cal.  123. 

Verification  of  p  eadings— see  Code  Civ.  Froc.  sec.  446  and  notes. 
Conduct  of  trial— in  civU  actions,  see  Code  Civ.  Proc.  8ec.607n. 

§  51.  If  it  shall  appear  to  the  court  that  the  debtor  has 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  he  is  entitled  under  the  provisions  thereof  to  receive 
a  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinafter  provided,  and  shall  give 
him  a  certificate  thereof,  under  tbe  seal  of  the  court,  in 
substance  as   follows:    In  the  Superior  Court,  of   the 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 

Srovable  against  his  estate,  and  which  existed  on  the 
ay  of ,  on*  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  me  court,  this of ,  a.  d.  18—.    Attest, 

,  Clerk.    [Seal.]   ' ,  Judge. 

§  52.  No  debt  created  by  fraud  or  embezzlement  of  the 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  while 
•acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  tins  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 

Fiduciary  character  of  debt— prevents  discharge,  46  Cal.  547. 

§  53.  A  discharge,  duly  granted  under  this  act,  shall, 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  which  were  or  might  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  dis-^ 
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charge  was  granted  to  him,  setting  forth  the  same  in  full, 
and  the  same  shall  be  a  complete  bar  to  all  suits  brought 
on  any  such  debts,  claims,  liabilities,  or  demands,  and  the 
certificate  shall  be  prima  facie  evidence  in  favor  of  such 
fact,  and  of  the  regularity  of  such  discharge ;  provided^  how- 
ever,  that  any  creditor  of  said  debtor,  whose  debt  was 
proved  or  provable  against  the  estate  in  insolvency,  who 
shall  see  fit  to  contest  the  validity  of  such  discharge  on 
the  CTound  that  it  was  fraudulently  obtained,  and  who 
has  discovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after 
the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  the  same  shall  have  been 
pleaded,  the  effect  thereof  may  be  avoided  collaterally 
upon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  Cal.  173;  17  Cal.  518;  34  Cal.  98: 
when  no  defense,  26  Cal.  279;  38  Cal.  196. 
Attacking  discharge— 41  Cal.  123. 

§  54.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
affect  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

ARTICLE  Vni. 
FRAUDULENT  PREFERENCES  AND  TRANS- 
FERS. 

§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attachment,  seizure,  pay- 
ment, pledge,  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  object 
of,  or  in  any  way  hinder,  imj^ede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assignment  is  void,  and 
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the  assignee  may  recover  the  property,  or  the  value  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  such  sale, 
assignment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  that 
fact  shall  he  prima  facis  evidence  of  fraud. 

Fraadulent  pref  orences  and  transfers— CItII  Code,  sees.  S439-M42 ;  5 
Cal.488:  10CaL227.269:  12Cal.281;  13Cal.62;  19Cal.41;  21  CaLll;  23 
Cal.  194;  23  Gal.  233,  fil4;  84  Cal.  36, 100:  35  CaL  223, 802;  37  CaL  328;  41 
Gal.  239, 545 :  42  Cal.  861 ;  49  Cal.  620;  51  CaL  621 ;  53  CaL  197. 

Asaignments  for  benefit  of  creditors— Civil  Code,  sees.  3449-8173;  2 
CaL  107;  3  Cal.  471 ;  5  Cal.  210;  8  Gal.  152;  10  CaL  269, 274;  12  CaL  469;  14 
CaL  450;  41  Cal.  566. 

ARTICLE  IX. 

PENAL  GLAUSSB. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof:  or  shall  at- 
tempt to  account  for  any  of  his  property  by  nctitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  m  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years. 
Ooncealing  propert7,  etc.— see  Penal  Code,  sec.  IM. 

Fraudulent  dealing  with  books  or  writing— see  Penal  Code,  sec. 
132. 

Iteud— sec.  49fi;  19  Cal.  143. 

Fraudulent  preferences  and  transfers-«ec.  05fi. 

ARTIOLB   X. 

MISCELLANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
had  lived. 

Continuance  of  proceedings— after  death  of  party,  compare  Code 
Cly.  Proc.  sec.  S85. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc.  sec.  81^. 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  dcdy  authorized 
agent. 

Attorney— see  Code  Cir.  Proc.  sec.  275  a  seq. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execution— see  Code  Civ.  Proc  sec.  680  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"  debtor**  includes  partnerships  and  corporations. 

Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 
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§  63.  A  receiver  may  be  appointed  by  the  court  in 
which  an  insolvent  proceeding  is  pending  before  the  elec- 
tion of  an  assignee : 

1.  Upon  the  application  of  creditors,  where  it  is  shown 
that  the  property,  or  any  portion  thereof,  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  eq[uity.  And  thereupon  the  ap- 
pointment, oath,  undertakmg,  and  powers  of  such  receiv- 
er shall,  in  all  respects,  be  regulated  by  the  general  l^ws 
of  the  State  applicable  to  receivers.  * 

Receivers— see  Code  Civ.  Froc.  sec.  664  et  seq. 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 
the  State  of  California  relating  to  contempts  are  hereby 
made  applicable  to  all  proceedings  under  this  act.  An 
appeal  shall  be  allowed  to  the  Supreme  Court  from  any 
order  adjudging  any  person  guilty  of  contempt  of  court. 

Oonteznpts— sees.  1209-1222, 907-910;  also  sees.  178, 183, 1016, 1460, 1461. 

Appeal  to  Sapreme  Oonrt— sec.  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolved  by  an  undertaking  given  by  the 
defendant,  if  the  claim  upon  which  the  attachment  suit 
was  commenced  is  proved  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  legal  costs  and  disburse- 
ments of  the  suit,  and  of  the  keeping  of  the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt.  In  all  con- 
tested matters  in  insolvency  tne  court  may,  in  its  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estate, 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  therefor.  In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  legal 
costs  and  disbursements  incurred  by  them  in  that  oe- 
half. 

Attachment— see  Code  Civ.  Proc.  sec.  537  et  seq. 

§  66.  The  court  may,  upon  the  application  of  the  debt- 
or, if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  no 
dismissal  shall  be  made  without  the  consent  of  all  parties 
interested  in  or  affected  thereby. 
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§  67.  An  appeal  may  be  taken  to  the  Supreme  Court 
in  the  following  cases : 

1.  From  an  order  granting  or  refusing  an  adjudication 
of  insolvency; 

2.  Allowing  or  rejecting  a  creditor*s  claim,  in  whole  or 
in  part; 

3.  Overruling  a  motion  for  a  new  trial; 

4.  Settling  an  account  of  an  assignee; 

5.  Against  or  in  favor  of  settiug  apart  homestead  or 
other  property  claimed  as  exempt  from  execution; 

6.  Granting  or  refusing  a  discharge  to  the  debtor. 

The  notice,  undertaking,  and  procedure  on  appeal  shall 
conform  to  the  general  laws  of  this  State  regulating  ap- 
peals in  civil  cases,  except  that  when  the  assignee  has 
given  an  official  undertaking  and  appeal  from  a  judgment 
or  order  in  insolvency,  bis  official  undertaking  stands  in 
the  place  of  an  undertaking  on  appeal,  and  tne  sureties 
therein  are  liable  on  such  undertakmg. 

Appeal  in  contempt  cases— sec.  64. 

Appeals— In  general,  see  Code  Civ.  Proc.  sees.  936-909:  notice,  ses 
Code  Civ.  Proc.  sec.  940  and  note:  undertaking,  see  Code  Civ.  Proc. 
sees.  940, 941,  and  notes. 

Official  undertaking— In  lien  of  usual  bond,  compare  Code  Civ. 
Proc.  sec.  965. 

§  68.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  provided,  hoiih 
ever,  that  such  repeal  shall  in  no  manner  invalidate  or  af- 
fect any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 

Repeals— see  Code  Civ.  Proc.  sec.  18ii. 
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Action*  Continued. 

against  sheriff  for  official  acts.  1055. 

against  sureties  on  arrest  and  bail.  i90. 

against  two  or  more,  proceedings  thereon,  414. 

arbitration  revoking  submission  to,  1290. 

between  husband  and  wife.  370. 

by  whom  prosecuted,  30, 367. 

by  assignee,  868. 

by  executors  and  administrators,  1683, 1590. 

by  father  or  mother,  for  injury  or  death  of  child,  S79. 

by  father  or  mother,  for  seduction  of  daughter,  875> 

by  guardian,  for  injury  or  death  of  ward,  376. 

by  guardian,  for  seduction  of  ward,  375. 

by  guardian,  for  property  of  ward,  1769. 

by  purchaser,  at  sheriff's  sale  after  eviction,  708( 

by  receiver,  668. 

by  representative,  for  death  of  person,  377. 

by  State,  446. 

by  surety,  to  compel  satisfaction  of  a  debt,  1060. 

by  unmarried  female,  for  seduction,  374. 

by  whom  prosecuted,  80. 

commencement  of,  350, 405. 

consolidation  of,  1U48. 

causes  of,  which  may  be  united,  427. 

continuance  in  case  of  death,  etc.,  385. 

costs,  when  allowed  in,  1022-1039. 

costs,  when  several  actions  are  united,  1023. 

depositions  in,  2020, 2021. 

dismissal  of,  581. 

for  condemnation  of  lands,  proceedings  in,  124S-125S. 

for  damages  against  defaulting  witness,  1992. 

for  damages  for  usurpation  oiofflce  or  franchise,  807. 

for  death  or  injury,  who  may  sue,  376. 377. 

for  delivery  or  personal  property,  50^-521. 

for  foreclosure,  form  of,  726-728. 

for  foreclosure  of  liens,  1191-1199. 

for  libel  and  slander,  460. 

for  liens  may  be  consolidated,  1196. 

for  nuisance,  731. 

for  partition  of  real  property,  752-797. 

for  recovery  of  estate  sold  by  guardian,  1806. 

for  determlaiug  conflicting  claims  to  real  property,  7S8-748. 

for  seduction,  who  may  sue,  374, 375. 

for  trespass  on  realty,  733, 1583. 

for  usurpation  of  oflice  or  franchise,  802-810. 

for  waste,  732, 1583. 

form  of,  307. 

giardian  power  to  bring.  1769. 
eludes  special  proceedings,  863« 
in  Justices'  Courts,  839-850. 
how  commenced,  405. 

limitation  of  action  on  guardian's  bond,  1805. 
limitation  of,  for  recovery  of  estate  sold,  1806. 
limitation  of  actions,  312-362. 
limitations  in  other  than  real  actions,  335-348. 
limitations  of  actions  for  vacating  sales,  1573. 
limitation  of,  how  affected  by  Code,  9. 
limitation  of,  on  preferred  claim  for  wages,  1206. 
manner  of  commencing,  407-412. 

may  be  retried  on  failure  of  verdict  or  discharge  of  JuiT,  616. 
may  proceed  after  Judgment  against  one  of  several  deiendantv* 
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Alien— effect  of  alienage  on  limitation  of  actions,  854. 

Alienation— after  suit  commenced,  effect  of,  in  real  actions,  740, 747. 

Allegations— afOrmatlve,  by  whom  must  be  proved,  1860. 
denials  of,  how  made,  437. 
if  not  controverted,  deemed  admitted,  462. 
in  complaint  for  injunction,  what  essential,  S28. 
in  pleauimrs  against  joint  debtors,  993. 
sham  and  irrelevant  to  be  stricken  out,  453. 
material,  what  are,  463. 
material  only  need  be  proved,  1867. 
negative,  when  must  be  proved,  1869. 
to  be  liberally  construed,  452. 
redundant,  striking  out,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  463. 
burden  of  proof  of,  1869, 1981. 
variance,  469-471. 

Allowance— for  support  of  family  of  decedent,  1464, 1467. 
how  to  be  paid,  1467. 

Alteration— in  writing  must  be  accounted  for,  1962. 
Ambiguity— as  a  ground  for  demurrer,  490. 
grounds  of  demurrer  to  answer,  444. 

Amendmenta— after  demurrer  filed,  472. 
by  adding  or  striking  out  party.  473. 
by  correcting  name  of  party,  473. 
must  be  fiiea  and  served,  4^. 
of  course,  472. 
of  process,  128. 
terms  may  be  imposed,  473. 
to  complaint,  when  allowed,  464. 
to  complaint,  service  of,  432. 
to  pleadings  or  proceedings  generally,  473. 
to  pleadings  In  Justices'  Courts,  859. 
upon  aflidavit  and  notice.  473. 
errors  and  defects  to  be  disregarded.  475. 
fictitious  name,  where  real  name  discovered!  474. 
service  of,  432. 472. 
supplemental  pleadings,  464. 
variance.  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  430. 

Answer— as  a  pleading.  432. 

amendment,  when  allowed,  464-472. 

as  an  appearance.  1014. 

by  whom  verlfled,  and  form  of  verification,  446. 

construction  of,  452. 

copy  of  instrument  in,  effect  of  pleading,  448. 

cross^emands  in,  440.  \ 

counter-claim  in.  438-440.  ' 

defenses  in,  must  bo  separately  stated,  441. 

demanding  items  of  account,  454. 

defenses  not  raised  by,  waived,  434, 439. 

demurrer  at  samo  time  with,  431.  j 

demurrer  to.  443-444. 

denials  in.  437. 

disclaimer,  739. 

effect  of  omission  to  set  up  counter-claim  in,  856. 

effect  of  demurrer  on  answer,  472. 

errors  and  defects  in,  475. 


to  be  filed  OQ  demurret  oTemUeil,  472. 
to  complftlut  on  written  lastnuaent,  in. 
tomuidaintm.lO!''!,  lUM. 
vnilier,byfa[turfl  to  object,  434. 
mdvcr  of  Bnmmoii!!  by.  IM. 

want  of  verlBcntlan.  viiat  atlmlts,  US. 
wbeu  in»  ba  stricken  out,4M. 
when  oni[38ion  waives  counter-claim,  4J9. 
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fiOoro  lO,  inlTe>Ji»Tr«l- 
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WpDtm,  Is  waiver  ot  DOtlee,  UK. 

vhatconsUlutes,  1011. 
Appolluit— nnBtflls  luidertBklDff,  ft 
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of  Superior  Court,  7I>,  m  . 
Applloatlon— to  court,  repetition  proUblted,  192. 

repetltlDa,acouteiDpt.l83. 
Apnialeoi^mar  be  appointed  at  chambers,  IBS. 

to  be  appolntedby  Superior  Gonrt,lM4. 

wbo  are,  and  by  wtaom  appointed,  14M. 


AfbtUMoa—  Co. 

judgment,  nben  not  niblMt  to  sppeal,  I3W. 

11  Babmlislou  Id,  la  revoked,  measuie  oC  damages,  IS». 
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AsBuiIt  and  battsir— JufUiUcllau  ot  JaaUcea'  Courts.  11 
Aaimument— of  vaJue  of  property  eonOemiiAd,  1248. 
Aulgnas— maysae.au. 
Awlanmsot— of  sccDimta,  etc.,  MS. 
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Attaobmeut  of  penoa— of  wltnera,  power  ol  jadlclal  olBcer,  in. 
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to  compel  atteadanco.  19^ 
In  pnjbHta  procaedlnxs.  to  compel  atteutUuice  at  iiecntor.  et 

of  peison  cited  to  appaar,  UX. 

ol  executor,  etc.,  r^iisln^  lo  appear  and  reader  exblblt.  lEiT. 
Attandanoo— of  «itnesaes  may  bo  compelled,  177. 

oC  wltoesMB,  bow  procoreil,  19e3-l9»T. 
Attomsr— accusation  walnit  musC  be  In  wtitlng,  tX, 
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Bid— at  administration  sale,  how  received,  1549. 
what  amount  to  be  bid,  1550. 
at  execution  sale,  694. 

Bidder— refusal  to  pay  bid  at  execution  sale,  685-697. 
extent  of  Uabfllty,  &n. 
when  officer  mayref  use  bid,  696. 
recovery  from,  696. 

Bill  of  costs— verification  and  flUng  of,  1033. 

Bill  of  ezchanee— notice  to  drawers  and  indorserSr  how  construed. 
1866. 
assignment  of,  368. 
parties  Joined  as  defendants,  383. 

BUI  of  particnlars— obtaining,  practice  oa,  454. 
need  not  be  pleaded,  454. 
complaint  in  Justices'  Ck>urt  may  be,  8S8. 

Blank— in  process  in  Justices'  Courts  to  be  filled*  9!i0. 

Boats— liability  of,  liens  for,  813. 
actions  may  be  brought,  814. 
complaint,  what  to  oesiffnatOf  815. 
summons,  how  served,  816. 
attachment  may  issue,  817. 
issuance  of  writ,  818. 
writ,  how  directed,  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  822. 
discharge  of  attachment,  terms  of,  823. 
sale  under  judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  preferred,  82&i 
claims,  how  enforced,  825. 
claims,  how  proved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  reqolsites  of*  1388. 
additional,  when  required,  1389. 
separate  bonds  reqmred,  1391. 
not  void  on  first  recovery,  1392. 
sureties  must  justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  with,  1896. 
of  administrator,  with  will  annexed,  1426. 
of  purchaser  at  administrator's  sale,  when  rcfqplredi  1667. 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  1661. 
suit  upon  distributees'  bond,  1662. 
of  agent  appointed  for  absent  distributees,  1^. 
of  public  administrator  on  special  letters,  1727. 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian,  when  required,  1803. 
must  be  filed,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809. 
court  commissioners  may  take,  259. 

qualifications  of  sureties,  1067.  . 

8ee  UNDEBTAKiiras,  Bail. 

Books— containing  laws  presumed  to  be  correct,  1900. 
entries  in  oflScial,  evidence,  1920. 


INDEX.  68T 

Books— Conftnuetf. 

of  science,  art,  etc..  as  evideiice,  1936. 

of  records  of  wills  to  be  kept,  1818. 

judgment  book  to  be  kept,  (168. 

ludgment  to  be  entered  In  amicable  actions,  1132. 

Inspection  may  be  ordered  and  copy  giyen,  1000. 

Bfeach  of  peace— Jurisdiction  in  actions  for,  115. 

Buildinga— proceedings  to  enforce  liens  on,  1188-1190. 
wbat  public,  exempt  from  execution,  690. 

Burden  of  proof— on  wbat  it  rests,  1961, 1962.  t 

Calendar— causes  to  be  entered  on,  by  clerk,  593. 

Oapacity— want  of,  ground  for  demurrer,  430. 

Case  agreed— controversy  without  action,  1138-1140. 

Oanses  of  action— may  be  Joined,  427. 
must  be  separately  stated,  427. 
where  tried,  392-896. 

misjoinder  of,  ground  for  demurrer,  430. 
Insufficiency  of,  ground  for  demurrer,  430. 
rights  not  waived  by  not  demurring,  434. 
summons  must  contain  statement  of  ^  407. 

Oertiflcate— of  sale  of  personal  property  under  ezeeation,  696. 
of  sale  of  immovable  personal  property,  699. 
of  sale  of  real  properfy,  700. 
what  must  show,  700. 
duplicate  to  be  filed,  700. 
of  proof  of  lost  will.  1340. 
of  proof,  to  be  attached  to  will,  1317. 
of  service  of  summons,  415. 
of  clerk  to  papers  furnished  on  appeal,  953. 
of  written  law  or  public  writing.  Tor  evidence,  1901. 
of  copy  of  foreign  judicial  record,  1906, 1907. 
of  copy  of  document,f or  evidence,  1919. 
of  judicial  record  of  States  or  United  States,  1906. 
of  sale  of  personal  property,  capable  of  delivery,  608. 
of  sale  of  personal  property  incapable  of  delivery,  699. 
of  sale  of  real  property  on  execution,  700. 
of  location  of  land  as  evidence,  1925. 
of  purchase  as  evidence,  1925. 
of  foreign  justice  to  transcript  of  docket,  1922-1934. 
official,  what  to  contain,  1928. 
official  seal  to  be  affixed  to,  1923. 
on  review,  what  to  be  certified,  1076. 
to  transcript  on  appeal,  953. 

Certiorari— to  be  hereafter  known  as  review,  1067. 
generally,  1067-1077. 
See  Review. 

Oestol  que  trust- when  not  necessary  to  join  as  plaintiff,  868t. 

Challenges— peremptory,  four  allowed,  601. 
grounds  of,  for  cause,  602. 
xor  cause,  how  tried,  603. 
in  Justices'  Courts,  885. 

Chambers— power  of  supreme  lusticer  in,  165i  176. 
of  superior  judge  in,  166, 176, 1305. 
provisions  forjudges  in,  144. 
all  writs  and  orders  may  issue  in,  106, 1168. 
writs  may  be  made  returnable  in,  1106. 
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Ohange— of  parties,  385. 

of  place  of  trial,  397-399. 

of  place  of  trial.  Justices'  Courts,  832-833. 

Ohange  of  names— application  for,  how  made,  1276. 
hearing  application  and  remonstrance,  1278. 
Jurisdiction  in  proceedlnsrs  for,  1275. 
publication  required,  127o. 

Ohange  of  place  of  trial— grounds  for,  397. 

where  cause  may  be  transferred  to,  898. 
f       transfer  of  actlonSjjiAecting  real  estate,  400. 

costs  on  transfer,  399. 

in  Justices'  Courts,  833. 

on  disability  of  Justice,  other  justice  may  sit,  922. 

not  to  be  changed  more  than  once,  834. 

where  cause  must  be  transferred  to,  835. 

proceedings  on,  in  Justices'  Courts,  836. 

efiEect  of  order  of  Justice  for,  837. 

transfer  to  Superior  Court,  838. 

Oharge  to  jnry— what  to  contain,  606. 

fenerallv,  607, 608. 
urther  instructions,  how  given,  614. 

Chief  jnatice— election  an^  term  of  offtce,  40. 
to  assign  Justices,  48. 
to  apportion  business ,  44. 
may  convene  court,  45. 
in  case  of  absence,  place  how  filled,  46 

Chose  in  action— assignment  of,  368. 

Citation-generaUy,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will,  1304. 

to  parties  interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  Justification  of  sureties  In  probate,  1394. 

on  application  for  new  sureties,  1398-1402. 

on  application  for  release  of  sureties,  1403. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on,  411. 

security  not  required  in  actions  by,  1068. 

to  person  in  charge  of  decedent's  property,  1459-1461. 

to  minor,  by  superior  judge,  1749. 

to  render  an  exhibit,  1623-1625. 

to  render  an  account,  1628. 

time  of  service  and  return,  1711. 

when  issued,  1706. 

how  served,  1709, 1710. 

City— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1058. 

Civil  actions— arise  from  obligation  or  injury,  25. 
when  tmd  how  prosecuted,  30. 
by  whom  prosecuted,  30. 

? tending  rights  not  affected  by  Code,  8. 
or  reaiproperty,  limitation  of,  315-928. 
may  be  consolidiated  on  lien,  1196. 
how  commenced,  405. 
when  to  be  commenced*  312. 
when  deemed  commenced,  350. 
limitation  of,  against  corporation,  359. 
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limitation,  wbere  cause  arises  In  other  State,  361. 
how  commenced  in  Police  Courts,  929. 
questions  involved  in,  may  be  submitted  to  arbitratlon>  1281. 
See  ACTI017S. 

Olaims— by  third  person  in  replevin,  619. 
by  third  person  in  attachment,  549. 
by  third  person  in  execution,  689. 
of  lienholder,  when  to  be  filed,  1187. 
for  washes  of  mariner,  preferred,  826. 
adverse,  for  personal  property,  1050. 
adverse,  for  real  property.  738. 
ac^ainst  estates  of^  deceased,  1493. 

Claim  and  delivery— generaUy,  50»-520. 

application  of  Statute  of  Limitations,  338. 
delivery,  when  to  be  claimed,  509. 
affidavit  and  its  requirements,  510. 
requisition  to  sheriff,  511. 
security  on  part  of  plaintiff,  512. 
service  of  process,  512. 
imdertaklng  of  plaintiff,  512. 
exceptions  to  sureties,  proceedings  on,  513. 
defendant,  when  entitled  to  redelivery,  614. 
justiflcation  of  defendant's  sureties,  515. 
quallflcatioi^  of  sureties,  516. 
concealed  property,  how  taken,  517. 
property,  how  kept,  518. 
Bherifl's  return,  520. 
claim  by  third  party,  proceedings,  519. 
notice  of  claim  and  affidavit  to  oe  filed,  S2fl. 
Judgment  on,  to  be  an  alternative,  667. 
linutatlon  of  action  in,  338. 
in  Justices'  Courts,  how  enforced,  870. 
finding  of  jury  in  actions  for,  627. 
execution  ou,  to  whom  Issued,  687. 
execution,  what  to  recite,  682. 
judgment  in,  how  enforced,  684-6S7. 
coBta  allowed  on  actions  for,  1022. 

Olaima  against  estates— when  must  be  presented,  I5C0. 

See  Estates  of  Deceased  Pebsons. 
Olergyman  or  priest— communications,  privileged,  1881. 

Olerk— to  make  up  calendar,  593.  ^ 

to  keep  judgment  docket,  671-673. 
to  enter  judgment,  664. 
to  keep  judgment  book,  668. 
to  make  up  judgment  roll,  670. 
can  take  amdavlts,  2012. 
when  to  take  down  testimony,  1051. 
must  indorse  on  complaint,  what,  406. 
must  keep  register  of  actions,  1062. 
duty  of,  in  contested  elections,  1118. 
duty  of,  on  confession  of  judgment,  1134. 
du^  of,  on  submission  to  arbitration,  1283. 
what  to  transmit  on  verdict  on  mandate,  1093. 
of  tribunal  to  return  writ  of  review  with  traDSdlptT,  1070. 
to  invest  proceeds  on  partition  sales,  789. 
duty  of,  on  investment;,  791. 
to  attest  decree  in  partition,  1684.  , 

In  probate  mcUters. 

to  file  and  record  certificate  of  proof,  1318. 


€6$ 

In  probate  matters. 

to  file  petition  for  letters*  1371. 
'  to  post  notices,  1S73. 
to  Issue  citation,  1384. 
to  record  letters,  etc.,  1387. 
to  sign  and  seal  letters,  1356. 
to  issue  letters.  1412. 
to  give  transcrlpt-and  certificate,  1429. 
when  to  issue  subpoenas  and  citations,  1707, 1708. 
to  enter  claims  on  register,  1497. 
to  sign  citation,  1707. 

Oode  of  Oivil  Frocednre—existlng  actions,  not  affected  by,  8. 
bow  divided,  1. 

limitation  of  actions  not  affected  hj,  9. 
not  retroactive,  3. 

provisions  of,  applicable  to  enforcement  of  liens,  1198. 
provisions  of,  effect  on  existing  statutes,  5. 
provisions  applicable  to  Justices'  Courts,  869. 
provisions  of,  applicable  to  proceedings  for  condemnation  of 

land,  1256. 
rule  of  construction  of  ^  4. 

interpretation  clause,  17.  * 

repealing  clause,  18. 
terms,  how  employed,  16. 
words  defined,  17. 
when  to  take  effect,  2. 

Oodes— construction  of,  generally,  4. 

Oodicil— will  includes,  17. 

Commencement  of  action— actions*  how  commenced,  405. 
summons,  issuance  of,  407. 
alias  summons,  when  to  Issue,  408. 
notice  to  be  filed  In  real  actions,  409. 
in  Police  Courts^  929. 

Oommission  to  take  testimony-— within  State,  2021, 2081-3038. 
without  State,  2024-2028. 

Oommittee— see  Guasdiait. 

Common  law— Code  not  construed  as  in  derogation  of,  4. 

Compensation— to  tenants  in  partition,  sales  to  be  mad^,  778. 
to  be  fixed  by  courts  in  such  cases,  779. 
to  owner,  on  condemnation  of  land,  1249. 
ou  unequal  partition  of  land,  792. 
of  appraisers  in  probate,  1444. 
of  attorneys,  regulated  by  agreement,  1021. 
of  referee  in  probate,  1508, 1636. 
of  executor  by  will,  1616. 
renunclatloi)  of  same,  1616. 
further  allowance,  1618. 
of  agent  of  absentee  on  partition,  1698. 
of  guardians,  1776. 

Complaint— as  a  pleading,  422. 
first  pleading  in  action,  425. 
allegations,  admitted  if  not  denied,  462 
allegations,  material,  what  are,  4o3. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  chose  in  action,  etc.,  968. 
commencement  of  action  by  filing,  350, 405. 
contents  of,  426. 
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OamproxaiMe^Continued. 

objections  to  tender  must  be  specified,  207<(. 
receipt  may  be  demanded,  207o. 
In  Justice's  Court,  895. 
generaUy,  2074-2076, 2078. 

Oomputation  of  time— how  made,  13. 

time  of  performance  of  act  may  be  extended,  1064. 

Concealed— property,  possession  of,  how  demanded,  A17. 
defendant,  service  how  made  on,  412. 
witness,  subpoena,  how  served  on,  1988. 

OoncluBive  evidence— defined,  1837. 
how  restricted,  1978. 

Oondemnation  of  land— see  Em.isjsst  Domaht. 

Condition  precedent— performance  of,  how  pleaded,  457. 

Confession  of  judgment— may  be  mad^  for  debt  due  or  for  contin- 
gent liability,  1132. 
statement  on,  1133. 

filing  statement  and  entering  ludgmeut,  1134. 
in  Justices'  Court,  how  made,  1135. 
jurisdictioi]%ovemed  by  unount  due,  1132. 

Conaangninity— as  a  disquallflcatlon  in  a  judge,  170. 
ground  of  challenge  to  juror,  602. 
ground  of  objection  to  referee,  641. 

Consolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  be  ordered,  1048. 

Conatmction— of  words  and  phrases  in  Code,  2-18. 

Contempt— judicial  officers  may  punish  for,  178. 

second  application  for  order  deemed  a,  188. 

generally,  1209-1222. 

of  juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and  preserving  order,  128, 177. 

disobedience  of  witness,  128, 177, 1991-1994. 

what  acts  or  omissions  arc,  1209. 

re-entry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  1211. 

in  absence  of  court,  what  necessary  to  show,  1211. 

warrant  m9,y  issue  on  notice  to  show  cause,  1212. 

Contempt— what  acts  or  omissions  are,  1209. 
reentry  on  property  after  eviction,  1210. 
in  and>out  of  presence  of  court,  proceedings  on,  1211. 
warrant  of  attachment  may  issue,  1212. 
ball  may  be  given  by  party  arrested  for,  1213. 
du^  of  sheriff  on  arrest.  1214. 
bail  bond,  form  and  conditions  of,  1215. 
offtcer  to  return  warrant  and  undertaking,  1216. 
hearing  on  charge  preferred,  1217. 
judgment  and  penalty  for,  1218. 
omissions,  how  punished,  1219. 

failure  to  appear  at  hearing,  proceedings  thereon,  1220. 
illnesS'Sufflclent  excuse  for  non-appearance,  1221. 
judgments  and  orders  in  cases  of,  are  final,  1222. 
failure  to  attend  as  juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness,  1991-1994. 
refusal  to  obey  citation  In  Probate  Court  is  a,  1460, 1461. 
in  Justices'  Courts,  acts  and  omissions  constituting,  906. 
in  presence  of  justice,  how  punished,  907. 
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OoBtempt^Cfaniimied, 

not  In  presence  of  tostlGe.  proceedings  on,  908. 
punishment,  measore  of,  in  Justices' Court,  909. 
conviction  for,  to  be  entered  in  Justices'  docket,  910. 
proYlslons  of  Code  as  to  service  of  process  not  to  apply,  1016. 
disobedience  to  mandamus,  1097. 

Oontesting  electionB-whoniay  contest,  grounds  of,  1111. 
elections,  when  annulled  for  Ir^rularity,  1112. 
when  not  annulled  for  malconduct,  1113. 
illegskl  votes,  when  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115.      * 
statement  of  cause  of  contest,  1116. 
list  of  illegal  votes,  when  to  be  furnished,  1116. 
want  of  form  of  statement,  not  to  vitiate,  11 17. 
special  term  of  coiui;  for  trial  of,  1118. 
citation  to  issue  to  respondent.  1119. 
witnesses,  attendance,  now  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adjournment  may  be  ordered,  1121. 
rules  to  govern,  on  trial,  1 122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1126. 
appeal,  wl^n  to  be  taken  within  ten  days,  1127. 

Oontesting  probate—See  Pbobatb  of  Will. 

Oontmnance— for  absence  of  testimony,  what  required,  595. 
in  proceedings  for  mandate,  when  may  be  ordered,  1099. 
not  allowed  on  amended  complaint  in  forcible  entry,  1171. 
for  non-return  of  commission  to  take  testimom",  2027. 
costs  as  a  condition  for,  in  discretion  of  court,  iwa^. 
in  forcible  entry  and  detainer,  1173. 
in  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  876. 
afftdavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Oontractors— liens  which  may  be  secured  by,  1183-1199. 
See  LiEir,  ExfvoucwasST  of. 

Oontracts— conditions  precedent  in,  how  pleaded.  457. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issue  in  actions  on,  587. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  Jury,  how  waived  in  actions  on,  631. 
Judgment  by  default  may  be  taken  in  action  on,  585. 
Judgments  in  gold  coin,  when  may  be  taken  on,  667. 
of  purchase,  by  decedent,  1565. 
enforcement  of,  1597. 

Contribution— enforced  by  one  of  several  Judgment  debtors,  709. 
among  l^;atees  on  distribution  of  estate,  1564. 

Oonvenlenoe— of  witnesses,  ground  for  change  of  venue,  397. 

Oonyeyance— Judicial  officers  may  take  acknowledgment  of,  179. 
mortgage  not  to  be  deemed  a,  744. 
of  land  on  execution  sale,  when  to  be  made,  703. 
under  administrator's  sale,  1555. 
of  land  by  executors  and  administrators.  1597-1607. 
and  sale  of  lands  to  pay  decedent's  debts,  1536-1576, 

Oorporations— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  in  insolvency  of,  564. 
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on  revocation  ot  nrobote  of  wlU,*lS32. 
in  Justices'  Courn,  wlien  allowed,  886, 924. 
against  comity,  how  i>ald,  10S9. 
against  State,  how  paid,  1038. 
surter  tender,  1030. 

Ooonsellon-at-law-Hsee  Attobsibtb. 

Counter-claim— may  be  demurred  to,  44S. 
not  barred  by  death  or  assignment,  439. 
may  be  set  up  by  defendant  on  answer,  437. 
allegations  in,  deemed  denied.  462. 
effect  of  filing  on  motion  to  dismiss  action,  881. 
omission  to  set  up.  effect  of,  in  Justices'  Courto»86S. 
what  constitutes,  438. 
demurrer  to,  443, 444. 
dismissal  on,  581. 
mast  be  specially  pleaded,  438. 
omission  to  set  up,  fatal,  439. 
each  must  be  separately  stated,  441.^ 
allegations  in,  deemed  denied,  462.> 
judinnent  for  excess,  066. 
nnmngs  of  Jury  on,  626. 

Oonnty— summons,  how  served  on,  411. 
place  of  trial  of  action  against,  394. 
verification  by,  446. 

costs  in  actions  against,  how  paid,  1039. 
need  not  give  security  in  actions,  1098. 

Oonnty  clerk— see  Clbbx. 

Oonnty  officers— ezenu>t  from  jury  duty,  200. 

Oonrt  commissioner— how  appointed,  258. 
powers  of,  299. 
to  have  seal,  259. 
fees  of,  259. 

not  to  have  partner,  172. 
reference  may  be  made  to,  640. 
to  report  within  twenty  days,  289,  641. 
effect  of  findings  of,  644. 
exceptions  to  findings,  review  of,  259, 648. 

Oonrts  of  justice— enumerated,  33. 
which  are  courts  of  record.  34. 
for  trial  of  impeachments,  36-39. 
Supreme  Court,  40-56. 
Superior  Courts,  65-79. 
Justices'  Courts,  85-98. 
Justices'  Courts  in  townships,  103-107. 
Police  Courts,  121. 
sittings  to  be  public,  124. 
exception  in  certain  cases,  125. 
powers  of,  128-130. 
place  of  holding  to  be  provided,  144. 

Jilace  of  holding,  when  may  be  ohaoged,  112. 
udlclal  days.  138. 
non-Judicial  days,  134. 
appointments  on  non-judicial  dairs,  135. 
powers  respecting  conduct  of  proceedinffs,  128,  ITT. 
courts  of  record  may  make  rules,  129. 
when  rules  take  effect,  130. 
proceedings  in  case  of  absence  of  judge,  139. 
adjournment  till  next  regular  session,  140. 
provisions  as  to  placerox  holding  courto,  142. 
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Oonrts  of  jastioe— Con/tfttted. 

parties  to  appear  at  place  Appointed,  143. 

when  sheriff  to  provide  court  rooms,  144. 

seals  of  courts,  what  courts  to  have,  147. 

seal  of  Supreme  Court,  148. 

seals  of  Superior  Courts,  149. 

seals  of  Police  Courts  of  cities  and  counties.  UO. 

seals,  how  provided— private  seals,  when  used,  151. 

clerk  of  court  to  keep  seal,  152. 

seals  of  courts,  to  what  documents  aflUed.  15S. 

validity  of  certain  writs,  process,  etc.,  without  seals,  153. 

Oonrts  of  record— ^what  courts  are,  34. 

Oredibility  of  witnesa—coUatend  facts  may  be  Inquired  Into,  1868. 
See  Witness. 

Creditors^when  entitled  to  administer.  1965. 
cannot  sue  special  admlnistautor,  1415. 
to  present  claims  agalpst  estate,  time  when,  14M. 
proceedings  of,  on  prriMitfttlnn  of  claim,  1^4-1504. 
may  apply  for  order  oflme  of  estate,  1546. 
may  require  suits  brought  to  recover  property  of  estate,  1590. 
may  except  to  adminiso^tor's  account,  1646. 
may  assent  to  deduction  on  contingent  claim,  1648. 
may  have  execution  Issued  upon  Judgment,  1649. 
claun  not  included  In  order,  how  disposed  of,  1660. 

Orimxnal  actions— provisions  for,  in  Criminal  Code,  SI. 

Oro8s>complaint— generally,  442. 

Cross  demands— not  barred  by  death  or  transfer,  489. 
compensate  each  other,  440.  . 

failure  to  set  up,  fatal,  434, 439. 

Onmnlative  evidence— defined,  1838. 

Onrrency— specific  may  be  recovered,  667. 

Onstody— of  abstract  of  title,  in  partition,  799. 
of  will,  duty  of  custodian,  1296. 
custodian  of  will,  when  subject  to  arrest,  1302. 
custodian  of  public  writings,  bound  to  give  copies,  1893. 
See  Sheautf. 

Onstoms— mining,  effect  of,  748. 
usage  of  trade,  etc.,  1870. 

Damages— must  be  claimed  in  complaint,  426. 
when  to  be  assessed  by  jury,  585. 
excessive,  ground  for  new  trial,  657. 
allowed  for  waste,  732. 

double,  in  proceedings  to  recover  embezzled  estate,  1460. 
treble,  in  actions  for  waste,  732. 
trebled,  in  actions  for  unlawful  entiy,  735, 1174. 
treble,  in  trespass,  733. 

improvements,  when  set  off,  to  claim  fdr,  741. 
purchaser  under  execution  may  oie  for,  746. 
or  for  injury  to  property  after  sale,  746. 
joinder  of  claims  for,  427. 
la  proceedings  for  mandate,  1095. 
in  proceediims  for  usurpation  of  office,  807. 
in  nuisance,  731. 

for  neglect  to  return  inventory  in  prolipte,  1450. 
double,  in  case  of  fraud,  1572.  *<!«» 

in  case  of  misconduct.  1571. 
for  misconduct  in  probate  sale,  1571, 1S72. 
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DamBfes~  ConUn  aid. 

on  Bppesl  takCD  tor  delar.  MT. 

on  luSgmenl  br  aefBDlt,  6S6. 

OQ  Olaobedieiice  to  subpoeiu,  K 
Dayi-JudlclBl  snd  noQ-Judlclal,  ia». 


when  uiay-bBarresMd,  115. 


lie  collected  ^executor,  Iwi. 
en  mar  ■•«  eomponnded  aoil  compronilud,  II 
en  eiBcntor  not  aeemr-^"- '"-  '■"■ 
tnnentiil.wtientolK 
at  ol  debti  ot  oeo 


most  be  flled  wlibUi  tncniy  dsjs,  e33. 

demurrer  on.  notice  of,  ijs. 

ol  inotkiaforaiieii  trial.  6«>. 

Qwlaaod  eouelaslons  miut  be  sepamtely  stated, 

eicepIlanito.iTlipnniaT  Iwtiikeii,li46. 

wbca  deemed  eietrtfld  to,  S47. 

wbaasiibJocttorevleiT  on  appeal. SK 

on  motlou  to  modltr  award  Is  final.  1239. 
Deotaiation— or  partlei,  bow  far  bludlnit,  IMS-ISH. 

ot  sartlea,  wlien  may  bopraied.  itiTO. 

Dl  Oeeeaaed  as  to  pedlneo,  effect  of,  IKH. 

"oitb  "  lneludea.%T. 
See  £vui)ENcB. 
Dafimh-oo  failure  to  answer  amended  complabrt,  431 

when  Indgment  to  lie  renaered  dd.  Xi. 

Teller  Innn  Judgment  ou.  473. 

mandate,  not  granted  by.  KISS. 

CODK  Civ.  Froc.— SB. 
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Defaxilt— Continued. 

relief  to  be  awarded  to  plaintiff  on,  KO. 
injustices'  Courts, 871. 

Defect— of  parties,  ground  for  demurrer,  430. 

of  account,  further  account  may  be  ordered,  454. 
,  in  pleadings,  when  disregarded,  475. 

Defendant— definition  of^  308. 

summons  must  be  directed  to,  407. 
absent,  appointment  of  attorney  for,  412. 
publication  of  summons  against,  412. 
time  for  appearance,  845. 

Judgment  Dy  def^iult injustices'  Court,  871. 
oinder  of  several,  380. 
andlord,  when  made,  397. 
parties  who  to  be,  370, 384. 

Defenses— seyeral  may  be  set  forth  in  answer,  441. 
must  be  separately  stated  in  answer,  441. 
when  plaintiff  may  demur  to.  443. 
when  founded  on  written  instrument,  448. 
In  actions  for  libel  and  slander,  461. 
assignment  not  to  prejudice,  3^. 
generally,.437-442. 
order  of,  on  trial,  607. 

Definitions— of  terms  and  phrases,  16. 
courts  take  judicial  notice  of,  1875. 
See  Eyidencb. 

Degrees  of  evidence— enumerated,  1828. 

Delivery— of  property,  at  execution  sale,  how  made,  698, 699. 

Demand— of  bill  of  items,  how  and  when  made,  454. 
in  unlawful  detainer,  1161. 

Demurrer— must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  amended  pleadings,  432. 
to  amend  pleadings  In  Justices'  Court,  860. 
raises  issues  of  law,  589. 
waives  summons,  406. 
enlargement  of  time  to  amend,  473, 1054. 
not  waived  by  simultaneous  answer,  472. 
amendments  of,  course  and  effect  of,  472. 
overruled,  effect  of,  on  answer,  472. 
time  to  amend,  476. 

grounds  of,  to  petition  for  probate,  1312. 
grounds  of,  generally,  430. 
may  be  taken  to  part  of  pleading,  431. 
maybe  taken  to  answer  in  mandate,  1091. 
to  answer,  when  to  be  taken,  443. 
to  accusation  against  attorney,  295-296. 
objections,  when  deemed  waived,  434. 
what  issues  are  raised  by.  689. 
exceptions,  when  deemed  taken  to  decision  On,  647. 
when  defendant  may  demur,  430. 
in  Justices'  Courts,  854. 

J  proceedings  on  in  Justices'  Courts,  858. 
udgment  on,  636. 
Denial— effect  of  failure  to  deny,  462. 

must  be  specific,  to  verified  complaint,  437. 

Depose- includes  every  mode  of  written  oath,  17. 
Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  instead  of  bail,  497. 
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OepoBit—  Continued. 

BberifC  to  pay  Into  court,  496. 

released,  on  giving  bail,  499. 

instead  of  undertaking  in  Justices'  Courts,  926. 

how  applied,  in  satisfaction  of  judgment,  500, 550. 

of  f  ees,4>n  trial  of  rights  to  property,  689. 

of  summons,  in  post-office,  415. 

surplus  on  ssue  of  ship,  825. 

in  post-office,  on  service  by  mail,  lOIS. 

no  limitation  to  action  for  money  left  on,  348. 

Deposit  in  court— of  money  in  hands  of  trustee,  572. 

to  be  placed  by  clerk  with  county  treasurer,  5<3, 2104. 

order  for,  how  enforced,  574. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  826. 

on  substitution  of  new  defendant,  386. 

on  appeal,  941-949. 

on  appeal,  may  be  waived,  948. 

for  costs,  injustices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  259. 
definition  of  deposition,  2004. 
form  of  taking,  12006. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  in  the  State,  when  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
commission,  to  whom  to  issue,  2024. 
interrogatories,  when  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  2026. 
non-return  of  commission,  when  trial  continued,  595, 2027. 

Eostponement  for  taking,  595, 2027. 
y  whom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2031. 
how  taken,  and  by  whom  may  be  used,  2032. 
when  may  be  excluded.  2033. 
once  taken  may  be  read  at  any  time,  2034. 
to  be  used  in  other  States,  2035. 
of  witness,  how  procured  upon  commission,  2036. 
how  procured  if  no  commission  issue.  2037. 
when  may  be  taken  without  commission,  2037. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  596. 
See  EYIDENOB. 

Derogation  of  common  law— Code  not  deemed  in,  4. 

Descent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Psobatb  of  Will,  Estates  of  Deceased  Peb^ 

SOIfS. 

Direct  evidence— defined,  1831.  « 

what  sufficient  to  prove  facts,  1844. 

Disability- not  to  abate  action,  385. 

of  justice,  proceedings  thereon,  922. 
when  to  be  availed  of,  357. 
when  two  or  more  exist,  358. 
limitation,  how  affected  by,  352. 

limitations  must  exist,  when  right  rccmes,  to  ayoid,  347. 
See  ABATBKBifT.  Ltmttatton  ov  Actions. 
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Disbnrsements— when  allowed  in  actions,  1021. 
bill  of,  by  whom  verified,  1033. 

Discharge— from  arrest,  exonerates  bail,  491. 
from  arrest,  effect  of,  486. 
of  sick  juror,  615. 
of  prisoners,  1143-1154. 

Discharge  from  imprisonment— of  persons  in  civil  actions,  1143. 
for  failure  of  plaintiff  to  furnish  weekly  support,  1154. 
notice  of  appOcatidn  for,  1144. 
service  of  notice,  1145. 
examination  of  prisoner  before  judge,  1146. 
interrogatories  may  be  in  writing,  1147. 
oath  to  ue  administered,  1148. 
order  of  discharge,  1149. 
successive  applications  for,  1150. 
when  final,  1151. 

judgmentmay  be  enforced  against  estate,  1152. 
prisoner  not  subject  to  rearrest  after,  1153. 
See  Abbest  and  Bail. 

Discharge  of  ezecutors— from  debt  due  decedent,  1447, 1448. 
from  debt  by  will,  1448. 
order  for,  1647. 
by  judgment  or  decree,  1697. 

See  ExECUTOBS  and  Aduinistbatobs. 

Disclaimer— generally,  739. 

Discontinuance— entering,  581. 

Discretion  of  court—on  allowance  of  costs,  1025. 
costs  of  appeal,  when  in,  1027. 
costs  on  postponement  of  trial,  are  in,  1029. 
costs  on  proceedings  for  condemnation  of  land  in,  1255. 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  Jury  in,  1090. 
evidence  on  collateral  questions,  admitted  in,  1868. 
view  by  jury  of  premises,  allowed  in,  1954. 
order  of  trial,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  fii  partition,  768, 796. 
to  order  reference  in  accusation  against  attorney,  298. 

Dismissal— of  action,  for  failure  to  furnish  security  for  costs,  1037. 
when  either  party  may  take  a,  594. 
when  action  may  be  dismissed,  581. 
of  appeal,  for  failure  to  furnish  papers,  954. 
of  appeal,  effect  of,  955. 

Disobedience— see  Gontedipts. 

Disqualifications— of  judge,  170. 

of  judge,  ground  for  removal  of  cause,  397. 
executor  may  qualify  on  removal  of,  1354. 
of  judge  in  prooate,  proceedings,  1430. 
*  of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribntion— see  Estates  of  Deceased  Pebsons, 

Divorce— sittings  of  court  may  be  private  in,  125. 

Docket— of  judgment,  to  be  kept  by  clerk,  671. 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  be  open  for  public  inspection,  673. 


ezeoDtlaD  dmt  Imut  on-US. 
tnoBertptoIaooutaCnaeliniluatlce,  naeiklence,  I! 
tnuuDUpt,  how  nthentlnteu.  kh. 
eats  oil  to  be  ^iKbuied  Iv  ndeinptlDner,  TDit. 

Ejectment— action  of,  not  projodlcea  bj 

UCIe  tennloKiJiig  i\a\ag  «ult.  IM. 
fludlngsuf iurylnacHooaoMes,  ' 


on, 1111-1137. 
imonlng  Jnron,  S%. 


E(abezz]eiiieDt--Hit  n 

Emliwnt  domain— ^  former  laws  alM 
Code,  vb«n  to  take  effect,  12M. 


Bngliih  Uninasa-coiiit  proceeding)  to  be  In.  lu. 
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Bntry— on  re»l  estate,  iibeu  vaUd.  352. 
Entrj  of  Jndtmsnt— atiDT  time,  89. 

In  racaUoD,  o,  73, 
EiTon— immateiial.  to  be  auregarded,  ITi. 

Eaohsated  eitatss— pTDceedlnn  relative  to,  hon  camineaced,  13 

appearance^  pleadings,  auil  trkal,  V^L 
proceed  Loffa  by  cULmoat  of,  IZJf' 
generally,  iMT-iina. 
Eitate  for  Uf«  or  7aarB~-how  set  oIC  In  parutlon,  77i>. 
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pTOTlMoDi  ol  Coda  appllcBblo  to  ulo  of  mines,  143>. 

real  otaM  may  baiold.  when.  IMU. 

nriflad  petltkHi  tor  nie.  nbat  to  contain,  ism. 

to  what  uetlUon  may  refer.  Ital. 
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DoOee,  when  to  be  i 


lO.miuAbBDr 


70i  INDEX. 

Estates  of  deceased  penoxM— Continued. 
Sales  and  conveyance  of  property  of  decedent*, 
notice  to  be  dispensed  with,  when,  1533. 
he&rlnff  of  petition  after  proof  of  service,  1540. 
presentation  of  claims  at  iiearlng,  1540. 
wbo  may  be  examined  at  bearing,  1541. 
court  may  authorize  sale  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  1543. 
order,  what  to  contain,  1544. 
sale  may  bo  public  or  private,  1544. 
any  person  interested  may  apply  for  order,  1545. 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1546. 
notice  of  sale  to  be  posted  and  published,  1547. 
time  and  place  of  sale,  154S. 

Erlvate  sale,  how  made ;  notice,  how  given,  1549. 
ids,  where  and  how  recorded,  1549. 
ninety  per  cent,  of  appraised  value  must  be  offered,  1560. 
purchase-money  on  credit  sale,  how  secured,  1551. 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon,  1552. 
when  a  resale  may  bo  ordered,  1552. 
objections  to  connrmatiou,  who  may  file,  1553. 
order  of  confirmation,  when  and  when  not  to  be  made,  1564. 
conveyance,  when  to  be  executed,  1555. 
order  of  confirmation,  what  to  state,  155& 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given,  1558. 
sale  of  real  estate  to  pay  legacy,  1559. 
where  payment  of  debts  is  provided  for  by  will,  1560. 
sale  without  order,  when  may  be  made,  1561. 
where  provision  by  will  is  insufficient.  1562. 
estate  subject  to  debts,  proportionate  liability,  1563. 
contribution  among  legatees,  when  to  be  had,  1564. 
interest  in  contract  for  purchase  of  lands  may  be  sold,  1565. 
conditions  of  sale  cf  interest  in  contract,  1566. 
purchaser  to  cive  bond,  1567. 
assignment  of  contract  on  confirmation  of  sale,  1668. 
sales  of  lands  under  mortgage  liens,  1569. 
holder  of  mortgage  or  lien  may  purchase,  1570. 
his  receipt  for  claim  a  valid  payment,  1570. 
administrator  or  executor  liable  for  misconduct  in  sale,  1571. 
liability  in  double  the  value  for  fraudulent  sale,  1572. 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation.  1574. 
account  of  sale  to  be  returned,  1575. 
executor,  etc.,  not  to  be  purchaser,  1676. 
surviving  partner  to  settle  up  business,  1585. 
executor  may  compound,  1588. 
when  executor  to  sue,  1590. 
disposition  of  estate  recovered,  1591. 
Of  conveyance  of  real  estate  in  certain  cases. 

executors  to  complete  contracts  for  sale  of  real  estate,  1597. 

{letltlon  for  conveyance  and  notice  of  hearing,  1596. 
nterested  parties  may  contest,  1599. 
conveyances,  when  ordered  to  be  made,  1600. 
execution  of  conveyance  and  record,  how  enforced,  1601. 
#  rights  of  petitioner  to  enforce  contract,  1603. 
effect  of  conveyance,  1603. 
effect  of  recording  copy  of  decree,  1604. 
recording  decree  not  to  supersede  power  of  court,  1605. 
successors  to  party  having  right  to  conveyance,  1606. 
when  decree  to  direct  possession  given,  1607. 
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Estates  of  deoeased  peraanB— Continued. 
Payment  of  dd>U  of- 

order  m  which  to  be  paid,  1643. 

where  property  Insumcieut  to  pay  mortgage.  1644. 

dividend,  when  to  be  paid,  1645. 

expenses  of  funeral,  and  of  last  sickness,  and  family  allowaDcc, 
1646. 

order  for  payment  of  debts  and  discharge  of  executor,  1647. 

provision  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1649. 

claims  not  included  in  order,  how  disposed  of,  1650. 

order  for  payment  of  legacies  and  extension  of  time,  1651. 

final  account,  when  to  be  made,  1652. 

neglect  to  render  final  accouht,  how  treated,  1653. 
Partial  distribution  prior  to  final  settlement  of. 

payment  of  legacies  upon  giving  bonds,  1658. 

notice  of  applicaiion  for  legacies,  1659.  v 

who  may  resist  application,  1660. 

decree  to  require  bond,  which  must  be  given,  1661. 

decree  may  order  whole  or  part  of  share  delivered*  1661. 

partition,  where  necessary,  now  made,  1661. 

costs  to  be  paid  by  applicant,  1661. 

order  of  payment  of  bond,  and  suit  thereon,  1662. 
Distribution  on  final  settlement. 

distribution,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident,  1667. 

decree  to  be  paid  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 
Distribution  and  partition. 

partition  to  be  made  of  estate  In  common,  1675. 

commissioners  for  partition,  1675. 

petition  f orpartition,  notice  thereof  to  be  given,  1676. 

estate  in  dlflferent  counties,  how  divided,  1677. 

partition  after  some  heirs  have  parted  with  their  Interest, 
1678. 

shares  to  be  set  out  by  metes  and  bounds,  1679. 

whole  estate  may  be  assigned  to  one,  when,  16S0. 

equality  of  partition;  payment  for,  by  whom  made,  1681. 

estate  may  be  sold  and  proceeds  distributed,  1682. 

notice  before  partition,  to  whom  given,  1083. 

commissioners,  duties  of,  1683. 

commissioners,  to  report  and  partition  to  be  recorded,  1684. 

comniissioners,  when  not  necess^  to  appoint,  1685. 

advancements  made  to  heirs,  how  heard  and  determlned|  1686. 
Agents  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

unclaimeu  estate,  how  disposed  of,  1693. 

real  and  personal  property  of  absentee,  when  to  be  sold,  1694. 

liability  of  agent  on  his  bond,  1695.  ■ 

certificate  to  claimant  of  money  In  treasu^,  1696. 

final  settlement,  decree,  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  1698. 

proceedings  to  apply  to  proceedings  as  to  guardian  and  ward, 
1808. 

See  ExBouTOBS  Aia>  Admikistbators,  Public  Admbt- 

I8TBATOB. 

Estoppel-f^enerally,  1908. 

when  presmnptions  conclusive,  1962. 
sureties  bound  by,  1012. 
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Evidence— 
JJefinitiotu  qA 

judicial  eyidence,  1823. 

{>roof .  1824. 
aw  of  evidence,  1826. 

deffree  of  certainty  required,  182& 

original  evidence.  1829. 

secondary  evidence.  1830. 

direct  evidence,  1831. 

indirect  evidence,  1832. 

indirect  evidence  classified,  1957. 

primary  evidence,  1833. 

partial  evidence,  1834. 

satisfactory  evidence,  1833. 

indlsjpensableiiBvidence,  1838. 

conclusive  evidence,  1837. 

conclusive  evidence,  bow  restricted,  1978. 

cumulative  evidence,  1838. 

<;orroboratlve  evidence,  1839. 

inference  defined.  1956. 

presumption  defined,  1959. 
Degree  cfproqf. 

what  required  to  establish  fact,  1826. 

kinds  of  evidence,  1827. 

degrees  of  evidence,  1828. 

one  witness,  when  sufficient  to  prove  a  fact.  1844. 
Gen  eral  principles. 

direct  evidence,  what  sufficient  to  prove  a  fact,  1814. 

testimony  confined  to  personal  knowledge,  1845. 

testimony  to  be  in  presence  of  persons  affected,  1846. 

witness  presumed  to  speak  the  truth,  1847. 

presumption,  how  repelled,  1847, 2051, 2053. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predecessors  in  title,  as,  1849. 

declarations  which  are  part  of  transaction,  1850. 

evidence  relating  to  third  person— primary  when,  1851. 

declaration  of  decedent,  evidence  of  pedigree,  1852. 

declarations  of  decedent,  evidence  against  successor,  1853. 

part  of  transaction  proved,  the  whole  admissible,  1854. 

contents  of  writing,  how  proved,  1855. 

agreement  In  writing,  deemed  the  whole,  1856. 

construction  of  writing,  relates  to  place,  1857. 

construction  of  statutes  and  instruments,  rule  of,  1856. 

intention  of  Legislature  or  parties  to  be  pursued,  1859. 

circumstances  to  be  considered,  1860. 

terms  to  be  construed  by  general  acceptation,  1861.  , 

written,  to  control jprlntea  words,  in  blank  form,  18^ 

persons  skilled  to  decipher  chaittcters,  1863. 

of  two  constructions,  which  to  be  preferred,  1864. 

written  instrument  construed  as  understood  by  parties,  1865. 

construction  to  be  in  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  be  relevant  to  questions  in  dispute,  1868. 

evidence  on  collateral  questions  In  discretion  of  court,  1868. 

affirmative  allegations  only  to  be  proved,  1869. 

facts  which  may  be  proved  on  trial,  1870. 

judicial  notice,  of  what  facts  court  will  take,  1875. 

persons  who  cannot  testify,  1880. 
Kind*  and  degrees  of  evidence. 

knowledge  of  court,  facts  within,  1875. 

of  witnesses— see  Witnesses. 

of  wrlting»-see  WiUTiiros,  Public  WUtivgs,  Privatb 
WBiTiiros. 
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Evidence— Continued. 
Kinds  and  degrees  of  evidence. 

aeknowledged  writings  as  evidence,  1951. 

entry  in  court  minutes,  1376»  1429. 

of  material  objects  presented  to  the  senses,  1964. 

wben  an  inf  ereace  arises.  1960. 

presumption,  when  may  be  controverted,  1961. 

specification  of  conclusive  presumptions,  1962. 

specification  of  controvertible  presumptions,  1963. 

wliafc  evidence  indispensable,  1967. 

vesiary  and  treason,  evidence  required  to  prove,  1968. 
Statute  of  Frauds. 
.    will,  to  be  in  writing,  1969. 

revocation  of  will,  what  required  to  prove,  1970. 

traasfer  of  real  property,  evidence  required,  1971, 1973.  * 

agreement  not  in  writing,  when  Invaliu,  1973. 

representation  as  to  creoit  of  tbird  party,  1974. 
Production  of  evidence. 

by  whom  to  be  produced,  1981. 

writing  altered,  who  to  explain,  1982. 

warrants  to  commit  witnesses,  1994. 

when  witness  prisoner,  1995. 

manner  of  production— testimony,  how  taken,  2002. 

testimony  of  witness  in  State,  2021. 

testimony  of  witness  out  of  State,  2024. 

how  to  procure  testimony  on  commission,  2036. 

discharge  of  witness,  2070. 

See  Afvidayit,  Dspositions,  Examination  ov  Wit- 

NB8SES. 

means  of  production— see  Subpoena,  Witnesses. 
Effect  o^eoidenee.  ! 

Jury  to  judge  of,  2061. 

conclusive  evidence.  Jury  not  to  Judge  effect  of,  206L 

to  be  instructed  by  court  as  to,  2061. 
Miscelkmeous  provisions  as  to  evidence.  i 

accounts,  wben  not  admissible,  454.  < 

an  offer  equivalent  to  payment,  2074.  % 

whoever  pays  is  entitled  to  a  receipt,  2075.  / 

objections  to  tender,  at  what  time  to  be  taken,  2076. 

rules  for  construing  description  of  land,  2077. 

offer  of  compromise  not  an  admission  of  debt.  2078. 

confession  of  adultery,  effect  of  in  divorce,  2079. 

proceedings  to  perpetuate  testimony.   See  Testhc ony. 

administration  of  oaths  and  affirmations.   See  Oath. 

questions  of  fact  to  be  decided  by  Jury,  2101. 

what  questions  to  be  decided  by  court,  2102. 

questions  of  fact  to  be  decided  oy  court  or  referee,  2103. 

Ejc&mination— of  debtor  of  Judgment  debtor,  proceedings  in,  717. 
trial  of,  how  conducted,  718. 

Examination  of  witness— oral  examination  defined,  2005. 
order  of  proof,  how  regrulated,2042. 
when  witness  may  be  excluded,  2043. 
court  may  control  mode  of  interrogation,  2044. 
direct  and  cross-examination  defined,  2445. 
leading  question  defined,  2046. 
Witness  may  refresh  memory  by  notes,  when,  2047. 
^Jross-examination,  as  to  what,  2048. 
purts  producing  not  allowed  to  lead  witness,  2049. 
witnesses,  when  and  how  examined,  2050. 
how  impeached,  general  reputation,  20.')1. 
impeachment  of  witness,  inconsistent  statements,  2058. 
evidence  of  good  character,  when  allowed,  2053. 
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Examination  of  vri.inetui^Continued. 

writing  shown  to  witness  subject  to  inspection,  2054. 
See  WITKSSSBS. 

Exceptions— may  be  taken,  time  when,  646. 

what  deemed  excepted  to,  647. 

form  of,  648. 

to  be  signed  by  Judge  and  filed  with  clerk,  649. 

how  taken  on  notice  to  adverse  party,  650. 

after  Judgment,  how  taken,  651. 

proceedings  on  refusal  of  court  to  allow.  652. 

where  Judge  ceases  to  bold  office,  file,  how  settled,  653. 

may  be  taken  to  report  of  referee,  645. 

bill  of,  necessary  on  motion  for  new  trial,  658. 

bill  of,  part  of  Judgment  roll,  670. 

to  sureties  in  libel  aud  slander,  416. 

to  sureties  on  undeitakiugs,  how  taken,  848. 

to  sureties  in  replevin,  when  to  be  taken,  513. 

to  referee's  report,  645. 
Excessive  damages— as  ground  for  new  trial,  657. 

Execution- within  what  time  may  issue,  681. 

who  may  issue,  form  of,  what  to  require,  682. 

when  made  returnable,  683. 

money  Judgments  and  others,  how  enforced,  684. 

execution  after  five  years,  when  allowed,  685. 

when  may  issue  after  death  of  party,  686.    f*  j     .    ^ 

how  and  to  whom  Issued,  687.  -i^  CuUj^ii  O'T^-*^'^*^'' 

debts  and  credits  liable  to  seizure  on,  688.  ^  ^ 

gold  dust,  688. 

property  not  affected  till  levy  made,  688. 

right  of  property  claimed  by  third  party,  how  tried,  619. 

deposit  of  fees  on  trial  of  right,  688. 

property  exempt  from,  690. 

writ  of,  how  executed,  691. 

notice  of  sale  under,  how  given,  692. 

selling  without  notice,  penalty  attached,  693. 

sales,  now  conducted,  694. 

who  may  not  be  purchaser  at  sale,  694. 

order  of  sale,  who  may  direct,  694. 

refusal  of  purchaser  to  pay  bid,  resale,  695. 

summary  proceedings  against  purchaser  refusing  to  pay,  696. 

liability  of  offtcer,  limitation  of,  697. 

personal  property  capable  of  manual  delivery,  how  delivered,  696. 

personal  property  not  capable,  how  delivered,  699. 

real  property,  when  absolute  sale  or  not,  700. 

when  not,  what  certificate  should  contain,  700. 

real  property  sold,  by  whom  may  be  redeemed,  701. 

when  may  be  redeemed,  and  reuemptiou  money,  702. 

successive  redemptions,  when  may  be  made,  703. 

notice  of  redemption  to  be  given  sheriff,  703. 

effect  of  redemption,  703. 

in  default  of  redemption,  convey^mce  to  be  made,  703. 

on  redemption,  to  whom  payments  to  be  made,  704. 

redemptioner,  whatfnust  do  to  redeem,705. 

court  may  restrain  waste,  pending  redemption,  706. 

on  good  cause  shown  injunction  may  issue,  745. 

rents  and  profits,  who  entitled  to,  707. 

eviction  after  purchase,  what  purchaser  may  recover,  708. 

when  Judgment  to  be  revived,  708. 

petition  for  revival  of  Judgment,  how  and  by  whom  made.  708. 

party  who  pays  more  than  his  share,  may  compel  contribation« 

709. 
debtor  of  debtor  may  pay  sheriff,  716. 
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Szeontion—  ConHmted. 

for  deficit  on  f oreclostire,  726. 

proceedings  sappiementary  to  execution— see  Supplement abt 

PR00BEDI17OS. 

against  steamers  and  boats,  proceeds  of  sale,  how  applied,  824. 

notice  of  sale  of  steamers  to  be  given.  827. 

stay  of,  on  appeal  to  County  Court.  ti79. 

from  Justices^  Courts,  within  what  time  may  Issue,  901. 

contents  of  justices'  execution,  802. 

may  be  renewed  in  Justices'  Court,  903. 

duty  of  officer  receiving  execution,  904. 

proceedings  supplementary,  provisions  of  Code  to  apply,  905. 

may  Issue  against  married  woman  in  forcible  entry,  1164. 

what  wages  are  preferred  claims  under,  1206. 

In  contempts,  1209, 1210. 

Bzecutors— appointment, 304.      ^44t^  /«  iT 
appeals  by,  %5. 

acts  of,  where  appointment  vacated,  966. 
to  whom  letters  on  proved  will,  to  issue,  1349. 
must  appear  and  qualify,  1349. 
who  incompetent  to  serve  as,  1350. 
who  may  file  objections  to  granting  letters  to,  1351. 
marriage,  when  It  extinguishes  right  to  administer,  13A2. 
executor  of  an  executor,  disability  of,  1353. 
absence  or  minority  of  coexecutor,  effect  of,  1354. 
acts  of  a  portion  of  executors,  valid,  1355. 
form  of  letters  testamentary,  1360. 
to  take  oath,  1387. 
to  file  bonds,  1388. 
to  record  letters,  etc.,  1387. 
suspension  of  powers  of  executor,  1436, 1437. 
to  be  removea  for  contempt,  1721. 
may  sue  without  Joining  party  interested,  369. 
may  sue  for  death  of  person,  377. 
renunciation  of  right  to  probate  by,  1301. 
transcript  of  proceedings,  evidence  of  executor's  authority,  1429. 
to  return  Inventory  including  homestead,  1443. 
to  deliver  estate  to  heirs,  14J3. 
effect  of  judgment  against,  1504. 
to  return  statement  of  claims,  1512. 
claim  of,  against  estate,  1510. 
sales  of  lands  under  morl^Mre  or  liens,  1569. 
when  may  sue  on  partnership  estate,  1590. 
petition  to  make  conveyance,  and  notice,  1696. 
See  EzsoQTORS  and  Administratobs. 

Executors  and  administrators— to  take  oath  and  file  bonds,  1387. 
bonds  to  be  recorded,  1387. 
form  and  requirements  of  bond,  1388. 
additional  bond,  when  required,  1389. 
conditions  of,  1390. 
each  to  give  separate  bond,  1391. 
successive  suits  on  bond  may  be  maintained,  1392. 
sureties  must  Justify  and  bonds  be  approved,  1393. 
requirement  of  judge  on  deficient  bond,  1394. 
right  ceases  on  insufficient  security,  1395. 
bond,  when  may  be  dispensed  with,  1396. 
further  bond  may  be  required,  1397. 
citation  to  executor  to  show  cause,  1398. 
further  security  may  be  ordered,  1399. 
revocation  of  letters  for  neglect  to  obey  order,  1400. 
suspension  of  powers  of,  1401. 
further  security  ordered  withou^  appllcatiop,  Itt^ 

Cobb  Civ.  psoo.— tto.         f.^Am'^  I  (a  lO^ 
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Es^ecntore  and  adminittraton— Co»<miMe(. 

release  of  sureties*  1403. 

new  sureties,  order  of  release,  1404. 

forfeiture  of  letters  for  neglect  to  give  new  snretleei  140S. 

application  to  be  detennlned,  wlien,  14flu. 
•  llabiUty  on  bond.  1407. 

letters  revoked  on  will  subsequentlv  found,  1423. 

power  of  executor  in  such  case,  1424. 

when  colleagues  are  disqualified,  remaining  ezecator,  etc,  to  aet, 
1425. 

who  to  act  when  all  incompetent,  1426. 

resignation  of,  when,  1427. 

court  to  appoint  successor,  1427. 

liability  of  outgoer,  1427. 

all  acts  of,  valiu  till  power  is  revoked,  1428. 

transcript  from  minutes  of  court  as  evidence  of  authority  of. 
1429. 
Removal  and  suspensions  in  certain  eases. 

suspension  of  powers  of,  for  embezzlement,  1436. 

notice  to  be  given  and  citation  to  appear,  1437. 

who  may  appear  on  hearing,  1438. 

notice  to  absconding  executors,  etc.,  1439. 

court  may  compel  attendance,  1440. 

letters  revoked  for  failure  to  furnish  inventory,  1490. 
Of  the  potters  and  duties  o/. 

entitled  to  possession  of  all  decedent's  property,  14ft2. 

to  take  possession  of  entire  estate,  1581. 

may  sue  and  be  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1458. 

may  sue  for  possession  of  estate,  1452. 

may  maintain  actions  for  waste,  conversion,  and  trespass,  1583. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  executor  may  be  brought  by  another,  1586. 

what  executors  need  not  be  parties,  1587. 

may  compound  with  debtor,  1588. 

may  recover  property  fraudulently  disposed  of  by  testator.  1589. 

disposition  of  estate  recovered,  1591. 

may  complete  contracts  of  sale  of  real  estate,  1597. 

allowance  and  rejection  of  claims  by. 

See  Estates  of  Deobasbd  Persons. 
Liabilities  and  compensation  of. 

when  personally  liable,  1612. 

to  be  charged  with  all  estate,  1613. 

not  to  profit  or  lose  by  estate,  1614. 

for  uncollected  debts  without  fault,  1615. 

compensation  of,  1616.  » 

not  TO  purchase  claims  against,  1617. 

commissions  allowed  to,  1618. 
Accounting  and  settlements  by. 

to  render  exlilbit,  when,  1622. 

citation  to  accoimt,  1623. 

petition  for  citation  to  render  account,  1624. 

citation  to  account  on  application,  1625. 

objections  to  account,  wno  may  file,  1626. 

attachment  for  disobeying  citation,  1627. 

to  render  accounts  at  expiration  of  terra,  1628. 

to  account  after  authority  revoked,  1629. 

revocation  of  letters  fur  neglect  to  account,  1630. 

to  produce  and  file  vouchers,  1631. 

vouchers,  when  need  not  be  produced,  1632. 

appointment  of  day  of  settlement,  notice  thereof,  1633. 

final  settlement,  partition  and  distribution  may  be  simultaneo^, 
1634. 
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EzecntorB  and  Administraton— Continued. 
Accounting  and  settlements  by, 

who  may  file  exceptions  to  account,  1635. 
'Wbat  natters  tnay  be  contested  by  heirs,  1636. 
postponement  of  hearing  in  contest  of  account,  1637. 
settlement  of  accounts,  when,  and  when  not  conclusive,  1637. 
proof  of  notice  must  be  made  l>ef  ore  settlement,  1638. 
funds  pending:  settlement,  1640. 

Eersonal  liability  of,  after  decree  for  payment  of  debts.  1649. 
ability  for  failure  to  give  notice  for  presentation  of  claim,  1650. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  1653. 
final  settlement,  decree  and  discharge,  1697. 
costs  allowed  in  actions  by  and  against,  1931. 
on  appeal,  security  mky  be  limited  or  modified,  946. 

Ezeznption— property  exempt  from  execution,  690. 
from  Jury  duty,  who  are  exempt,  200. 

Ezoneration— of  bail.   See  Asbest  aitd  Bail. 

Experts— skilled  persons  may  decipher  characters,  1863. 
facts  which  may  be  proved  on  trial  by,  1870. 
may  prove  unwritten  law  of  sister  State,  1902. 
See  EviDENOB. 

Extension— of  time,  1054. 

Facts— to  be  stated  In  complaint,  426. 

insufficiency  of,  ground  for  demurrer,  430. 

special  issues  not  made  by  pleadings,  how  tried,  309. 

degree  of  certainty  required  to  establish,  1826. 

what  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  it  arises,  590. 

howtried,  592. 

findings  of,  633, 634. 

agreement  on,  on  submission  of  controversy,  1138. 

of  which  court  will  take  judicial  notice,  187o. 

jury  as  judges  of,  2101. 

Farme^<— property  of,  exempt  from  execution,  690. 

Father— may  sue  for  seduction  of  daughter,  375. 
may  sue  for  death  or  injury  of  child,  376. 
ranK,  In  order  of  persons  entitled  to  administer.  1365. 
entitled  to  guardianship  of  minor,  1751. 

Fees— officers  entitled  to,  91. 

of  court  commissioners,  259. 
of  official  reporter,  274. 
tender  of,  to  bo  made  to  witness,  1987. 
of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics*  lien,  1189. 
of  witnesses,  1987. 
See  Costs. 

Feminine— Included  in  masculine.  17. 

Fictitious  name— party  may  bo  sued  by,  474. 

ignorance  of  real  name  to  bo  stated  in  complaint,  474. 

Findixigs- ref  erees  to  report  within  twenty  days,  643. 
effect  of  findings  of  referees.  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived,  634. 

must  be  in  writhig  and  filed  within  twenty  days,  633. 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  633. 
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Findings— ConMniMcl. 
how  prepared,  635. 
practice  and  proceedings  on,  635. 
on  counter-claim,  626. 
on  claim  and  delivery,  627. 
general  and  special  defined,  624. 
when  general  or  special  may  be  given,  625. 

Fines— for  neglect  of  juror  to  appear,  238. 

may  be  imposed  on  usurpation  of  office,  809. 
actions  for,  in  Police  Courts,  932. 
imposed  for  neglect  to  obey  mandate,  1097. 
imposed  for  contempts,  1218. 
imposed  on  State  officers,  how  enforced,  1(K)7. 

See  FOSFBITUBB. 

Fire  engines— exempt  from  execution,  690. 

Forcible  entry  and  detainer— jurisdiction  in  actions  for,  76. 
Justices'  Court  jurisdiction,  112, 113. 
treble  damages,  when  allowed,  735. 
forcible  entnr  defined,  1159. 
forcible  detainer  defined,  1160. 
unlawful  detainer  defined,  llbi. 
notice  by  landlord,  1161. 
notices,  liow  served  in,  1162. 
jurisdiction,  1163. 

parties  defendant  in  actions  for,  1164. 
parties  generally,  1165. 
complaint  in  actions  for,  1166. 
day  for  appearance  to  be  fixed,  1166. 
service  of  summons  and  complaint,  1167. 
summons,  form  and  service  of,  1167. 
arrest,  order  for,  when  made,  1168. 
judgment  by  default  may  be  entered,  1169. 
defendant  may  appear,  answer,  or  demur,  1170. 
trial  may  be  by  jury,  1171. 
showing  required  of  plaintiff,  1172. 
what  defendant  may  show,  1172. 
complaint  must  be  amended,  when,  1173. 
verdict  aud  judgment  in.  1174. 
treble  dami^es,  735, 1174. 
complaint  and  answer  must  be  verified,  1175. 
appeal  not  to  stay  proceedings  unless  so  directed,  1176. 
rules  of  practice  and  proceedings  in,  1177. 
new  trials  and  appeals  in,  1178. 
rulief  of  tenant  against  forfeiture,  1179. 

Foreign  resident— summons,  how  served  on,  412. 
See  Absentbb. 

Foreclosure— place  of  trial  in  actions  for,  392. 
intervention,  387. 
lU  pendens^  Wd, 
receiver,  564. 

proceedings  in  action  for,  726. 
surplus  after  sale,  how  disposed  of,  727. 
proceedings  in  actions  on  installment  loons,  728. 
Injunction,  745. 

receiver  may  be  appointed  in,  564. 
remedy  by,  is  exclusive,  744. 
fixtures,  745. 

mortgagee  in  possession,  744. 
tender/WT. 

when  action  lies  against  decedent's  estate,  1493. 1500. 
Bee  MoJiTOAaB. 
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Foreign  wiU-^roceedings  In  probate  of,  1323-1324. 
Bee  Wills. 

Forfeiture— limitation  of  action  for,  340. 
place  of  trial  in  actions  for,  393. 
on  sale  under  execution,  without  notice,  693. 
iiabillty  of  sheriff,  697. 
form  of  action,  307. 
of  lease,  relief  against,  1179. 

Franchise— actions  for  usurpation  of,  8(^-809. 
See  USUBPATIOK  OF  Offiob. 

Fraud— a  ground  for  arrest,  479. 

Frauds— see  Statute  of. 

Fumitnre— exempt  from  execution,  690. 

Future— included  in  present  tense,  17. 

Gi-amishee— citation  to  Issue  to,  545. 

memorandum  to  be  furnished  by,  546. 
when  liable  to  plaintiff,  544. 
to  be  served  with  notice  of  attachment,  543, 
property,  how  attached  in  hands  of  542. 
See  Attachment. 

Gramishment— see  attachment. 

Gold  coin— legal  tender  notes  receivabl.^  as,  667. 

Gold  dust— return  on  execution,  688. 
See  Judgment. 

Govemorr-to  appoint,  In  case  of  absence  or  Incapacity  of  jadge,  160. 
may  leiiuire  superior  judge  to  hold  court,  160. 

Grading— see  Liens,  Enfobcement  of. 

Grand  jury— defined,  192. 

ballot-bot,  209. 

drawhig,  214-220. 

when  to  be  impanneled,  241. 

how  constitatecl,  242. 

panel,  how  filled,  242. 

proceedings  regulated  by  Penal  Code,  243. 

Growing  timber— action  for  trespass  for  catting,  733. 

Guardian— ad  litem,  of  infsmt,  to  appear  in  actions,  372. 
how  appointed,  873. 
how  appointed  in  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1759. 

Guardian  and  ward— appointment  of  guardian,  how  provided  for, 

general,  to  appear  for  Infant,  372. 
ad  litem f  inactions,  372. 
.ad  litem*  how  appointed,  373. 
of  insane  person,  in  partition,  794. 
in  Justices'  Court  cases,  843. 
Ouardians  of  minors. 

service  of  process  on,  for  removing  executor,  1722. 

Superior  Court  to  appoint,  when,  1747. 

petition  for  appoiutment,1747. 

minor  may  nominate,  when,  and  when  not,  1748. 

power  of  judge  at  chambers,  167, 1808. 

when  appoinnnent  made  by  court,  sec.  1749. 

nomination  by  minor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 


giuriuans  ol  nait-resldeDt  penoDS,  179). 

Kvers  aad  duUes  of,  liM. 
glio  bond!.  1TM. 
la  wbntgnanllaDabtp  to  ertend.  ITM. 
reniOT»ro(  iioit-rBslaeiit  TTanl's  property,  i; 
notice.  »iiu  proceeding*  on  remOTil,  ITBi 

dlwdune  or  penon  In  imiieulOD,  17SS. 
emMBMmeinby,  iwo. 
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Graardian  and  vnacd-^Continued. 
General  and  miteellaneotts  provitions. 

ezunluatlon  of  person  suspected  of  defrandlng  ward*  1800. 

or  of  conceallnsr  ward's  property.  1800. 

remoyaland  resignation  of  guardiiui,  1801. 

surrender  of  estate,  1801. 

guardianship  how  terminated,  1802. 

new  bond  when  required,  1803. 

bond  to  be  filed,  action  on,  1804. 

limitation  of  actiou  on  guardian's  bond.  1805. 

limitation  for  recovery  of  property  sold,  1806. 

more  than  one  guardian  may  be  appointed ,  1 807. 

order  appointing  guardian,  how  entered,  1806. 

undertakiugs,  requisites  of,  1809. 

Habeas  corpns— Jurisdiction,  Issuance  of  writ,  51, 76.  ^  < 

Handwriting—how  proved,  1943.  I 

evidence  respecting,  how  given,  1944. 
comparisons  of,  how  made,  1945. 
entries  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  in  probate  of  will,  131S. 

Highwajrs— damages,  for  trespass  on,  733. 
measure  of  damages,  734. 

Holidays— defined,  10. 

non-Judicial  days,  134. 

Homestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  ov  Deceased  Pbbsons. 

Householder— property  of,  exempt  from  execution)  660. 

Husband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  Joined  with  wife  as  party,  370. 

Immaterial— errors,  may  be  disregarded,  475. 

Impeachment— court  for  trial  of,  how  composed,  36. 
Jurisdiction  of,  36. 
officers  of  court,  37. 
trial,  provided  for  In  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  352. 
of  Judgment  debtor,  when  may  be,  715. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DISOHA&OB  FfiOM  iMFmSONMEirT. 

Improvements— value  of,  when  allowed  as  set-off,  741.  i 

estimation  of  value  of,  In  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249.  | 

Inadvertence— relief  from  by  amendment,  473. 

Inconsistent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— defined,  1832. 
See  EviDSNCB. 

Indispensable  evidence— defined,  1836. 
See  EviDEvoB. 

Infant— to  appear  by  guardian,  372. 

effect  or  infancy,  on  limitation  of  actions,  828, 352. 
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smnmoits,  how  served  on,  411. 

one  year  after  removal  of  disabflily  given  to  Infant  to  contest 

probate  of  will.  1333. 
letters  of  administration  durante  mmore  xUUe,  1354. 
share  of,  on  partition,  to  be  naid  to  guardian,  793. 
share  of.  on  partition,  securities  may  be  taken,  777. 
effect  of  infancy,  on  claim  to  escheated  estates,  1272. 
who  entitled  to  gnardiao&hip  of,  175L 

Inference— defined,  1358. 
on  what  founded,  1960. 

Injunction— what  is,  and  who  may  grant,  525. 
when  it  may  be  granted,  526. 
at  what  time,  may  be  granted,  5Z7. 
what  required  to  obtain,  sn. 
after  answer,  upon  notice,  528. 
security  required  upon,  529. 
order  to  show  cause,  53U. 
to  susn^nd  business  ox  corporation,  how  and  by  whom  granted* 

motion  to  vacate  or  modify  application,  how  made,  532. 

when  will  be  vacated,  533. 

limitation  not  to  run,  336. 

to  restrain  injury  during  foreclosiffe.  745. 

to  restrain  injury  after  execution,  745. 

to  restzain  Injury  during  probate,  1341. 

Injories— civil  action  arises  from,  25. 
-kinds  of,  enumerated, 27. 
to  property,  defined,  28. 
to  person,  defined,  29. 

child,  father,  mother,  or  guardian  may  sue  for,  376. 
action  for  death  or,  377. 
claims  for,  may  be  united,  427. 

Elace  of  trial  in  actions  for,  395, 832. 
ability  of  steamers  and  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Inquest— Jury  of,  what,  195. 
impanneling  Jury  of,  254. 

Insane  persons— guardian  ad  litem,  372. 

when  guardian  may  be  appointed  for,  1763. 
appomtment  of,  on  hearing,  1764. 
powers  and  duties  of  guaraians  of,  1765. 
proceedings  for  restoration  of,  1766. 
guardians  TO  recover  sliare  of,  on  partition,  794. 
may  consent  to  partition  and  execute  release,  795. 
service  of  summons  ou,  how  made,  411. 
cannot  be  witnesses,  1880. 

Insanity— effect  of,  on  limitation  of  actions,  352. 

effect  of,  on  claim  to  escheated  estates,  1272. 
Insolvencv— proceedings  under  statate  to  continae,  1822. 

Jurisdiction  in  actions  of,  76. 
Suojeet  in  general, 

insolvent  may  be  discharged,  l,p.  645. 

compliance  with  act,  requirckl,  I,  p.  645. 

act,  now  known  and  cited,  1,  p.  645. 
Voluntaru  intolveney* 

application  for  discharge,  how  made,  2,  p.  645. 

amount  of  debts  required,  2,  p.  645. 


Vnimntani  imlcaicy- 

tmtaM  mTennenU  m  petltlaD.  i.\/-i 

MMuneat  Mtfsbts,  etc. .  £  p.  «4i). 
luvemorT,  wliat  to  contain,  4,  |i.  MS. 
ettuo  oipMUlaner.  wlut  Included,  4, 
petition,  Mbednle,  Mill  InTcntory  to ' 
Knnot  aT' — ■•■*-•"*.>. —  -  ■'  •^•' 


..-  W OO iaK«l| D,  II- ' 

:  on  flllng  petUlon.  n 
potmnimot  — -•- 


■IwrlCtotikaiH ,.— 

ea«otol  order  on  pandlDBprpceedlDra,  B, 
copy  of  order  to  bepabliafed,  T,  |i.  647/ 
eopf  ol  order  to  be  aened  ou  creditors,  7,  p.  647. 
mouer  to  deOajr  ccet*.  to  be  deposited,  7,  p.  M7. 
'mvoiimtarTfituolwtKV- 

niunbtt  ol  credlton  reqnlreiltopetitloii.Sip.  M 
MgrwatsMnoDDtDf  debCB,8,i>.iM9. 
peiltlaB  to  be  verifled,  etc.,  wfiEre  filed,  B,  p.  £48. 
eonteutt  ol  pttlHon.ud  imeDdmenUi  B,  p.  MS. 
certain  buiui  not  InvBlldated,  8,  p.  «4B. 
bond  to  accomnur  iietliion,  e,  p.  ets. 
additional  bonili  mien  dtiected,  8,  p.  618. 
order  ol  court,  on  UliMt  petition  tor  debtor  to 
Gonrt  nu^  foiwd  payoient  of  debts, »,  p.  MP 
oonrt  raaTfarl)ia<lellTei7  of  property,  v,  p. 
««pr,p^illon,«iid  order  to  be  aerved  on  ue 


iTBr.oTan— '"-*  "  "  — ^ 
nor.ll.n 


answer,  tetoliltea  of,  11.  p.  aW. 
prDceadtiiA  lunr  CDDdnaed,  11 ,  p.  6SD. 
order  on  denmlt  <d  debtor,  oi  ou  trial  of  Issae, 
orderon  debtor  to  OlctMAeduIa  and  Invoitory. 
pn>csedlnsaUieKon,bowc<mduet8d,lI,p.  ew. 
pioeeedlnsi.  vlWD  dlnoMod.  1},  p.  UO. 
Tcepondeiuaebtori  when  to  isoorei  coeM.  H'  P 
lAen  iharUt  ni  iMlimnd  In  nenra  HlHdiile  i 


12,p.6M 


Jiorit7, 19,p.  6K. 


Ia»6lnaeT~C<mtiniitd. 


SootMot  dsbtottolisdepcHItedlncininiZ!. 
debtor  to  dellTAr  all  DBiwn  and  Hecp*^**"  ^ 
books  and  popen  to  Ce  liandf 


1  |nji«9  to  Ce  liuidcd~to  u^ra«e',  13'.  p,  ei4. 

llabb  tor  donbls  mmoimt  ot  propenr  emiKiileil,  ! 


ballTsurety.  01  gasrBiitor  o[  debtor,  entllled  U 
tail,  eurety,  oK..  sUma  In  place  or  (Tpiiiior  'i- ' 
creditor  in*;  prove  debts  duo  nt  et 

Ktofl  and  CO 


i^ci^hc 


mortguo  or  pledn,  value  of  Flali 
pleilsecl  propertytq  l>e«old ,  << .  p. 


lutiei  Ml  T>-  SBi. 


bupecUoD  ot  wrltlDE*— refobil  of,  lu  effect,  *IB, 

eptltlea  10  Inspect  ana  copy  pnbllo  mittngs.  MK. 

ng  not  Uouud  lo  protluco  wrftlDg  In  evidence,  1939. 

, ,  NltiieBsti>reIresbtililnemorT,!U7. 

vrltluc  shoirn  wltaem  may  be  Inspected  b}  sdrerse  paitr,  2DM. 
InttmcUoDi  to  jnir— <:liarge,vhat  to  state,  eOS. 
-wbst  must  be  f ornlshed  on  reqaeat,  ew. 


5S?.»| 


720  INDEX. 

Instraotions  to  yxaj—Continued. 
Jury  may  return  for  further,  614. 
special,  bow  given,  609. 
as  to  evidence,  2061. 
may  be  given  on  holidays,  164. 

Instruments  in  writing— See  Pbivatb  Wbitinos,  Wmttbk  Ik- 

6TRUMENTS. 

Insafficiency— of  facts,  ground  for  demurrer,  430.  ^ 

of  evidence,  ground  for  new  trial,  657. 

Insurrection— change  of  place  of  holding  court,  on  account  of  « 142. 

Interest— and  costs,  form  part  of  judgment,  1035. 
reli^te  on  foreclosure,  728. 

Interested— judge  when,  disqualified,  170. 

Interpleader— other  person  may  be  substituted  for  defendant*  384. 
proceedings  on  substitution,  384. 

Interpreter— when  may  be  sworn  in  actions,  1884. 

Intervention— when  it  takes  place,  and  how  mado,  387. 
parties  may  be  brought  In,  387. 

Irregularity- of  proceedings,  ground  for  new  trial,  657. 
effect  of,  in  proceedings  on  judicial  sale,  708. 

Irrelevant  matter— may  be  stricken  out,  453. 

Interrogatories— annexed  to  commission  to  take  testimony,  2025. 
See  Evidence. 

Issues— definition,  kinds  of,  588. 
of  law,  how  raised.  589. 
of  fact,  how  raised,  590. 
of  law,  how  tried,  591. 
judgment  on,  636. 
of  fact,  how  tried,  692. 
of  law,  to  be  first  disposed  of,  592. 
cases  to  be  placed  on  calendar,  593. 
parties  may  bring,  to  trial,  594. 
postponement  of  trial  of,  595. 
proceedings  to  defeat  postponement,  596. 
special,  309. 
in  partition  suits,  759. 

in  mandate,  when  may  be  tried  by  jury,  1090. 
in  proceedings  against  joint  debtors,  994. 
in  forcible  entry  and  detainer,  1171. 
In  Justices*  Courts,  defined,  878. 
of  law,  how  raised,  879. 
of  fact,  how  raised,  880. 
of  law,  how  tried,  881. 
ot  fact,  how  tried,  882. 
trial  of  fact  by  jury,  how  waived,  631. 
how  waived  in  Justices*  Courts,  883. 
trial  of  issues  by  referees,  638. 
See  Tbial. 

Items  of  accouut— need  not  be  set  out  in  pleading,  454. 

Joinder— See  Pabties,  Causes  of  Aotion. 

Joint  authority- majority  may  act,  15. 

Joint  debtors— proceedings  against,  parties  not  summoned,  960^ 
summons,  what  to  contan^  and  now  served,  990. 
affidavit  to  accompany  summons,  991. 
answer,  when  filed  and  what  to  contain,  992. 


toitfDM  nibieaiieiit  wplkukni  tor  omen,  m. 
proeeedlngsDM  to  be  Mteelail  br  Tuancy.  IM. 
■bill  bBTemewis  to  canr  JmMuitloii  Into  effect ,  isr. 
vlun  not  to  >ct  M  Gieonton,  IM. 
lAen  dlaquallflea.  proceedinn  tisa 
BUR^eoent  cWm  «gsbirt  euato  of 
TolMTea  tram  ones,  to  iMne  eioep 


See  TEKU  ov  Orrioa. 


eniereil  wifldn  twenty-tnur  Lonra.  664. 
death  an«r  verdict,  noc  to  be  n  llrn,  m. 


Jndgment  book— to  b«  kapt  by  clerk.  668. 

conteaalon  oC  Judgment  to  be  entered  In,  UM. 
Jodpaent  debtor— execution  duit  iwae  agaluat,  ea2. 

propern  of,  exempe,  m^ 

mu  Indlnte  propBinrta  lev*  on,  tSL 

mar  dlracl  oAer^f  ule,  aH. 

1 ji^  jjj^  lAen,  nt. 

■tabBiiiBdei™- 


•opplaiientMT  pmraedbn  amimt.  Til. 
mU  bBlmiKlKiiiea.  wlien.  m 
deeior  of,  mw  Mff  credlton' ctotm,  Tie. 
tepDOlsDeil  tareODteBiiit,7II. 


Jndl 

l»ld«T.-irt«tB«,l 

■'"■'^ri 

Bld»y8.1S4. 

Jndl 

ial  Bvidenoo-deflnQ 

Jndl 

ial  notic 

m&]i  takeackBonteilgmeiitB  and  M&davlts,  11). 
mv  take  aepMltkmf  In  tbU  Sni«,  M31, 
exranptfmn  nnr  dntr,  <M. 
Jta3S&M  powenaDadnClea  ot,  1I«-1». 
poiraaQi,  oDtpl  emiit,  II*. 
tnnmafitbu  ofpewaw,  m. 
majr  Dimlui  forcbntenqit.  ITS. 
iTluifMtiaiacontMDiifi,  1209. 
iDlMeqiient  appllcaUan  for  orders,  problblted.  Ul. 
■QbaeqaentspiiUeMlotu.  a  contempt,  IM. 
prooeedliui  iiot  affected  by  vacancy,  lU. 
PTae<>edliiflBtolMlnEiii|li>D.l&>. 
aMmvutfoiu  ana  flffiuea,  IW. 
pomr  to  enlone  eierclw  or  jurlsdlctloa,  IS]. 
Judicial  poren— by  Rpeclal  InvestmeDE,  IdO. 


ot  Supreme  Court.  W-IS. 
of  Superior  Oourta,  7S-TI. 

^  ^K£Sl  S^aSi-  !Hd[^ 
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JvLTiadicHon— Continued. 

of  Justices'  Courts,  civil,  112. 

of  Justices'  Courts,  concurrent,  113. 

of  Justices'  Courts,  civil,  restricted,  114. 

of  Justices'  Courts,  criminal,  115. 

of  Police  Courts,  121, 932. 

means  to  carry  into  effect,  187. 

when  acquired,  416. 

want  of,  a  ground  for  demurrer,  430. 

want  of,  ground  for  impeachment  of  record.  1916.     *" 

what  required  to  sustain  record,  1917. 

Juror— qualifications  of,  who  competent,  198. 

disqualification  of.  199. 

may  he  witness,  when,  1883. 

who  exempt  from  service  as.  200. 

affidavit  of  claim  to  exemption,  202. 

discharge  of,  for  sickness  at  trial.  615. 

affidavit  of,  to  impeach  verdict,  657. 

who  may  be  excused,  201, 615. 

failure  to  attend,  238. 

oath,  604. 
Selecting  and  returning,  for  courts  cf  record. 

list  of  persons  to  serve  as,  to  be  made,  204. 

selection,  how  made,  205. 

lists,  what  to  contain,  206. 

list  to  be  placed  with  clerk,  208. 

duty  of  clerk  on  receiving  list,  209. 

regular  Jurors  to  serve  one  year,  210. 

Jurors  to  be  drawn  from  boxes,  211. 
Dravfing,  time  and  manner  of. 

how  drawn,  211. 

to  be  drawn  upon  order  of  Judge,  214. 

clerk  to  draw  in  presence  of  court,  215. 

number  to  be  drawn,  214.  i 

drawing,  how  conducted.  219. 

disposition  to  be  made  of  ballots,  220. 
Manner  of  iummoning  jurors. 

sheriff,  how  to  summon,  225. 

special  drawing  and  summoning  may  be  ordered,  226. 

smnmoning  to  complete  panel,  227. 

compensation  of  elisor  for  summoning,  228. 

Jurors  for  Justices'  and  Police  Courts,  by  whom  summoned,  230. 

now  summoned,  231. 

return  of  officer,  232. 

Juries  of  inquest,  how  summoned,  235. 

obedience,  to  summons,  how  enforced,  238. 
Jmpanneling  Jurors. 

of  grand  Jury,  when  to  be  impanneled,  241. 

how  constituted.  242. 

impanneling  under  Penal  Code,  243. 

clerk  to  caifllst  of  trial  Jurors,  246. 

manner  of  impanneling,  247. 

proceedings  on  forming,  in  courts  not  of  record,  3S0l 

manner  oilmpanneling,  251. 

impanneling  Juries  of  inqu^t,  254. 

Jury— defined,  190. 

different  kinds  of,  191. 

grand,  192. 

for  trials,  defined,  193. 

for  trials,  of  what  to  consist,  194. 

of  inquest,  defined,  195. 

how  summoned,  235. 


726 


INDBX. 


JiUT—  Continued. 
baUot-box,  1209. 

when  grand  Jury  to  be  impamieled.  241. 
grand  Jury,  how  constituted,  242. 

K.5?i™??°°^^?1  ¥  prescribed  in  Penal  Code,  243. 
Impannelinff  trial  jury,  clerk  to  call  list.  246. 
manner  of  impannellng  trial  jury,  247. 
jury;  how  drawn,  214-220, 600. 
chauenges,  four  peremptory  aUowed,  601. 
grounds  of  challenge  for  cause,  602. 
challenge  for  caupe,  how  tried,  60S. 
juiy  to  be  sworn,  form  of  oath,  604 . 
K5ir**Jl°f  "§^*  <^'  property,  levied  on,  689. 
how  obtained  in  contest  of  probate  of  will,  13U, 
how,  and  when  may  be  waived,  631. 
how  waived  in  Justices*  Courts,  883. 
may  try  facts  not  in  issue,  when,  309. 
may  be  conducted  to  view  property.  610. 
admonition  on  separation,  611. 
naay  take  certain  papers  on  withdrawing,  612. 
charge  to,  608, 60J>,  21(fe.  ^*  * 

further  charge,  614. 
deUberations  of,  how  conducted,  613. 
three-fourths  may  render  verdict,  613. 
discharge  of,  616. 
while  out.  court  may  adjourn,  617. 
polling,  618. 
verdict  of,  what  is,  624. 
when  may  correct  informal  verdict,  619. 
In  contest  of  probate  of  will,  1313. 
See  FiNDiiras,  Veedict. 

Jury  lists— by  whom  and  when  made,  204. 

selections,  how  made,  205. 

to  contain  how  many  names,  206. 

to  be  placed  with  clerk,  208. 

duty  of  clerk— Jury-box,  209. 

regular  jurors  to  serve  one  year,  210. 

jurors  to  l>e  drawn  from  box,  211. 
Justices'  Oonrts— 
In  cities  and  counties. 
.  courts  and  justices,  85. 

clerk  of,  86. 

sheriff  and  deputies,  ex-qMeio  officers,  87. 

officers,  and  office  hours,  88. 

actions  in,  89. 

reassignment  and  transfer  of  actions,^. 

payment  of  fees,  91. 

transcripts  and  other  papers,  92. 

dockets  93       ^  .-  «-      » 

jurisdiction,  territorial  extent,  94. 

practice  and  rules,  95. 

clerk  of,  not  to  act  as  attorney,  96. 

salaries,  97. 

what  justices  successors  of  others.  98. 
Jn  toumshivs. 

at  least  one  in  each  township,  103. 

where  held,  104. 

what  justice  may  hold  for  another,  105. 

territorial  jurisdiction,  106. 

what  justices  successors  of  others,  107. 
In  general. 

terms  of  office,  110. 


H  appolnlea. 

■miuiioiis,  BOW  uuud,  tad  vbM  to  contain,  8M. 
time  tartlslsailuit  to  *pi>ear,  m. 


dotemluit  UTeaceil.  j 
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Jastic«B'  OoTUtB—Continued, 
Arrest  and  bail. 

offlcer  to  give  notice  to  plaintiff  of  arrest,  864. 

officer  to  detain  defendant,  865. 
^taehment. 

writ  to  issue  upon  affidavit,  886. 

undertaking  required,  867. 

writ,  substance  of,  868. 

undertaking  may  be  taken  by  offlcer,  868. 

provisions  applicable  to  Justices'  attachments,  869ii    ' 
Claim  and  delivery, 

bow  enforced,  870. 
Judgment  bp  default. 

on  failure  of  defendant  to  appear,  871. 

on  demurrer,  872. 
IKme  of  trial  and  postponementt. 

when  trial  must  commence.  873. 

postponement  on  motion  of  court,  874. 

postponement  by  consent  of  parties,  875. 

postponement  on  application  of  party,  876. 

conditions  iniposea  for  postponement,  677. 
TrialSt  conduct  of. 

issues,  defined,  878. 

Issues  of  law,  de&ied,  879. 

issue  of  fact,  defined,  880. 

issue  of  law,  how  tried,  881. 

issue  of  fact,  how  tried,  882. 

jury,  how  waived.  883. 

trial  to  proceed  if  either  party  fails  to  appear.  884. 

challenges,  peremptory  and  f  orcause,  aUowed,  885. 

inspection  and  copy  of  writing  may  be  ordered,  88tfb 

genuineness  of  slimatures,  when  deemed  admitted,  887. 
JudgmentM  bther  than  by  default. 

by  confession,  889. 

by  confession,  proceedings  on,  1135. 

of  dismissal,  without  prejudice,  890. 

upon  verdict,  when  to  be  entered,  891. 

on  trial  by  court,  when  to  be  entered,  892. 

on  arrest,  what  fact  must  be  stated,  893. 

sum  in  excess  of  Jurisdiction  may  be  remitted,  894. 

on  offer  of  compromise  before  action,  895. 

costs  to  be  included  in.  896. 

abstract  of,  form  of,  697. 

abstract  to  be  filed  and  docketed,  896. 

execution  thereon  may  Issue,  when,  899. 

not  a  lien  on  lands  unless  recorded,  000. 
Appaxis  from. 

to  Supreme  Court,  964. 

to  Superior  Court,  974-^80. 
Execution, 

may  issue  withlnflve  years,  901. 

contents  of,  902. 

how  renewed,  903. 

duty  of  officer  receiving,  904. 

supplementary  proceedings  on,  905. 
Contempt*  in. 

justice  may  punish  for,  006. 

In  immediate  view  of  justice,  how  punished,  007. 

not  In  Immediate  view,  warrant  to  Issue,  906. 

punishments  for,  extent  of,  009. 

conviction  to  l>e  entered  in  the  docket,  910. 
Jhckets  of  justices. 

what  to  contain,  911. 


INDEX.  729 

Jnstioes'  OonxtB— Continued. 
Docket*  of  justices. 

entries  in,  prlmair  eyldence  of  fact,  912. 

Index  most  be  kept,  913. 

must  be  delivered  to  successor  by  county  clerk,  914. 

proceedings  on  vacancy  of  office,  and  before  appointment*  915. 

justice  may  Issue  process  on  docket  of  predecessor,  916. 

successor  of  justice,  who  deemed,  917. 

superior  judge,  when  to  designate,  918. 

Justices  of  peace— in  citie^and  counties,  85. 
criminal  jurisdiction,  115. 
election  and  term  of  office  of.  &). 
extent  of  civil  jurisdiction,  112-114. 
jurisdiction,  bow  restricted,  114. 
disqualifications  of,  170. 

not  to  practice  before  another,  in  same  county,  171. 
not  to  have  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  affidavits,  179. 
cannot  issue  writ  of  review,  1068. 
cannot  issue  mandate,  1085. 
cannot  issue  probibition,  1103. 

Justices  of  Supreme  Court— qualifications,  156. 
ineligibility  of.  161. 

Sowers  of,  at  chambers,  165. 
isqualifications  of,  170. 
not  to  practice  law,  171. 
not  to  have  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Justification— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  513. 
of  sureties,  on  arrest  and  bail,  493, 495. 
in  defense,  to  action  of  libel  and  slander,  461. 
court  commissioners  may  take,  259. 

Laborers— liens  of,  1183. 

See  Liens,  Enfoboement  of. 

Laud— defined,  17. 

Landlord  and  tenant— adverse  possession,  326. 
may  be  joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant,  379. 
unlawful  detainer,  1161. 

Law  of  eyidence— defined,  1825. 

Laws— are  either  written  or  unwritten,  1825. 
written  law  defined,  1896. 
Constitution  and  statutes,  1897. 
public  and  private  statutes  defined,  1898. 
unwritten  law  defined,  1899. 
books  containing,  admissible  in  evidence*  1900. 
how  authenticated,  1901. 

Laws— oral  evidence  of  foreign  laws,  1902. 

recitals  in  statutes,  how  far  evidence,  1908. 
See  Etidbnob. 

Leasehold— when  subject  to  redemption,  700. 

Legal  capacity— want  of  ground  for  demurrer,  430. 

Letters  of  administration— with  will  annexed,  to  be  signed  by  clerk* 
1361. 
how  signed  and  form  of,  1362. 
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Letters  of  administration— C<m/tnu«{. 

who  may  obtain,  order  in  wbicli  to  grant,  1365. 

not  to  issue  to  partner,  1365.  • 

preference  of  persons  equally  entitled  to,  1366. 

when  granted  in  discretion  of  court,  1367. 

minor,  when  entitled,  to  whom  granted,  1368. 

who  disqualifled,  1369. 

not  to  issue  to  maiTied  women,  1370. 

to  be  recorded,  1387. 

when  to  issue  on,  foreign  will,  1324.  • 

may  be  issued  on  lost  will  established,  1340. 

when  issued  after  final  settlement,  1698. 

special  letters  may  be  issued  out  of  term  time,  1412. 
Application  for. 

application  for,  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  1372. 

notice  of  application,  1373. 

contesting  applicatiou,  1374. 

hearing  application,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1877. 

proofs  required  before  grant  of,  1378. 

may  be  granted  to  others  than  those  entitled,  1379, 
Revocation  qf. 

when  will  be  revoked,  1388. 

petition  filed,  citation  to  issue,  1384. 

hearing  of  petition,  1385. 

prior  rights  of  relatives,  1386. 

revocation  on  subsequent  probate  of  will,  1423. 

See  ExEcuTOBS  and  administratobs,  Wills. 

Letters  testamentary— form  of,  1360. 

may  issue  after  final  settlement,  1698. 
Jurisdiction  of  court  in  issuance  of,  76. 

See  EzEouTORS  and  Administrators. 

Letters  with  will  annexed— form  of,  1361. 
when  to  issue,  1350. 

getition  for,  when  to  be  filed,  1351. 
1  case  of  disability  of  executor,  1354. 
authority  of  administrator  with,  1356. 
to  be  signed  by  clerk,  1356. 

See  Executors  and  Administrators. 

Liability— confession  of  judgment  for  contingent,  1133. 
of  ofiKcer  arresting  witness,  2068. 
officer,  when  not  liable,  2069. 
of  ofacer  on  execution  sale,  limit  of,  697. 
See  Sheriff. 

Libel  and  slander— how  stated  in  complaint,  460. 
answer  in  actions  for,  461. 
what  maybe  given  in  evidence,  461. 

Libraries— of  whom,  exempt  from  execution,  690. 

License— of  attorney  to  practice,  277. 
penalty  for  practicmg  without,  281. 

Lien— definition  of,  1180. 

of  mechanics,  laborers,  etc.,  1183-1190. 
for  salaries  and  wages,  1204-1206.  * 

of  Judgment  not  to  attach  on  death  of  party,  669. 
from  tune  of  docketing  Judgment  becomes  a,  671. 
of  Judgment  on  filing  transcript,  674. 
holder  of,  as  purchaser  on  partition,  786. 
actions  for  foreclosure  of  mortgage,  726-728. 
See  Foreclosure. 


Ufa  tnamncs— poUcy  ol,  wben  exempt  Iroiu  eiecatloa.  SM. 
UmitaUon— of  time  for  Isanonca  ol  eieoatian,  en. 

of  tlmo  for  retlHnptlou,  lOl. 

0[elTllHtlinis.ai2. 
■      far  <*«  iMtawj'v  anal  pnpertti. 

when  ttw  psonla  will  DOt  Bue.  3IK. 

lAen  aodiscumot  bi-  brougbt  br  grantee  of  Btsu,  lis. 

wbenMnaDilv  people,  to  b«  brought  nlthln  Ave  years,  111. 

•Man  MthiD  live  years,  irben  necessary,  318. 

wllBaiieceMarjlusttlonB,  ordefenae  arlsbiK  onC  of  title  to,  or 

pwoailoOi  trtten  presumed,  KI, 

oeenprtlDD  (leemediunlcr  losal  HllB.  imleas  adTerae.  S21. 

owinMtlail,  vbea  dcenica  aaverae.  3?J. 

adreiw  paMeealon  under  InstrnmenD  on  ludgment.  SM. 

•eciul  MoqiUloa  under  claim  or  title,  cieemed  ndreise.  131, 

■dirane  poueiakm  under  clalio  ot  title  not  written,  wbsl  eon- 

■arena pooeeaiOD,  how  affected  1>y  relation  of  tenancy,  KS. 
rigbt  of  poneulon  not  attec^ted  by  descent  cast.  321. 
dlmbflMea  eichided  from  tltae  to  commence  acUona,  SH. 
Of  Mtinu  s<jt«r  Man/or  rtcoterii  afpTepertii. 
nerioda jireterlbed,  3». 
MUilnffTQ  rears,  330. 
wtthlnfonryeais,  3n. 
irtthlntbrM  rears.  33S. 
irttUn  two  yaars.  339. 
wltlitaoiieyaiTTua. 

1(ttllftlllXmODttlB,34l. 

MUilnali  mombs,  claim  against  ooud^.  JC 
fgrnllet  not liereinbeforo  provided. Ma. 

IttlOfB  by  the  people.  US. 

no  UmitaUon  to  actions  lor  recOTer;  of  money  placed  on  de- 
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UmitBition—ConHnued. 
Or  aetuma  other  than/or  recovery  of  property. 
actions  to  redeem,  846.         » "v  z'    /^  *y. 

to  reaeem  part  of  mort%:aged  premises,  847. 

to  recover  monev  or  property  deposited  with  Tanker,  tract 

pany,  etc.,  34o. 
m  actions  against  sheriff,  399, 840. 
for  Blander,  840. 
against  State,  345. 
grantee  of  State,  816, 317. 

S«  I^l?*?  instrmnent  executed  out  of  State,  339. 
on  statute,  840. 

on  liability  created  by  statute,  388. 
to  recover  stock  sold  for  assessment.  841. 
against  supervisors,  842. 
tax  collector,  841. 
trespass,  trover,  838. 
General  provisions. 

when  an  action  Is  commenced,  350. 

exception,  where  defendant  is  out  of  State.  851. 

exception,  as  to  persons  under  disability,  852 

provision,  where  person  enUtied  dies  before  limitation  ezpixvoi. 

In  suits  by  aliens,  time  of  war  to  be  deducted.  854 
provisions,  where  judgment  has  been  reversed.  856 
provision,  where  action  is  stayed  by  inlunction  ^* 
aisabiUty  must  exist  when  riglit  of  acSS?^2Srae^857 
when  two  or  more  disabiUties  exist,  etc..  SSST^    ' 
limitations  applicable  to  actions  against  directors.  859 
acknowledgment  or  new  promise  must  be  lET^ittagsfiO 
?iL*,i?f1i®  ?®*  *®*?®  judgnient.  and  answer  to  the  merlS'  478. 
limitation  laws  of  other  States,  effect  of.  861.        *"*^*«»»  «'«• 
existing  causes  of  action  not  affected,  362. 
existing  statutes,  how  affected  by  Code,  9. 
the  word  ••  action,"  how  construed,  22.  863. 
claim  to  escheated  estates,  1272. 
contesting  will  after  probate,  1327.      * 
disability,  when  available  on  contest  of  wlU.  1333 
time  durmg  vacancy  in  admUiistraUon,  effect  of.  1501. 
action  on  guardian's  b«md,  1805.  ' 

for  recovery  of  property  sold  by  guardian,  1806. 

Lis  pendens— to  be  filed  in  real  actions.  409. 
to  be  filed  in  partition,  755. 
See  NoTiOB. 

Lost  papers— copy  of,  when  may  be  filed,  1045. 

Lost  will— proceedings  In  probate  of,  1338. 
See  Will. 

Lunatic— limitations,  in  reference  to,  328, 362. 
summons,  how  served  on,  411. 
escheated  estates,  1272. 
cannot  be  witness,  1880. 

Mandaznns— to  be  hereafter  designated  mandate.  108 
See  Mandate.  * 

Mandate— defined,  1084.  ' 

when,  and  by  what  courts  Issued,  1085. 
lunsdiction  In  Superior  Courts,  76. 
In  Supremo  Court,  51. 

5«2!£  °J  supreme  lusttces  to  issue  writ  of,  166. 
powerof  superior  judges,  166. 
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Mandate—  Continued. 

writ  may  Issue  and  be  heard  at  chambers,  1108. 

writ,  when  and  upon  what  to  issue,  1086. 

substance,  must  be  either  alternative  or  peremptoryi  1067. 

alternative,  when  to  Issue,  1088. 

peremptory,  when  to  issue,  1088. 

adverse  party  may  answer  under  oath,  1089. 

jury  trial,  when  may  be  ordered,  1090. 

applicant  may  demur  to,  or  countervail  answer,  1091. 

motion  for  new  trial,  where  made,  1092. 

provisions  to  govern  new  trials  on,  1110. 

clerk  to  transmit  verdict  to  court,  1093. 

hearing  on  motion,  1093. 

hearmg  in  default  of,  or  Insulflciency  of  answer,  1094. 

damages,  costs,  and  peremptory  mandate,  when  decreed,  1096» 

service  of  writ,  1096. 

penalty  for  disobedience  of  writ,  1097. 

Maps  and  charts— when  primary  evidence,  1936. 

Mariner—proceedings  to  enforce  claims  of,  825. 
prooi  of  claims  of,  826. 
See  Boats. 

lylark— Included  in  signature  or  subscription,  17. 

Maniage— effect  of,  on  Statute  of  Limitations,  352. 
breach  of  promise,  sittings  private,  125. 
effect  of,  on  claims  to  escheated  estates,  1272. 
no  defense  in  actions  for  unlawful  detainer,  1164. 
extinguishes  authority  of  executrix,  1352. 
administratrix,  effect  of,  1370. 
how  affects  limitations,  328, 332. 
testimony  to  establish,  may  be  perpetuated,  2084^ 

Mazried  woman— when  may  sue  alone,  870. 
may  defend,  in  her  own  right,  371. 
may  become  sole  trader,  1811. 
as  sole  trader,  responsibilities  of,  1820. 
proceedings  of,  on  application  as  sole  trader,  1812-1821. 
not  to  be  executrix,  unless  named  so  in  will,  1352. 
cannot  be  appointed  administratrix,  1370. 
not  to  be  witness  against  husband,  when,  1881. 

Masonline— convertible  with  feminine  and  neuter,  17. 

Material  allegations— defined,  463. 
only,  need  be  proved,  1867. 
evidence  to  correspond  with,  1868. 

Material  objects— one  kind  of  evidence,  1827. 
as  evidence,  admitted  in  discretion,  1954. 
jury  may  be  taken  to  view  the  premises,  610. 

Matter— in  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  execution,  660. 
liens  of,  1183-1199— see  LiBirs,  Esvobcemjsst  of. 

Memorandum— of  costs,  to  be  furnished,  1038. 
of  costs,  on  appeal,  1034. 

Merger— remedies  not  merged,  82. 

Metes  and  bounds— description  by,  455. 

Miner— property  and  implements,  exempt  firom  execatioiu  690. 

Mining  claims— customs,  rules,  and  usages  to  govern,  748. 
liens  of  mechanics  upon,  1183. 
how  sold,  in  probate  proceedhigs,  1529. 

Code  Civ.  Pboo.— 69. 
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Mining  cHaimn—Continued. 
petition  for  sale,  1530, 
order  to  show  cause,  1&31. 
order  of  sale,  1532. 

Mining  customs— proof  of,  In  actions  concerning  mining  claims,  748. 

Ministerial  officers— election,  powers,  and  duties  of,  282. 
conduct  of,  controlled  by  law,  128. 

See  Glbbx.  • 

Minor— See  Infaitt. 

Minority— effect  of,  on  limitation  of  actions,  sees.  828,  S52. 

Miscondnct— of  jury,  ground  for  new  trial,  657. 

Misdemeanor— Jurisdiction  of  Justices'  Courts  in  actions  for,  115. 

Misjoinder— of  parties  or  causes,  ground  for  demurrer,  480. 

Mistake— relief  ft>om,  may  be  had<t)y  amendment,  473. 
in  written  agreement— evidence,  1856. 

Mitigation— may  be  alleged  and  proved  in  libel  and  slander,  461. 

Mob— action  for  damages  by,  340. 

Modification— of  award  by  court,  when,  1288. 

See  AWABD,  JUDOMB^TT. 

Month- means  calendar  month,  17. 
Mortgage— not  deemed  a  conveyance,  744. 

See  FOBECLOSUBB. 

Mother— may  sue  for  seduction  of  dauffhter,  when,  375. 
may  sue  for  injury  or  death  of  child,  when,  876. 
rank  in  order  of  persons  entitled  to  admlDister,  1365. 
when  entitled  to  guardianship  of  minor,  1751. 

Motlona  and  orders— order  and  motion,  defined,  1003. 
definition  of,  applicable  to  special  proceedings,  1064. 
where  made,  1004. 

notice  of  motion,  at  what  time  to  be  given,  1005. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  money,  how  enforced,  1007. 
notices,  filing  and  service  of  papers,  1010-1017. 
order,  service  by  telegraph*  1017. 
motion  for  postponement,  upon  what  made,  596. 
motion  for  discharge  of  attachment,  grounds  of,  656. 
motion  for  new  trial,  when  to  be  heard,  660. 
motion  for  new  trijil  in  mandate,  where  made,  1092. 
subsequent  applications,  when  prohibited,  182-183. 
See  Obdbii,  Notiob.  . 

Names— jurisdiction  on  application  for  change  of,  1276. 
petition  for  change,  1276. 
hearing  and  proceedings,  1278. 
clerk  to  make  return  to  secretary  of  State.  1279. 
compladnt  to  contain  names  of  parties,  426. 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  juror's  name  on  verdict,  628. 

Negative  allegations— when  may  be  proved,  1869. 

Neglect— in  pleadings,  relief  from,  may  be  had  by  amendment,  473. 
action  for  injury  or  death  caused  by,  376, 377. 

Negligence— relief  from,  may  be  had  by  amendment,  478. 
resulting  in  injury  or  death,  who  may  sue  for,  376, 877. 

Negotiable  instmments— cross  demands,  in  actions  on,  440. 
neuter  included  in  masculine,  17. 
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Kewly-discovered  OTidence—groimd  for  new  trial,  057. 

Ne^KT  xnatter-flxuiwer  may  contain,  437. 
when  deemed  controverted,  462. 
within  what  time  to  demur  to,  443. 
when  issue  arises  on,  590. 

New  promise— must  he  in  writing,  360. 

New  trial— defined,  656. 

when,  may  be  granted,  grounds  for,  657. 

on  what  papers  moved  for,  656. 

notice  of  motion,  upon  whom  served,  and  what  to  coatain>  659. 

motion  to  be  heard  at  time  specified,  or  dismissed,  660. 

judge  to  make  written  statement  on  decision  of  motion*  661. 

record  on  appeal  from  order,  what  constitutes,  661. 

Jury  resorting  to  chance,  657. 

verdict  against  law,  657. 

excessive  or  insufficient  damages,  657. 

insufficient  evidence,  657. 

irregularities  or  misconduct  of  jury,  657. 

newly-discovered  evidence,  657. 

surprise,  657.   . 

what  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  669. 

statement,  what  to  contain,  661. 

motion  for,  in  mandate,  when  to  be  made,1082. 

motion  for,  in  prohibition,  1105. 

Nonjoinder-see  Pabties. 

Non-jndicial  dajs— adjournment  to,  effect  of,  134-135. 
nolidays,  what  are,  10. 
falling  on  Sunday.  11. 
time,  now  computed,  12. 
performance  of  acts  on  holidays,  13. 

Non-resident— place  of  trial,  in  actions  against,  895. 
service  of  summons,  how  made  on,  413. 
pleadings  of,  by  whom,  and  how  verified,  446. 
when  allowed  to  open  judgment  by  default  aqd  answer,  473. 
attachment,  when  may  issue  against,  638. 
proof  required  of  plaintifl  in  action,  on  default  of,  565. 
summons  in  partition  suits,  how  served  on,  757. 

Sroceeds  of  sales  of  estates  of,  in  partition,  how  invested,  788. 
nties  of  clerk  making  such  investments,  791. 
service  of  notices  and:  papers  on,  how  made,  1015. 
corporation,  to  famish  security  for  costs,  1036. 
effect  of  failure  to  furnish  sucn  security,  1037. 
limitation,  on  time  to  claim  escheated  estate,  1272. 

Nonsuit— when  judgment  o^  may  be  entered,  581. 

Notary  public— seal  of,  exempt  firom  execution,  690. 
may  administer  oath  or  affirmation,  2093. 
may  take  deposition,  in  this  State,  2031. 

Notice-HUfter  appearance  in  action,  who  entitled  to,  1014. 
effect  of,  on  priority  of  liens.  1186. 
for  inspection  of  books  and  documents,  1000. 
how  construed  when  written,  1865. 
losufflclency  of,  no  gromid  for  dismissal  on  appeal,  954. 
must  be  in  writing,  1010. 
without  title,  when  valid,  1046. 
not  required*  to  vacate  order  made  out  of  court,  937. 
of  motion,  at  what  time  to  be  given,  1005. 
Service  cf, 

how  and  on  whom  made,  1010- 


ncnpatlTa  Willi— pmceedlngs  in  probate  ot,  1M4-13K. 
m  and  declaration.  H»r. 


G  8«liH>lp  *lM>  niv  >dd 
bow  admlnlnered,  MM. 

otUtornerauilcDor"" 
of  Jurr.  fonn  of.6M. 
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Oath—  Continued. 

form  mav  be  varied,  bow,  2095. 
form  of,  in  discretion  of  court,  2096. 
affirmation,  equivalent  to,  2097. 

Objections— in  practice,  when  taken  by  demurrer  or  answer,  433. 
when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  granting  letters  of  administration,  when  filed,  1351. 
may  be  taken  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occupant— of  real  property,  in  forcible  entry  and  detainer,  1160. 
See  Limitation  ov  Actioits. 

Offer  to  compromise— proceedings  on.  997. 

is  not  an  admission  that  anything  is  due,  2078. 
in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  Judge,  157. 

Justices  and  Judges  ineligible  for  other  offices*  161. 
actions  for  usurpation  of ,  803-810. 
tenure  of,  preserved,  6: 

See  usuBPATiov  of  Officb. 

Officers— of  Court  of  Impeachment,  38. 
ministerial,  elections  and  terms,  262. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc.,  where  provided,262. 
Judicial,  incidental  powers  of,  176-179. 

Official  docnmenta— how  proved,  1918. 
See  PuBLio  BscosDS. 

Olographic  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  49. 

Oral  examination— defined,  2005. 

See  ExAMiNATioir  of  Witnssses. 

Order— definition,  1003. 

definition,  in  special  proceedings,  1064. 

where  made,  1004. 
.    transfer  of,  to  show  cause,  1006. 

may  be  enforced,  177. 

for  payment  of  money,  how  enforced,  1007. 

second  application  for,  refused,  182. 

how  reviewed,  936. 

made  out  of  court,  may  be  vacated,  937. 

duty  of  supremo  clerk,  on  appeal  from,  958. 
-in  Superior  Courts,  what  appealable,  963. 
•may  be  served  by  telegraph,  1017. 

for  new  trial,  in  Supreme  Court,  costs  on.  1027. 

copy  of,  to  be  filed  in  eminent  domain,  1253. 

copy  of,  to  form  part  of  Judgment  roll,  670. 

Judicial,  effect  of,  1909. 
In  actions. 

relief  from  inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  causeln  injunction,  530. 

for  investment  of  f imds  in  hands  of  receiver,  560. 

for  sale  of  property  attached,  548. 

tiO  deposit  money  in  hands  of  trustees,  572. 

to  deposit  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discharging  sick  Juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to,  647. 


In  JnMloe*'  Court,  nbeu  mode,  M 


Oiictaul  vrtdoiM- 
Orictnil  JDiMlotli 


lottott— at  Snpranu 

-Court,;*. 


tapon-^UIng  uul  Mrrlce  oC,  l(il«-1017. 

nEHmwlietakeiibflury,  on  tettrlng,  ci!. 


Futlilltr— of  ]adfn>  groiind  For  change  o[  veRue,  )9T, 
Partidiilan— lAtalulns  bill  of,  4M. 
nniei-deslgwtian  of,  308. 

demiurn  for  mlijolnder,  4M. 
— —  ■'-      'n  Dams  ot  Duty  Id  Jotereit,  W7. 
Dt  to  prejuaice  defense,  368, 
"e,*to.,DUirsuewi[hoDl  lolnliu  beoeOcUiT.  K 


mwRleil  wonuD.  acUou  1^  odiI  valust,  ^ 
bubHid  juia  wtlo,  Milder  of,  37i),Vl. 
WMO  iriftiiHV  deftsd,  911. 
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lofaDt  to  appear  by  gnarcUan,  872, 1722. 

goardian  aiUtem^  bow  appomted,  373. 

unmarried  female  may  sue  for  her  own  seduction,  374. 

father,  etc.,  may  sue  for  seduction  of  daughter,  379. 

father,  etc.,  may  sue  for  injury  or  death  of  child,  376. 

representatives  may  sue  for  dieath  caused  by  negligence,  377. 

who  may  be  joined  as  plaintiffs,  378. 

who  may  be  joined  as  defendants,  379. 

landlord,  379. 

parties  in  interest,  when  to  be  Joined,  380. 

when  one  or  more  may  sue  or  defend  for  all,  382. 

holding  title  under  common  source,  when  may  join,  381. 

common  interest,  one  may  sue  for  all,  382. 

all  may  be  Joined,  382. 

plaintiff  may  sue  in  one  action  different  parties  to  commercial 

paper,  383. 
tenants  in  conmion  may  sever  an  action,  384. 
death,  or  other  disabDity,  not  abate  action,  385. 
proceedings  on  disabili^  of,  385. 
another  person  may  be  substituted  defendant,  886. 
intervention,  when  takes  place,  and  how,  387. 
associates  may  be  sued  by  name  of  association,  388. 
court,  when  to  decide  controversy,  or  to  order  parties  Iny  389. 
adding  or  striking  out,  473. 
names  of,  in  complaint,  426. 
names  of,  in  summons,  407. 
defendant  may  be  sued  by  any  name,  when,  474. 
who  may  appeal,  parties,  now  designated,  938. 
administrator,  when  may  sue  alone,  1586. 
identity  of,  when  deemed,  1910. 
In  (tctions  and  special  proceedings. 
actions  to  redeem,  346. 
ejectment,  380, 381. 
forcible  entry,  1164. 
mechanics'  liens,  1196. 
for  foreclosure,  726. 
for  nuisance,  731. 
who  liable  for  waste,  732. 
when  may  enter  on  land  to  survey,  742. 

Slaintiffs  in  action  for  partition,  752. 
efendants  in  action  for  partition,  754. 
court  may  order  in,  in  partition.  761. 
for  usurpation  of  office  or  franchise,  803. 
in  special  proceedings,  how  desi^^ted,  1063. 
defendants  in  forcible  entry  and  detainer,  1164. 
who  joined  in  suits  for  liens,  1 196. 
defendant  in  condenmation  of  land,  1246. 
who  may  submit  to  arbitration,  1281. 
who  are  estopped,  190(^1910. 

Partition— who  may  bring  action  for,  752. 

Interests  of  all  parties  to  be  set  forth,  753. 

lien-holders  not  of  record,  need  not  be  parties,  754. 

recording  of  lis  pendens  in  cases  of,  755. 

summons,  to  whom  must  be  directed,  756. 

unknown  parties  may  be  served  by  publication,  757. 

answer  of  defendants,  what  to  contain,  758. 

rights  of  all  parties  may  be  ascertained  in  one  action,  759. 

Bartial  oartltlon  may  be  made,  760. 
en-holders  must  be  made  parties,  or  referee  be  appointed,  761. 
lien-holders  must  be  notified  to  appear,  762. 
order  for,  and  referees,  763. 
when  town-site  included,  763. 
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Partition— Con^tnuoi. 

intervention  of  parties,  387. 

must  be  made  according  to  riglits  of  parties,  764. 

referees  to  report  proceedings,  765. 

action  of  court  on  report,  juogment  thereon  conclusiTe,  768. 

ludgment  in,  how  eniorcea,  686. 

judgment  not  to  affect  tenant  for  years.  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  Interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  In.  770. 

application  of  proceeds  of  sale  of  encumbered  property,  771. 

8 arty  holding  other  securities,  required  to  first  exhaust  them,  772. 
eduction  from  proceeds,  773.     i 
cause  may  be  continued  lor  determination  of  claims,  774. 
sales  by  referees,  to  be  at  public  auction,  775. 
court  must  direct  terms  of  sale,  776. 
referees  may  take  security  for  purchase-money,  777. 
•  tenants,  whose  estates  are  sold,  to  receive  compensation,  778. 
court  may  fix  compensation,  779. 
court  must  protect  unknown  tenants,  780. 
court  must  ascertain  value  of,  and  secure  future  contingent  In- 

4-AMAa^a    TRl 

terms  of  sale  to  be  made  known  at  time,  782. 
lots  must  be  separately  sold,  782. 
who  may  not  be  purchasers,  783. 
referees  must  make  report  of  sales,  784. 
conveyance  may  be  executed  on  confirmation,  785. 
proceedings,  if  lien-holder  becomes  purchaser,  786. 
conveyance,  must  be  recorded,  787. 
conveyance,  a  bar  against  parties,  787. 

groceeds  belonging  to  unknown  parties  must  be  Invested,  788. 
ivestment  to  be  made  in  name  of  clerk,  789. 
securities  to  be  taken  for  interests  of  parties,  when  ascertained, 

790. 
duties  of  clerk  making  investments,  791. 
on  unequal  partition,  compensation  may  be  adjudged,  792. 
share  of  infant  may  be  paid  to  guardian,  733, 1772. 
share  of  insane  person  may  be  paid  to  euardian,  794. 
guardian  may  consent  to  partition  without  action,  and  execute 

releases,  795, 1772. 
costs  of  partition,  a  Uen  on  share,  796. 
court,  by  consent,  may  appoint  single  referee,  797. 
expenses  of  previous  litigation  allowed,  798. 
abstract  of  title,  when  furnished,  799. 
abstract,  how  made  and  verified,  800. 
interest  on  disbursements,  in  discretion,  801. 

Partner— administratrix  cannot  be,  1365. 
sued  by  firm  name,  388. 
rights  In  estate  of  deceased,  1585. 

Payment  of  debts  of  decedent—when  will  provides  for,  it  must  gov- 
em,  1560. 
if  provision  Insufficient,  proceedings  thereon,  1562. 
estate  subject  to  debts,  1563. 

See  Estates  of  Deosased  Fbbsons,  Ezboutoss,  aitd 
Administbatobs  . 

Penalty— for  failure  to  deliver  will,  1296. 

attachment  for  refusal  to  produce  wiU,  1302. 
for  practicing  as  attorney  without  license,  281. 
for  disobedience  of  mandate,  1097. 
See  Fines,  Contempts. 

Pendency  of  action— when  action  deemed  pending,  1049. 
notice  of,  to  be  filed  in  real  actions,  409.  . 
as  a  ground  for  demurrer  to  subsequent  suit,  430. 


People— eiwntlOD  to  be  Id  nune  of.  eai. 

do  not  give  aeunrlcy ,  629. 

fiOM,  or  State  offloer,  doea  not  give  Mcnrltr,  lOee. 
T*nilViT¥ninBO   of  ccmdlUans  prscedent.  bow  aTeirad,  4SI, 

TtrpMOf^Bg  toaUmonr— mode  oF,  2(8). 

dcpoilUDn.  vben  may  b«  produced,  SOSS. 

eflect  of  depoaltlon,  MU. 
Fanon— deOned,  what  It  loeladea,  11. 
Fenonol  lnjarr— wbamarsoalor,  MI-ITT. 
p&ncmBl  pTopert7— dedaed,  17. 

wtien  may  be  Bold  nader  BttaohnieTit,  IWI. 

CrLaL  ot  eUlm  of  'third  penon  tOj  £49. 
FeBUIenos— gronnd  lor  removal  of  court,  U2. 
Petit  luvanir— JorlidlctlOD  la  Josttcoi'  Conrta,  US. 
Fatitlon—(oi  dunce  of  tame,  wbst  mnst  ipeciry,  Itlt. 

moM  bepDbUuied  tour  weeks,  im. 

tor  Mis  mder.  vbM  to  conUln.  1S13. 

paCMoiu  Id  promte  proceedlnea,  1971.  In7. 

pnitlana|<vBalu of  property  Inprobste,  131S,  IMO,  11)97. 
8m  Wiua,  pbobatb  of  wills,  EzbcutobSi  lUni  a 

■UXUTKATOBS. 
Fbono|ra^do  rapoitor— oppolntmsiit  and  dallei.  289. 
bow  appvlnted,  389. 
effeotOT  Toport  nt.  270. 
compeontum  or,  31 1 . 
pHwuulatteDdBncfl  reqiilred,  27!. 
tnUIBcrlpt  or  notes  prima  facie  OTldencs,  2TII. 
irhen  clerk  tA  take  dowa  testimony,  IMl. 


. -not  (abject  to  Jury  duty.  VX. 

what  property  ot,  exempt  from  eiecntlon,  <M. 

when  dliqBaiUI«l  as  a  witness,  IHl. 

whea  man  tostUy,  1882. 
>M  of  boldlng  conm— vben  may  be  cbaufred,  142. 

^)pearaitceatplace  appointed,  compiil>0[y,ltt. 

wbeajndse  laay  order  rooma,  etc.,  144. 
us  of  trial-to  bo  tried  where  subjectmacter  litnated,  va. 


Follca  Oonrtt-Hutloas  In,  Vl»4a3. 

Jmon,  hair  inuimoned  Id.  2M. 
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Folioe  OoxutB^Continued. 
Proceedings  in  eivii  aetion*  in, 
how  commenced,  829. 
pleadings  ln»  980-891. 
snmmons  must  Issae,  when,  990. 
defendant  may  plead  orally  or  in  writing,  991. 
trial  by  inry,  when  defendant  entitled  to*  992. 
proceedings  to  be  conducted  as  in  Jnatiees*  Oonrts,  999. 
appeals  from  Jadgments  of,  974. 

Police  judge—may  take  acknowledgments  and  aflldaYits,  179. 
See  Judicial  Ovj'IOBBS. 

Possession  of  land— when  presumed,  929. 

occupation  deemed,  under  legal  title,  929. 

occupation,  when  deemed  adverse,  824. 

what  adverse  possession  underwritten  instrument,  925. 

actual  occapauon  under  claim  of  title  deemed  adverse,  924. 

adverse t>08ses8ion  under  unwritten  claim  of  title.  925. 

possession  of  tenant,  when  deemed  possession  of  landlord,  926. 

limitation  of  adverse  possession  of  tisnant,  927. 

right  of,  not  affected  by  descent  cast,  928. 

certain  disabilities  excluded  from  time  to  commence  actions,  928i. 

Postponement— of  dvfl  trial,  595. 

See  GONTISUANOB. 

Powers— of  Supreme  Conrtjnstlces  at  chambers,  165. 
of  judges  of  Superior  Courts,  166. 

Powers  of  conrt— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  «oerce  witness,  128. 
on  contempts,  1209-1222. 

Present  tense— includes  the  future  but  ezclndea  the  past,  17. 

Ptesnmptions— defined,  1959. 

when  may  be  controverted.  1961. 
conclusive,  specified,  1962. 
controvertible,  specified,  1969. 

Priest— when  may  be  excused  from  testifying,  1881. 
when  must  testify,  1882. 

Primary  evidence— defined,  1829, 1889. 
as  to  third  parties,  1851. 
entries  on  publiorecords  are,  1920. 
entries  in  justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1936. 
certificate  of  purchase  or  location  of  lands  is.  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1926. 
handwriting  and  entries  of  deceased,  1946. 

Printing— included  in  writing,  17. 

Private  mroperty— what  may  be  taken  for  public  use,  124(^-1241. 
1See  CoirDBMirATiOK  ov  Lahd. 

Private  sittinga-of  court  in  certain  cases,  125. 

Private  statnte— defined,  1886. 
how  pleaded,  459. 

foreign  law-books  admissible  in  evidence,  1900. 
recitals  in,  how  far  evidence,  1909. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  unsealed,  abolished.  1932. 
execution  of  instrument  defined,  1989. 
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ftivate  "WtitingB— Continued. 

compromise  of  debt  without  seal,  good,  1934. 

subscribing  witness  defined,  1935. 

books,  maps,  etc.,  bow  far  evidence,  1936. 

original  writing  to  bo  produced  or  accounted  for,  1937. 

notice  to  be  given  to  produce,  1938. 

writings  called  for  and  inspected  may  be  withheld,  1939 

execution  of,  how  proved,  1940. 

when  other  than  subscribing  witness  may  testify,  1941. 

when  evidence  of  execution  not  necessary,  1942. 

evidence  of  handwriting,  to  prove,  1943. 

of  handwriting  allowed  oy  comparison,  1944. 

comparisons  with,  what  may  be  made,  19d5. 

entries  of  decedents  as  evidence,  1946. 

copies  of  entries,  1947. 

how  aclmowledged  and  certified,  1948. 

public  records  not  to  be  carried  about,  1950. 

what  may  be  read  in  evidence,  1951. 

publio  records  of,  how  proved,  1919. 

Pritrileged  commnnications— 1881. 

Probate  {vooeedings— 
Jurisdiction  and  proceedings  in  general. 
in  Superior  Court,  7<>. 
when  exercised  over  estates,  1294. 
when  decided  by  first  application,  1295. 
court  may  determine  all  questions  as  to  ar  vancementSf  1686. 
orders  and  decrees  to  be  entered  in  minutes,  1704. 
how  often  publication  to  be  made,  1705. 
recorded  decree  or  order  to  Impart  notice,  1706. 
citation,  how  directed,  and  what  to  contain,  1707. 
when  issued  without  order  of  judge,  1708. 
citation,  how  served,  1709. 

citation,  when  a  substitute  for  personal  notice,  1710. 
to  be  served  five  days  before  return,  1711. 
published  description  of  real  estate,  1712. 
practice  and  proceedings  in,  1713. 
new  trials  and  appeals  in,  1714. 
appeal  to  be  taken  within  sixty  days,  1715. 
from  what  proceedings  an  appeal  lies,  969. 
effect  of  Juogment  in,  1908. 

S sues  joined  in,  how  tried  and  disposed  of,  1Y16. 
>urt  to  try  cause  when  no  jury  demanded,  1717. 

new  trial,  now  and  when  moved  for,  1717. 

court  to  appoint  attorney  for  minor  or  absent  heirs,  etc.,  when* 
1718. 

compensation  for  attorney  of  absentee,  1718. 

decree  relating  to  homestead  and  effect  thereof,  1719. 

costs,  by  whom  paid  in  certain  cases,  1720. 

court  may  remove  executor,  etc..  for  contempt,  1721. 

service  or  process  on  guardian,  1722. 

court  may  order  investment  of  moneys  of  estate,  1792. 
JHsqualiJicattono/  Judgeand  tranter  qf  administration. 

when  judge  not  to  act,  1430. 

jud£[e  oeing  disqualified,  proceedings  to  be  transferred,  where, 
1131.  « 

transfer  not  to  change  right  to  administer,  1432. 

retransf  er,  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1483. 

power  of,  at  chambers,  16T,  1305. 

may  hold  court  in  other  county,  161. 
Production  €md  proof  of  wills. 

custodian  or  will  to  deliver  same,  to  whom.  1298 


cesdlnn— conduct  ol,  power  of  JadlctBl  oncers  ovei 

'  — —  — er  confinot  of.  1». 

' — ules  to  TdgnUta.  129 


not  aCKCed  by  *acaiicy  In  olllce.  IM. 
toteg  tbeEnsUali  luigiaBC,  Ist. 

nnuiy  be  eipresseil  br  flgnrea,  IM. 


M  Juror  becomes  glck,  lil 
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vbat  treBtment  of.  Is  a  contempt,  12M. 
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Ftoetwt-^ontimted. 

to  be  in  English  lahgnage,  185. 

abbreviations  used  In,  186. 

means  to  carry  out  jurisdiction.  187. 

relief  from  inadyertence  or  mistake,  47S. 

in  Justices'  Courts  may  issue  to  any  part  of  county,  106. 

may  issue  from  court  at  chambers,  165, 166. 

blanks  in  must  be  filled  by  Justice  of  peace,  920. 

what  treatment  of  is  a  contempt,  1209. 

Professional  implements— exempt  from  execution,  690. 

Prohibition— writ  of,  defined,  1102. 
Supreme  Court  may  issue,  51. 
Superior  Courts  may  issue,  76. 
writ  of,  the  counterpart  of  mandate,  1102. 
where  and  when  Issued,  1103. 

form  of,  may  be  alternative  or  peremptory,  1104.  v 

provisions  respecting  issaance  of,  1105. 
when  returnable  and  heard,  1108. 
rules  of  practice,  1109. 
appeals  and  new  trials,  1110. 

Proof— defined,  1834. 

of  service  of  summons,  how  made,  415. 

Property— term  defined,  17. 

Public  administrators— rank  of,  in  order  of  persons  entitled  to  ad- 
minister, 1365.  • 

estates  which  may  be  administered  by,  1726. 

to  obtain  letters,  when  and  how— bond  and  oath  ol,  1727. 

duty  of  person  in  whose  house  stranger  dies,  1728. 

must  return  inventory  and  administer  estates,  1729. 

when  to  deliver  up  estate,  1730. 

civil  officers  to  give  notice  of  waste,  1731. 

suits  for  property  of  decedents,  1732. 

order  to  examine  party  charged  with  embezzling  estate,  17SS. 

p^^li9hment  for  disobedience  of  order,  1734. 

order  on,  to  account,  1785. 

every  six  months  to  return  condition  of  estate,  1796. 

duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 

not  to  be  interested  in  payment  on  account  of  estate*  1738. 

when  to  settle  with  county  clerk,  1739. 

how  unclaimed  estates  disposed  of,  1739. 

proceedings  against,  for  failure  to  pay  over  moneys,  1740. 

feed  of  officers,  when  and  by  whom  paid,  1741. 

to  administer  oaths,  1742. 

probatetProceedlngs  applicable  to,  1743. 

See  jSstates  of  deobasbd  Pxbsons,  Exboutors  and 

ADMUriSTBATOBS,  SPKOIAL  ADMIVISTBATOBS. 

Publication— see  Estates  of  Deceased  Pebsoits,  Sole  Trader, 

SUHHONS,  >'OTI0B,  WILLS. 

Public  traildings— what  exempt  from  execution,  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1238. 

Public  calamity— ground  for  removal  of  court,  142. 

Public  ofibnses -cognizable  in  Justices'  Cq|irts,  115. 

Public  officer- place  of  trial,  in  actions  against,  393. 
may  be  arrested,  for  embezzlement,  479. 
when  excused  from  ffl  ving  testimony,  1881. 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand,  1898. 


PoMle  MDOida— IndlcIBl  record  defloed,  19M. 
Iiow  aatii«nliHiU«ilf  19(0- 

MMTdot  fraMBD  winir;,  how  anmenUcalca,  IMC 
etuaiUeiiceMaCDielgiinaaril.ieOJ. 


.. y.nli. 

i^sassa"- 

UieJiiTlidlctlDiiiieMtnrTOnBfDdgmeiit,  M7. 
of  iHiTaee  writings  as  endeoce.ioui. 
entries  tn  ofllclal  looks,  primary  Evidence,  19S0, 
Justices' Jndgmeiit  la  other  BUles,  bow  proved, 
provlalona  aa  to  Slalea  to  apply  10  Terrtlorlea,  la 
bllo  n»a-<ee  Condbhsatioh  ov  Lash. 


QnalUloalloDS— of  JnstlceB  of  Sopreme  Conrt,  1U. 
or  lodges  of  Superior  Courts,  167. 

Qaamoiu-~iif  Uw  nre  addressnl  to  the  court,  ;1IB. 

of  fact,  are  addressed  to  the  Jury,  2101. 

provlaloDa  appllcalile,  reterse  or  other  officer,  SIM. 
QoiaUiuctftt*— who  may  be  Joined  aa  dctesdanta  In  actions,  n9. 

parHea  In  action,  138. 

when  plalnUfl  eaonot  recover  costs,  739. 

tmnlnation  of  plalntUTs  title,  verdict  and  Jodgment  on,  lu. 
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Quieting  title— C<mft'nt«eef. 

value  of  improvements,  when  aUowed  as  set-off,  741. 
order  may  be  alio  wed  for  survey  of  land.  742. 
order,  what  to  contain,  and  how  served,  743. 
unnecessary  injury,  liability  for,  743. 
mortgage  not  deemed  a  conveyance,  744. 
money,  etc.,  generally,  1050. 
parties  to  action,  372, 379-^81. 738. 
alienation,  pending  suit,  747. 

Quo  wairanto— writ  abolished,  802. 

Real  property— means  lands,  tenements,  aad  hereditaments,  17. 
limitation,  of  actions  for,  315-328. 
place  of  trial,  in  actions  for,  392. 
entry  upon  and  possession  of,  820-324. 
intervention  in  actions  for,  how  effected,  387   • 
recovery  of,  claims  for,  may  be  united,  427: 
description  of,  in  pleadings,  455. 
how  attached.  542. 

execution  ^^Inst,  what  to  recite,  682. 
return  of  execution  against,  how  made,  683. 
Judgments  against,  how  enforced.  (>84. 
execution  on,  how  and  to  whom  issued,  6S7. 
how  seized  on  execution,  688. 
foreclosure,  726. 
partition,  752-801. 
sale  of,  in  partition,  763. 
sale  of,  in  foreclosure,  when  to  cease,  728. 
See  BEDUMPTioir. 

Receivers— appointment  of,  and  duties  generally,  304,  S64. 
upon  dissolution  of  corporation,  565. 
person  interested  cannot  be,  5i>6. 
attorney  shall  not  be  appointed,  566. 
oath  and  undertaking  of,  567. 
powers  of,  568 

investments  of  funds  by,  569. 
appointment  of,  in  escheated  estates,  1270. 
in  foreclosure  suits,  564. 

Record— copy  of,  to  bear  seal  of  court,  153. 

transcript  of,  evidence  of  executor's  authority,  1429. 
removal,  only  by  order,  1950. 
See  FuBLio  Bboobds. 

Recovery  of  property— claims  for,  may  be  tmlted,  427. 

Redeem— limitations  as  to  suit  to,  346, 347. 

Redemption— who  are  redemptioners,  701. 

when  property  may  be  redeemed  from  execution  sale,  702. 

when  Judgment  deotor  or  other  redemptioner  may  redeem,  703. 

notice  of  redemption,  703.  ' 

to  whom  payments  to  be  made,  704. 

kind  of  money  to  be  paid,  704. 

what  redemptioner  must  do,  705. 

court  may  restrain  waste  pending  time  for  redemption,  706. 

rents  and  profits,  707. 

limitation  of  action  to  redeem,  346. 

of  action  to  redeem  part  of  mortgaged  premises,  347. 

Reference  and  referees— on  trial  of  charge  against  attorney,  298. 
may  be  ordered  for  taking  account,  636. 
when  may  be  ordered  on  agreement  of  parties,  638. 
ordered  on  motion,  in  what  cases.  639. 
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Reference  and  referees— Conft'nu^d.  * 

number  of  referees-— qualifications,  etc.j  640. 
either  party  may  object,  641. 
grounas  of  objection,  641. 
objections,  how  disposed  of,  642. 
referees  to  report  within  ten  days,  643. 
findkiK  of  referees,  effect  of,  644. 
exceptions  to  findings  of,  259. 
exception  to,  and  review  of  findings,  645. 
referees  may  be  appointed  in  partition,  761, 763. 
trial  before,  in  par^tion,  762. 
referees  to  divide  property,  rules  to  govern,  764. 
must  report  their  proceedings,  765. 
report  may  be  set  aside  or  affirmed,  766. 
expenses  of  referees  in  partition,  768. 
may  take  security  for  purchase-money  in  partitioa,  777. 
cannot  be  purchasers  in  action,  783. 
must  report  sale  of  property,  784. 
all  must  meet,  but  two  may  act,  1053. 

Register  of  actions— clerk  to  keep,  1052. 

Rehearing— in  Supreme  Court,  43. 

Relief— what  granted  in  judgment,  580. 

Remedies— judicial,  defined,  20. 
how  divided,  21. 
nor  merged,  32. 

See  ACTIONS,  Civil  Actions. 

Remittitar— of  judgment  of  Supreme  Court,  56. 
duty  of  clerk.  958. 

Removal— of  action.    See  Tbansfes. 

Rents  and  profits— pending  redemption,  707. 

Replevin— See  Claim  and  Dblivbby. 

Reporters,  oflicial— appointment  of,  269. 

qualifications  of,  270. 

attention  to  duties,  271. 

oath  of,  273. 

reports  prima  /<ieie  correct,  273. 

fees  of,  274. 

Residences— of  superior  judges,  158. 
of  justices  of  the  peace,  159. 

Return— of  execution,  when  to  be  made,  683. 
of  gold  dust,  how  made,  688. 
of  sunmions,  415. 

See  Execution,  suIocons. 

Revocation— of  probate  of  will,  1327-1333.   See  Wills. 

Review,  writ  of— jurisdiction  of  Supreme  Court,  52. 
may  be  issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  chambers,  165, 166, 1108. 
writ  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  how  made,  1069. 
how  to  be  directed.  1070. 
contents  of  writ,  1071. 

proceedings  In  inferior  court  may  be  stayed  or  not,  1072. 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  judgment  on,  1075. 
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8«nrioe— of  svmmons,  bow  madOt  411. 
pablicatton,  when  allowed,  412. 
maimer  of  publication,  413. 
bow  made  on  Joint  defendants,  414. 
proof  of,  bow  made,  415. 

appearance,  equivalent  to,.416.  ' 

on  association,  888. 

of  complaint  and  affidavit  in  injunction,  927. 
publication,  when  allowed,  412. 
notice  and  papers,  how  served,  1011. 
service  of,  by  mail,  when,  1012. 
deposit  in  post-offlce,  1013. 

time  for  appearance,  when  regulated  by  distance,  1018. 
upon  whom  made,  after  appearance,  1014. 
how  made  on  non-resident,  1015. 
may  be  made  by  telegraph.  1017. 
of  writ  of  mandate  and  prohibitiouj  how  made,  1096. 
of  writ  of  review,  how  made,  1073. 

Sessioxuh- of  Supreme  Court,  47. 
of  Superior  Courts,  73. 

Shares— in  homestead  association  exempt  from  execution,  690. 

Shares  and  Interests— how  seized  on  exeeutlon,  688. 
in  corporation,  subject  to  attachment,  541. 
bow  attachedi  543. 

Sheriff—ex  q^o  officer  of  Justices'  Courts,  S7. 
to  summon  Jurors,  225. 
summoning  to  complete  panel,  227. 
action  against  for  official  misconduct,  1055.      « 
to  provide  court-room,  144. 

}>roof  of  service  of  summons,  how  made  by,  415. 
lability  of,  for  escape  of  party  arrested,  501. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  of,  on  a  resale  on  execution,  697. 
to  keep  party  arrested  on  Justices'  process  till  discharged,  865. 
to  notify  plaintiff  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  till  discharged,  1214. 
liability  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  vessels— see  Boats. 

'  Signature— when  deemed  admitted  in  Justices'  Courts,  887. 
to  Dleadinffs  446 
on  written  Instrument,  genuineness  when  deemed  admitted, 

447  448. 
when  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander— see  Libel  aitd  Slaitdbb. 

Sole  traders— who  may  become,  1811. 
notice,  how  given,  1812. 
petition,  what  to  contain,  1813. 
community  property  allowed,  1814. 
who  may  oppose  petition,  and  how.  1815. 
trial  and  hearing  on  application,  18i6. 
decree,  what  to  oe,  18if. 
oath,  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
rights  and  liabilities  of,  1819. 
must  maintain  children,  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  issued  In  vacation,  1412. 


nee,  toobomeKeii,  1113. 
o&th  Mia  give  bonds,  1111. 

wbeB  Dowera  of.  to  obmb,  1116. 

Baa  ElBOirrocs  itiit  ADUimaTBATOBB. 
Special  proosedingB— delln«d,23. 

imiadletlaii  la  Bnprame  Court,  £2. 
jDilBdlctlan  In  Snperlor  CourtB.  iS. 
new  tilal.tuid  appeal.  1110. 


10  la  pUlntiB  in, '. 


rlorlftlliiie  to  pay  ore: 

sMSffeitsea 

a.,™. 

ESUts  offioer-serrlng  la  offlclal 

owniade^'BBl.' 

»£'■""■••••»■ 

capaoltr,  need  not  glYO 

ta  of  Fniiili— eee  Bvidbso. 

te  of  UmitatloiiB— how  pleaded,  US. 

tUT  prohibltloQ— effect  ot.  on  UmltaUons  ot  acUoiu,  M. 

sf  prootadUus— oa  appeal  from  mooe;  Judgment,  Ml. 

ID  appaal  In  cmlm  soa  delliBry,  M3. 

injudgmeiitdl — " -■ 


It  dlracUnv  couveyauce,  &< 

r,«49. 
I  on  appeal,  978. 


on  appeal,  effect  ol,  MS. 
aa  luugment.  lor  perishable  properly, «' 
an  Sling  undertaking  on  appeal,  Sn. 
pending  review,  imi. 
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Street— see  Hiohwatb. 

Sabmiseion— to  arbitration,  1281-1290. 

controversy  without  action,  1138-1140. 

Sabpcena— for  witnesses,  defined,  1965. 

may  be  issued  by  Justice  of  the  peace,  919,j920. 
bow  issued,  1986. 
bow  served,  1987. 

bow  served  on  concealed  witness,  1988. 
when  witness  compelled  to  attend,  1989. 
person  present  compelled  to  testll^,  1990 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1992. 
warrant  may  issue  for  witness,  when,  1993. 
warrant,  contents  of,  1994. 
if  witness  is  a  prisoner,  bow  brought  by,  1995. 
who  may  move  for  warrant,  1996.     / 
Imprisoned  witness,  bow  examined,  1997. 
to  witness  to  appear  before  commissioner,  2036. 
See  Eyidsnob. 

Sabociibing  wltneBS— defined,  1935. 

to  be  called  to  prove  instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  EviDBKOE,  Wills. 

Subscription— includes  marlc,  17. 

Substantial  justice— to  govern  construction  of  pleading,  452, 475. 

Substitntion  of  parties— on  death  or  disability,  385. 
of  party  defendant,  386. 

Successive  actions— when  may  be  prosecuted,  1047. 

Snccessors— what  justices  successors  of  others,  98. 
what  Justices  of  peace  are,  107. 
of  Justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  designate,  918. 

Sommary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  in  English  language,  185. 
Manner  of  eommencing  civil  actions. 
how  commenced,  405. 
within  what  time  may  issue,  406. 
issuance  of,  how  made,  406. 
how  issued,  directed,  and  what  to  contain,  407. 
alias  summons,  when  may  issue,  406. 
how  served  and  retumeu,  410. 
how  served  against  particular  persons,  411. 
publication  or,  when  may  be  made,  412. 
service  by  publication  in  partition,  757. 
by  publication  in  action  on  liens,  1191. 
manner  of  publication  and  appointment  of  attorney,  413. 
service  of,  by  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  served, 

proof  of  service  of  summons,  what  constitutes,  415. 
when  Jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts,  1016. 
when  to  issue  in  Police  Courts,  930. 
service  not  personal,  effect  of,  473. 
Jn  Jattieet*  Courts. 

to  whom  directed,  and  what  to  contain,  844. 
most  issue  within  one  year,  840. 
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In  Justieet^  Courts. 

time  for  appearance  before  Justice,  845. 

alias,  when  may  Issue,  846. 847. 

service  of,  In  Justices'  Court,  wbere  made,  848. 

by  wbom  served  hi  Justices'  Courts,  849. 

hour  given  for  appearance,  850. 

Issuance  of,  how  waived,  841. 
Jn  particular  actions  and  proeeedings. 

issuance  of,  to  Juror,  in  general,  225-238. 

to  whom  directed  in  partition,  756. 

service  on  partition,  757. 

in  actions  against  steamers  and  vessels,  816. 

in  forcible  entry  and  detainer,  what  to  state,  1166. 

service  of.  in  forcible  entry  and  detainer.  1167. 

in  proceedings  relating  to  escheate<l  estates,  1269. 

in  condemnation  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1245, 

to  interpreter,  how  served,  1884. 
In  proceedings  against  join  t  debtors. 

when  to  Issue,  af  ter^udgment,  989. 

what  to  contain  in  proceedings  against  Joint  debtor,  990. 

by  what  accompanied,  991. 

See  JUKOS. 

Submission  of  controversy— how  submitted,  1138. 
Judgement  thereon,  1139. 
Judgment  may  be  enforced  or  appealed  from,  1140. 

Superior  Oourt— J^^^sres  and  elections,  62f. 
of  two  or  more  Judges,  66. 
of  city  aad  county  of  San  Francisco,  67. 
terms  of  Judges,  68. 
computation  of  years  of  ofQce,  69. 
vacancies  70 

held  by  Judges  of  other  counties,  71. 
Judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments,  74. 
Jurisdiction  of  two  kinds,  75. 
original  Jurisdiction,  76. 
appellate  Jurisdiction,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79» 
to  have  seal,  147. 
held  at  request  of  governor,  160. 
Jurors  for,  204. 
reporters  for,  269. 
appeals  from,  939. 
appeals  to,  963. 
powers  on  appeal,  980. 

lurisdiction  in  forcible  entry  and  detainer.  1163. 
to  appoint  guardians,  1747. 

Superior  judge— electiona  of,  €5. 
term  of  ofBce  of,  68. 
vacancies,  70. 
Judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  156. 

Supervisors— to  select  list  of  Jurors  for  Superior  Courts,  204. 
how  to  select,  205. 
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Supplemental  pleading8->fllliur  and  service  of,  464. 
must  be  filed  and  served,  4«5. 

Supplementary  prpoeeding8--debtor  required  to  answer,  714. 
proceedings  to  compel  appearance,  715. 
debtor  may  be  arrested,  715. 
debtor  of  debtor  may  pay  creditor.  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  how  applied,  719. 
proceedings  on  claim  of  third  person.  720. 
disobedience  of  parties,  how  punished,  721. 
provisions  to  apply  to  Justices'  Courts,  $K)5. 

Supreme  clerk— duty  of,  on  judgment  or  order  on  appeal,  958. 

Supreme  Oonrt— elections  and  term  of  offtce,  40. 
computation  of  years  of  ofiAce,  41. 
vacancies,  42. 
departments,  49. 
apportionment  of  business,  44. 
lniiuik,45. 

absence  or  disability  of  chief  Justice,  46. 
sessions  of,  47. 
adjournments,  48. 
decisions  in  writing,  49. 
Jurisdiction  of  two  unds,  50. 
original  jurisdiction,  51. 
appellate  Jurisdiction,  52. 
powers  In  appealed  cases,  53. 
concurrence  necessary  to  transact  bnslneas,  54. 
transfer  of  books,  papers,  and  actions,  55. 
transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  56. 
to  have  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  bailiffs  of,  265. 
to  hold  office  at  pleasure  of,  266. 

Supreme  Court  justices— elections  uid  terms  of,  40. 
qualifications  of,  156. 
ineligibility  of.  161. 
powers  of,  at  chambers,  165. 
disqualifications,  170. 
not  to  practice  law,  171. 
nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Sureties— action  by,  to  compel  satisfaction  of  debt,  1050. 
liability,  inter  sesct  effect  of  notice  of  action,  1053. 
to  justify  on  undertakings,  1057. 
subrogation  on  payment  of  judgment,  709, 1059. 
bouna  by  estoppel,  1912. 

Surprise— a  ground  for  motion  for  new  trl:d,  657. 
relief  from,  by  amendment,  473. 

Survey— who  may  survey  land  t^en  for  public  use,  1242. 

Teamster— property  of,  exempt  from  execution,  690. 

Telegraph -service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  1161. 

Tender— before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  '^5. 
objections  to  tender  must  be  specified,  2076. 


ot  JaNlOM'  Courts,  88. 
Tarm  of  offioe-of  Bapieme  Jogtlcei,  40. 

ot  superior  judEes,  es. 

of  Joaclcea  ol  ISe  peace,  110. 
TestUy— deflDltlou  ol,  IT. 


Tool»— what  eiempt  Irom  eiei 
Town— siunnioas,  how  aerved 
Town  •itB-lnpartlUon  cases, 
Tranacrlpi-ot  JndraicDt,  eff( 


ibate,  evidence  ot  execntor'a  authorial  U 

to  abate  action,  SSf. 

dlaquallflciulottot  Judg:e,39S. 
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TnnBier^Continued. 
Of  administrations. 

Judge  being  dlsqnallfled,  proceedings  to  he  transferred,  and 

transfer,  not  to  change  right  to  administer,  1432. 

retransfer.  how  made,  1432. 

when  proceedings  to  be  returned  to  original  court,  1433. 

Trees  and  timber--«ee  Tbbsfabs. 

Trespass— liability  for  cutting  and  carrying  away  trees,  etc.,  733. 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  7S5. 

THal— dismissal  of  action  without,  581. 

issues  of  fact,  calendar  of  cases,  503. 

postponement  for  absent  testimony,  595. 

certain  issues  presented,  lury,  1171. 

costs,  on  continuance,  lO'HI.  . 

what  acts  or  omissions  are  contempts,  1209. 

In  Justices'  Courts,  how  conducted,  878-  887. 
Provisions  relating  to  trials  in  general. 

exceptions  may  be  taken,  time  when,  etc.,  640. 

what  deemed  excepted  to  64?. 

form  of  exceptions,  648. 

exceptions  signed  by  Judge  and  filed  with  clerk,  649. 

exceptions,  how  settled  upon  notice,  650. 

exceptions  after  Judgment,  S51. 

when  exception  refused,  application  to  Supreme  Court  to  prove 
the  same,  etc.,  652. 

proceedings,  when  Judge  ceases  to  ^Id  oflQce.  653. 
£vtaence  on. 

when  testimony  to  be  taken  down  by  clerk,  1051. 

facts  to  be  proved  on,  1870. 

witness  on,  when  may  be  excluded  from  coiirirroom,  2043. 

interrogation  of  witness,  in  discretion  of  court,  2044. 

order  of  proof  on,  2042. 

showing  required  in  forcible  entry  and  detainer,  1172. 

testimony  taken  by  deposition,  when  used  on,  596,  2028,  2032, 
20S8. 
In  particular  actions  and  proceedings. 

proceedings  on  impeachment,  39. 

for  removal  or  suspension  of  attorney,  297. 

trial  of  rights  to  property  on  execution,  689. 

against  debtor  of  Judgment  debtor.  718. 

on  claim  of  third  person  to  prope^rty  in  replevin,  720. 

in  proceedings  against  Joint  debtor,  994. 

on  arrest  for  contempt,  1217. 

for  voluntary  dissolution  of  corporation,  1232. 

for  condemnation  of  land,  1247. 

on  escheated  estates,  1271. 

on  claim  to  estate  escheated,  1272. 

for  change  of  names,  1278. 

contesting  probate,  1318. 

to  revoke  probate,  1330. 

dn  application,  as  sole  trader,  1816. 

See  Contempts.  Co27TiNt7ANOii,  Disobbtion  or  Court. 

EVIDBVOB,  ISSUES,  JUDGMENT.  JUBOB8,  JUBT,  NEW 

Tbial,  Plaob  of  Tbial,  REFBBBHOB  JlSTD  Bbveb- 

BE8,  VEBDIOT. 

Trial  by  tiie  conrt— when  and  how  trial  by  Jury  may  be  w^ved,  631. 
decision  to  be  in  writing  and  filed  within  twenty  days,  632. 
facts  found  and  conclusions  of  law  to  be  separately  stated,  633. 
Judgment  on  findings,  633. 

CODB  ClY.  Pboo.— 04. 
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Trial  \)Y  tlM  court— CoM^imetf. 

findings  may  be  waived,  how,  634. 
proceeding's  after  determination  of  Issae  of  law,  618. 
when  reference  may  be  ordered,  636. 
issues  of  law  to  be  nrst  disposed  of,  S99. 
See  DisoBSTioN  of  Court,  Issues. 

Trial  by  jury— Jary.  how  drawn,  600. 

challenfes— each  party  entitled  to  four  peremptoryi  601. 
grounds  of  challenge  for  cause,  602. 
challenges,  how  tried,  603. 
jury  to  oe  sworn— form  of  oath,  604. 
Conduct  qf. 

order  of  proceedings  on,  607. 
charge  to  the  Jury,  603. 

conxx  must  furnish  points  contained  on  charge,  608. 
special  Instructions,  609. 
view  by  jury  of  the  premises,  610. 
admonltiott.  when  jury  permitted  to  separate,  61L 
jury  may  take  with  them  certain  papers,  612. 
deliberation  of  jury,  how  conducted,  613. 
may  come  into  court  for  further  Instructions,  614. 
proceedings  In  case  a  juror  becomes  sick,  615. 
when  prevented  from  giving  verdict,  cause  maybe  again  tried,  618. 
while  jury  are  absent,  court  may  adjourn  frmn  time  to  time,  617. 
final  adjournment  discharges  jury,  617. 
verdict,  how  declared— form  of,  618. 
polling  the  jury,  618. 

proceedings  when  verdict  Is  Informal,  619. 
when  allowed  Inpolice  courts, 932. 
when  may  be  ordered  on  mandate  and  prohibition,  1090. 
See  Issues,  Jubob,  Jubt,  Tbiai.. 

Trial  by  referees— reference,  when  agreed  upon,  agreement  of  par- 
ties, 638. 
In  What  cases  ordered  on  motion,  639. 
number  of  referees,  qualifications,  etc.,  640. 
either  party  may  object,  grounds  of  objection,  641. 
objections ,  how  dlsposeuof ,  642. 
referees  to  report  within  ten  days,  643. 
effect  of  report,  how  excepted  to,  etc.,  643. 
effect  of  findings  of  referee,  614.  . 

how  excepted  to,  645. 

by  referees  in  probate  proceedings,  1507, 1508. 
In  partition,  762. 

two  or  three  referees  may  do  any  act,  1053. 
See  Bbfbbsncb  aitd  Befbbebs. 

Thiatee— of  express  trust  may  sue  without  joining  beneftclanr,  MO. 
costs  in  actions  by  or  against,  1031. 
claims  against,  may  be  united,  427. 
may  be  ordered  to  deposit  m<mey  in  court,  S72. 

TTnanswerable  eyidenoe— defined,  1978. 

Uncertainty— ft  ground  for  demurrer,  430. 

UndertaUnga— court  commissioners  may  take,  259. 
of  plaintiff  on  claim  and  delivery,  512. 
exceptions  to  sureties,  and  proceedings  thereon,  513. 
of  defendant  for  a  redelivery,  514. 
justification  of  defendant's  sureties,  515. 
qualification  of  sureties,  516. 
iu  actions  on  usurpation  of  otBoe,  810. 
action  on,  521. 
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TTndertaldngB— CofffiAtMd. 

action  upon,  on  dismissal  of  action,  5S1. 
action  upon,  on  a  contempt,  1230. 
action  upon,  In  attacliment.  552. 
action  upon,  on  release  of  attachment,  555. 
deposit  instead  of,  in  Justices'  Court,  926. 
on  appeal,  97& 

stay  or  proceedings  on  fllinsr,  979. 
not  required  from  State  or  officer,  1058. 
Qt  plaintiff. 

on  arrest  and  ball,  482, 862. 

of  defendant  on  arrest,  492. 

on  arrest  for  contempt,  to  be  returned,  1216. 

of  plaintiff  upon  injunction,  529. 

on  attachment,  539, 867. 

for  release  of  attachment,  554, 868. 

of  Judgment  debtor  on  supplementary  proceedings,  715. 

?tf  receiver,  567. 
or  attachment  of  steamer,  boat,  or  vessel,  818. 
for  release  of  attachment  asainst  boats  or  vessels,  819. 
for  continuance  in  Justlces'XSourts,  877. 
on  proceedings  for  condemsatlon  of  laud,  1254. 
on  appeal,  when  to  be  filed*  v41, 949. 
on  appeal  to  County  Court,  978. 
lustffication  of  sureties,  978. 

for  costs  of  action,  required  of  non-resident,  1086, 1087. 
Justification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1053. 
See  Bond. 

Unintelliglbllity— a  ground  for  demurrer,  430. 

United  States— term  defined,  17. 

TTnmarried  female— may  sue  for  her  own  seduction,  374. 

Usnxpation  of  office  or  firanchise— writs  of  scire  faeicu  abolished,  802. 
action  may  be  brought,  a$?ainst  whom,  803. 
name  of  person  entitled  to  office  may  be  set  forth  in  complaintt 

804. 
when  party  usurping  may  be  arrested,  804. 
Judgment,  what  rights  it  msSy  determine,  805. 
-  when  rendened  in  favor  of  applicant,  806. 
damages  may  be  recovered,  807. 

rights  of  several  persons  may  be  determined  in  one  action,  808. 
if  defendant  is  guilty.  Judgment  to  be  rendered,  809. 
security  by  relator,  810. 

Vacancy— in  office,  not  to  affect  proceedings,  184. 
in  office  of  Supreme  Court  Justice,  42. 
,  in  office  of  Jndpfe  of  Superior  Court,  69. 
in  office  of  Justice  of  peace.  111. 

Vacation— see  Chambess. 

Variance— material,  how  provided  for,  469. 
Immaterial,  how  provided  for,  470. 
what  not  deemea  a  variance,  471. 
amendments  of  course,  and  effect  of  demuiTer,472. 
amendments  by  the  court,  473. 
When  party  may  be  sued  by  fictitious  name,  474. 
no  error  or  defect  to  be  regarded,  unless  it  affects  a  snbstantial 

right,  475. 
time  to  amend,  when  begins  to  nm,  476. 

Venire— see  Juboks,  Jubt. 


d,  el«. 

jj  be  brought  in,  81' 


f'  Wont— wbit  exempt  rroiu  tiecatloo.  auil  w1i«a.  tW. 
of  mariner,  a  preferrad  oMm  uuiler  UUcluueaC 


SB  for  remoial  o(  c 


may  be  renraiaed  liurin^  tlmfl  tur  redempclou,  706. 
mjuiloiuaEtaot  eiecDtoraamlBdaiUilstratoraaiaybenrtnlned, 
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I  Wills— Inclades  codicil,  17. 

revocation  of,  1970. 
{  Jurisdiction. 

<  in  Superior  Courts,  76. 

vrhen  exercised  over  estate,  i294. 

where  the  estate  is  in  more  than  one  connty,  129A. 

custodian  of  will,  to  whom  to  deliver  it,  1296. 

penalty  for  non-delivery  of  will,  1298. 
!  Petttiont  notice,  and  proof  qf . 

who  may  petition  for  prohate  of,  1299. 
b-  contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1301 . 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1302. 
'  notice  of  petition  for  probate,  how  given,  1303. 

who  to  be  notlfled,  and  how,  1304. 

getition  may  be  presented  at  chambers,  1305. 
earing  proof  of  will,  after  proof  of  service  of  notice,  1306* 
who  may  appear  and  contest  will,  1307. 
testimony  reguired  to  prove  will,  1308. 

S rebate  of  will,  when  there  is  no  contest,  1306. 
lographic  wiUs,  1309. 
Contesttng  probate  of  vritU.  x 

contestant  to  Hie  grounds,  and  petitioner  to  reply,  1312. 
jury,  hew  obtained,  and  trial,  liow  had,  1313. 
verdict  of  jury,  judgment,  1314. 
witnesses,  who  and  now  many  may  be  examined,  1315. 
proof  of  handwriting,  when  admitted,  1315. 
tedtimonv  reduced  to  writing,  for  further  evidence,  1316. 
if  proved,  certificate  to  be  attached,  1317. 
will  and  proof  to  be  filed  and  recorded,  1318. 
Probate  of  foreign  will. 

Wills  proved  in  other  State,  when  and  where  to  be  recorded,  1323. 
proceedings  on  the  production  of  foreign  will,  1323. 
nearing^  proof  of  probate  of  foreign  will,  1324. 
Contesting  will  of  ter  probate. 

probate  may  be  contested  within  one  year,  1327. 
citation  to  bo  Issued  to  parties  interested,  1328. 
hearing  on  proof  of  service,  1329. 
petitions  for  revolve  of  probate,  how  tried,  1330. 
what  judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1331.  .    • 

costsandexpenses,by  whom  paid,  1332.  -.Ji^ 

probate,  when  conclusive,  1333.  -^ 

one  year  after  removal  of  disability,  given  to  infants  and  others^ 
1333.  # 

Probate  of  lost  or  destroyed  wills. 

proof  of  lost  or  destroyed  will  to  be  taken,  1338. 
I  must  have  been  in  existence  at  the  time  of  death,  1339. 

^  to  be  recorded  and  letters  granted,  1340. 

f  court  to  restrain  injuries  during,  1341. 

^*vbate  of  nun  cupative  wills. 

when  and  how  admitted  to  probate,  1344. 
additional  requirements  in  probate  of,  1345. 
contest  and  appointment  to  conform  to  provisions  as  to  other 
;  wills,  1346. 

1  Witnesses— defined,  1878. 

I  ail  persons  capable  of  perception  and  communication  may  be, 

I  1879. 

persons' who  cannot  testify,  1880. 

persons  in  certain  relations  to  parties,  proliibited,  1831. 

when  privileged  persons  must  testify,  1882. 

judge  or  juror  may  be  a  witness,  1883. 
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Witneflses—  Continued. 

when  dn  interpreter,  to  be  sworn,  1884. 
may  be  compelled  to  attend.  128, 19a9, 2064. 
testimony  of  witness  in  State,  when  taken,  2021. 
testimony  of  witness  out  of  State,  2024. 
how  to  procnre  witness  upon  commission,  2036. 
how,  If  no  commission,  2U37. 

attendance,  liow  enforced  in  contesting  elections,  1120. 
protected  from  arrest  when  attending,  etc.,  2067. 
court  to  discharge  from  arrest,  2070. 
manner  of  application  for  order,  2084. 
Means  of  production  of, 

snbpcena  for  witness,  defined,  1985. 

subpcBna,  how  issued,  1986. 

to  be  issued  in  contested  election  cases,  1120. 

how  served,  1987. 

may  be  served  by  telegraph,  1020. 

how  served  on  concealed  witness,  1988. 

when  witness  is  compelled  to  attend,  1989. 

8 erson  present  compelled  to  testify,  1990. 
Isobedlence,  how  punished,  1991. 

forfeitnref  or  disobedience,  1992. 

when  warrant  may  issue  to  bring  witness,  199S. 

contents  of  warrant,  to  produce,  1994. 

if  a  prisoner,  how  brought,  1995. 

on  whose  motion,  1996. 

imprisoned  witness,  bow  examined,  1997. 
Rights  and  duties  of  mtnesses. 

witness  bound  to  attend  when  subpcsnaed,  2C6«. 

bound  to  answer  questions,  2065. 

n;!ht  of,  to  protection  of  court,  2066. 

protected  from  arrest  when  attending,  2067. 

arrest'SO  made,  void,  liability  for,  2068. 

afadavit  to  be  made  by  witness  arrested,  2069. 

to  be  discharged  from  arrest,  2070. 

how  to  be  sworn,  1846. 

rights,  as  to  form  of  swearing,  2095. 

m:»y  either  take  oath  or  affirmation,  2097. 
Testimony  of* 

who  may  be  examined  in  snpplementary  proceedings,  718. 

may  be  examined  on  trial  of  challenge,  603. 

evidence  of,  what  required,  1969. 

testimony  of,  in  State.  2021. 

testimony  of,  out  of  State,  2024 

how  to  procure  upon  commission,  2024. 

how:  if  no  con^mlssion,  2037. 

discharged  from  arrest,  2070. 

perpetuation  of  testimony  of,  2064. 

now  many  required  to  prove  contested  will,  1308. 

how  many  for  uncontested  will,  1315. 

to  what  can  testify,  1845. 

presumptions,  concerning,  1847. 

See  jBxAifurATiON  of  Witnesses. 

Words— used  in  singular,  convertible  with  plural,  17. 
in  masculine,  convertible  with  feminine,  17. 
to  bo  construed  by  context,  16. 
giving  Joint  authority,  how  construed,  15. 

Work—not  to  be  done  on  holidays,  13. 

Writ— defined,  17.   i 

JurisfUction  for  issuance  of,  51, 76. 
may  be  Issued  at  chambers,  165, 166. 
to  bear  seal  of  court.  153. 


.    Wiit-CtTillniHd. 
ceruln,  declai 

■DV  lie  Bcriea  t?  Kiegra^'b.ToiTT" 


rfHgn  InRmmant— In  compUlnt.  bow  oontroverteil,  W. 

liupectlDii  of.  nmy  be  dnuanded,  IIUO. 
Iiupectum  Tefiufl<l»  effect  of  reniBali  U9. 
lawacUiM  at  nrltLDg  thowa  to  wlBuu,  20H. 
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